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JUDGES  OF  THE  SUPBEME  COURT  OP  THE  STATE  OF 
MISSOURI. 


Bon.   WILLIAM  SCOTT, 
Hon.   JOHN  P.   RYLAND, 
Hon.   ABIEL  LEONARD, 
Hon.   WILLIAM  B.  NAPTON, 
Hon.  JOHN   C.   RICHARDSON. 


At  the  general  election  for  judges,  held  AngUBt  8, 1857,  the  Hon.  William 
Scott,  the  Hon.  William  B.  Naptox  and  the  Hon.  John  C.  Richardson 
were  elected  judges  of  the  Supreme  Court  for  the  term  of  six  jears.  They 
constitute  the  present  Court. 
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sentence — "  My  opinion  is  to  the  contrary." 
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THE  SUPREME  COURT 

OP 

THE  STATE   OF  MISSOURI, 

MARCH  TERM,  1857,  AT  ST.  LOUIS, 

[CONTIHUED  FBOM  VOL.  XXIV.] 


25  13' 

176     1595 
100a  1  87 


Patterson  et  aLy  Plaintiffs  in  Error,  v.  Camden,  Defendant 

in  Error. 

1.  In  determining  the  meaning  of  a  written  instrument,  the  acti  of  the  parties 
thereto  are  entitled  to  great  weight 

2.  Where  a  partnership  is  dissolved  and  a  new  partnership  formed,  the  debts 
of  the  old  firm  may,  by  consent  of  all  parties — ^the  creditors,  the  old  firm  and 
the  new — be  transferred  to  the  new  firm,  and  the  old  firm  may  be  discharged. 

JError  to  St.  Lords  Circuit  (hurt. 

This  was  an  action  of  assumpsit,  commenced  in  the  St. 
Lonis  Circuit  Court  in  the  year  1841.  The  declaration  con- 
sisted of  six  counts,  four  of  which  charged  the  defendant, 
John  B.  Camden,  as  drawer  of  two  bills  of  exchange,  of  which 
the  following  are  copies : 

"Exchange  for  $1689  85.  Philadelphia,  24th  October, 
1889.    Six  months  after  date  of  this  first  of  exchange,  second 

2 — ^VOL.   XXT. 
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14  ST.  LOUIS. 
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of  the  same  tenor  and  date  unpaid,  pay  to  the  order  of  Robert 
Patterson  &  Co.,  sixteen  hundred  and  thirty-nine  thirty-five 
hundredths  dollars,  value  received,  and  charge  the  same  to 
account  of  your  obedient  servants.  [Signed]  T.  T.  Leavel 
&  Co.,  in  liquidation.  To  Messrs.  T.  T.  &  H.  Leavel,  New 
Orleans." 

"Accepted,  payable  at  the  counting-house  of  Buckner, 
Stanton  &  Co.,  New  Orleans.     [Signed]  T.  T.  &  H.  Leavel.'* 

"Exchange  for  $1706  05.  Philadelphia,  28th  January, 
1840.  Thirty-five  days  after  date  of  this  first  of  exchange, 
second  of  the  same  tenor  and  date  unpaid,  pay  to  the  order 
of  Robert  Patterson  &  Co.,  seventeen  hundred  and  six  five- 
hundredths  dollars,  value  received,  and  charge  the  same  to 
account  of  [Signed]  T.  T.  Leavel  &  Co.,  in  liquidation.  To 
Messrs.  T.  T.  &  H.  Leavel,  New  Orleans." 

"  Accepted,  payable  at  the  banking-house  of  Forsyth  &  Lim- 
erick, New  Orleans.     [Signed]  T.  T.  &  H.  Leavel." 

There  were  also  counts  for  goods  sold,  money  had  and  re- 
ceived, Ac,  and  upon  an  account  stated.  To  the  first  four 
counts  the  defendant  pleaded  the  general  issue,  setK)flF,  and 
payment ;  he  also  pleaded  that  the  sums  sought  to  be  reco- 
vered were  for  articles  in  a  store  account,  and  that  the  cause 
of  action  did  not  accrue  within  two  years  before  the  com- 
mencement of  the  suit. 

At  the  trial  evidence  was  given  proving  and  tending  to 
prove  that  prior  to  the  5th  day  of  February,  1839,  a  firm  ex- 
isted in  Manchester  (afterwards  called  Yazoo  city),  in  the 
state  of  Misassippi,  composed  of  Thomas  T.  Leavel,  John 
B.  Camden,  and  Marbel  Camden,  under  the  name  and  style 
of  T.  T.  Leavel  &  Co. ;  that  Leavel  was  the  acting  partner, 
the  Camdens  residing  in  St.  Louis ;  tiiat  during  the  period 
of  the  partnership  the  firm  of  T.  T.  Leavel  &  Co.  had  large 
transactions  with  the  plaintiffs ;  that  in  January,  1839,  the 
firm  of  T.  T.  Leavel  &  Co.  ordered  of  plaintiffs  brandy  to  the 
amount  of  $1468  75,  which  was  sent  them,  and  the  expenses 
•of  porterage  and  insurance  on  it  paid  by  plaintiffs,  amount- 
ing to  $44  50.    On  the  5th  of  February,  1839,  the  partner- 
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ship  of  T.  T.  LeaTel  &  Co.  was  dissolved,  T.  T.  Leavel  hav- 
ing bought  out  &e  interest  of  the  Camdens  for  $11,000,  and 
the  following  notice  was  published  in  the  paper  published  in 
Mtuichester,  and  also  in  die  United  States  Gazette  at  Phila- 
delphia: "Notice. — ^The  partnership  heretofore  existing  be- 
tween the  undersigned,  tinder  the  name  and  stfle  of  T.  T. 
Leavel  &  Co.,  is  this  day  dissolved  bj  mutual  consent.  Those 
having  claims  against  tlie  late  firm  will  present  them  to  T.  T. 
k  H.  Leavel  for  settlement.  Those  indebted  to  them  will 
make  payment  to  the  same.  The  name  of  the  old  firm  may 
be  used  in  the  settlement  of  the  old  business.  Manchester, 
Mississippi,  February  6, 1839.  [Signed]  T.  T.  Leavel,  Mar- 
bel  Camden,  John  B.  Camden,  by  his  attorney,  Marbel  Cam- 
den.'' That  immediately  upon  the  dissolution  of  the  firm  of 
T.  T.  Leavel  &  Co.  a  new  firm  was  formed  of  T.  T.  Leavel 
and  his  brother,  under  the  style  of  T.  T.  &  H.  Leavel ;  that 
T.  T.  Leavel  went  to  Philadelphia  in  March,  1839,  when  he 
met  John  B.  Camden ;  and  that  while  there,  with  the  know- 
ledge and  approbation  of  said  Camden,  he  drew  drafts  in  set- 
tlement of  the  liabilities  of  the  firm  of  T.  T.  Leavel  k  Co.  to 
plaintiffs,  in  the  name  of  "  T.  T.  Leavel  &  Co.  in  liquidar 
tion ;"  that  this  was  done  in  order  to  give  the  old  firm  time. 
Plaintifis  introduced  evidence  tending  to  prove  that  the  draft 
for  $1636  35  was  given  for  die  brandy  bought  before  the  dis- 
solution on  the  15tii  of  January,  1839,  witli  interest  and  ex- 
change added ;  and  that  the  draft  for  $1706  65  was  given  in 
settlement  of  another  draft  of  $1500,  dated  at  Philadelphia 
Mardi  8,  1839,  and  drawn  by  T.  T.  Leavel  on  T.  T.  &  H. 
Leavel,  in  favor  of  J.  B.  and  M.  Camden,  and  endorsed  by 
tiiem,  which  was  at  its  date  delivered  by  T.  T.  Leavel  and  J. 
B.  Camden  to  plaintiff*,  Robert  Patterson,  he  at  the  time  pay- 
ing tiiem  the  amount  of  the  same  in  cash  for  the  purpose  of 
liquidating  other  liabilities  of  the  firm  of  T.  T.  Leavel  &  Co. 
to  other  persons,  which  draft  Robert  Patterson  at  once  trans- 
ferred to  plaintiffs ;  that  T.  T.  Leavel  had  drawn  in  the  name 
of  "  T.  T.  Leavel  A  Co.,  in  liquidation,"  other  drafts  as  well 
as  the  ones  in  suit,  with  the  knowledge  of  defendant,  and 
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without  objection ;  as  also  that  dne  notice  was  given  of  the 
presentment  of  the  drafts  and  the  non-payment  thereof.  De- 
fendant introduced  evidence  tending  to  prove  that  Thomas 
T.  Leavel,  in  18S8,  visited  St.  Louis  for  the  purpose  of  buying 
out  the  interest  of  the  Camdens  in  the  firm  of  T.  T.  Leavel 
&  Co.,  and  ofiered  therefor  $15,000 ;  that  the  firm  of  T.  T. 
Leavel  &  Co.  did  not  owe  the  plaintiflF  any  thing ;  also  various 
receipts  of  plaintiffs  for  money  paid  by  T.  T.  Leavel  &  Co. ; 
also  a  memorandum  signed  by  T.  T.  Leavel,  dated  at  Phila- 
delphia, March  19,  18S9,  of  endorsements  by  J.  B.  and  M. 
Camden,  of  various  drafts  of  T.  T.  A  H.  Leavel,  which  were 
given  to  settle  up  the  old  business  of  T.  T.  Leavel  &  Co. 

The  plaintiff  asked  the  following  instructions :  "  1.  K  the 
jury  find  from  the  evidence  that  the  plaintiffs  were  a  mercan- 
tile firm,  located  and  doing  business  in  Philadelphia,  and  that 
the  defendant  was  a  member  of  the  mercantile  firm  of  T.  T. 
Leavel  &  Co.,  located  and  doing  business  in  another  state, 
the  state  of  Mississippi,  and  that  the  claim  of  the  plaintiffs  in 
this  action  originated  in  mercantile  dealings  between  said  two 
firms  for  merchandise  sold  and  moneys  advanced  by  plaintiffs 
to  and  for  said  T.  T.  Leavel  &  Co.,  and  for  their  benefit,  in 
dealing  as  merchants,  then  any  balance  due  from  said  T.  T. 
Leavel  &  Co.  to  plaintiffs,  on  said  transactions,  is  not  subject 
to  the  limitation  of  two  years  provided  by  law  for  articles  in 
a  store  account ;  nor  is  any  portion  of  such  balance,  if  any 
be  due,  which  was  for  moneys  advanced,  included  in  the  limi- 
tation of  the  act  of  assembly  provided  for  upon  accounts  for 
goods,  wares  and  merchandise  sold  and  delivered.  2.  If  the 
jury  find  from  the  evidence  that  plaintiffs  were  a  mercantile 
firm,  and  that  T.  T.  Leavel  &  Co.  were  also  a  mercantile  firm, 
composed  of  T.  T.  Leavel,  Marbel  Camden  and  John  B.  Cam- 
den ;  that  T.  T.  Leavel  &  Co.  became  indebted  to  said  plain- 
tiffs in  mercantile  transactions  for  merchandise  sold  before  the 
dissolution  of  said  firm  of  T.  T.  Leavel  &  Co. ;  that  the  no- 
tice of  dissolution  read  in  evidence  in  this  case  was  issued  and 
published  by  authority  of  defendant ;  that  T.  T.  Leavel,  by 
defendant's  authority  and  consent,  had  charge  of  the  business 
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of  T.  T.  Leavel  &  Co.,  and  of  the  closing  up  and  settling  the 
same  after  its  dissolution,  and  that  in  so  closing  up  and  set- 
tling the  same  he  executed  the  drafts  of  $1639  85  sued  on, 
then  such  drafts  bound  said  defendant  as  a  drawer  thereof. 
8.  If  the  jury  believe  from  the  evidence  that  the  drafts  sued 
on  in  this  action  and  given  in  evidence  by  plaintiffs,  or  either 
of  them,  were  drawn  by  the  authority  or  consent  of  the  de- 
fendant, they  must  consider  him  as  originally  bound  as  drawer 
of  such  draft,  and  such  authority  and  consent  may  be  either 
verbal  or  written,  or  implied  from  circumstances.  4.  That 
knowledge  by  defendant,  if  proven,  that  T.  T.  Leavel  &  Co. 
drew  drafts  signed  "T.  T.  Leavel  &  Co.,"  in  liquidation,*' 
and  delivered  them  to  creditors  of  that  firm  on  account  or  in 
liquidation  of  its  debts,  after  its  dissolution,  without  any 
manifestation  of  disapprobation  on  the  part  of  defendant,  is 
evidence  tending  to  show  an  authority  from  him  for  their 
being  so  drawn.  5.  That  if  the  jury  believe  from  the  evi- 
dence that  at  the  time  of  the  dissolution  of  the  firm  of  T.  T. 
Leavel  &  Co.  said  firm  was  indebted  to  the  plaintiffs  on  pro- 
missory notes,  and  that  the  drafts  sued  on  in  this  action  or 
either  of  them  were  given  after  the  dissolution  of  said  firm  by 
T.  T.  Leavel  for  said  indebtedness  to  the  plaintiffs,  and  ac- 
cepted by  them  in  good  faith,  and  that  said  T.  T.  Leavel  was 
at  that  time  authorized  by  the  defendant  to  close  up  the  bu- 
siness of  said  firm,  they  will  consider  the  defendant  as  a 
drawer  of  such  drafts  and  originally  held  as  such.  6.  But  if 
the  drafts  sued  on  in  this  action  were  never  binding  on  the 
defendant,  and  they  or  either  of  them  were  given  for  promis- 
sory notes  of  T.  T.  Leavel  &  Co.  to  plaintiffs,  then  the  plain- 
tiffs may  recover  on  the  original  account  or  cause  of  action 
for  which  said  notes  were  given  under  the  money  counts,  and 
the  notes  are  prima  fade  evidence  of  such  consideration.  7. 
That  if  the  jury  believe  ftx)m  the  evidence  that  the  drafts  sued 
on  in  this  action,  or  either  of  them,  were  made  in  good  faith 
by  T.  T.  Leavel,  in  the  name  of  T.  T.  Leavel  &  Co.,  in  liqui- 
dation for  a  debt  or  debts  due  from  T.  T.  Leavel  A  Co.  before 
dissolution,  and  in  the  course  of  the  settlement  of  the  busi- 
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ness  of  said  firm  were  in  good  faith  delivered  to  and  received 
by  the  plaintiff,  then,  even  if  not  binding  as  drafts  on  the  defen- 
dant, they  are  evidence  of  an  account  stated  in  favor  of  the 
plaintiffs."  The  court  thereupon  gave  the  third  instruction 
asked  for,  but  refused  to  give  the  first,  second,  fourth,  fifth, 
sixth  and  seventh  instructions  asked  by  plaintiffs. 

The  defendant  asked  the  court  to  give  to  the  jury  the  fol- 
lowing instructions :  "1.  K  the  jury  find  that  the  two  new 
bills  of  exchange  mentioned  in  the  declaration  of  the  plain- 
tiffs were  drawn  by  T.  T.  Leavel  after  the  dissolution  of  the 
firm  of  T.  T.  Leavel  &  Co.,  and  after  notice  of  such  dissolu- 
tion to  the  plaintiffs,  and  without  authority  from  the  defen- 
dant, then  the  plaintiffs  are  not  entitled  to  recover  in  the  pre- 
sent action  upon  the  said  bills  of  exchange.  2.  The  terms  of 
the  dissolution  of  the  firm  of  T.  T.  Leavel  A  Co.,  as  contained 
in  the  publication  read  in  evidence,  did  not  confer  upon  T. 
T.  Leavel  authority  to  draw  the  bills  of  exchange  in  question 
so  as  to  bind  the  defendant.  3.  If  the  jury  find  that  the  bills 
in  question  were  drawn  by  T.  T.  Leavel,  without  authority 
from  the  defendant,  after  the  dissolution  of  the  firm  of  T.  T. 
Leavel  A  Co.,  and  notice  thereof  to  plaintiffs,  and  were  ac- 
cepted by  plaintiffs  in  payment  of  a  pre-existing  debt  of  T. 
T.  Leavel  &  Co.,  then  said  debt  was  extinguished  by  the  said 
bills,  and  the  plaintiflfe  are  not  entitled  to  recover  in  the  pre- 
sent action  in  respect  to  such  pre-existing  debts.  4.  If  the 
jury  find  that  the  plahitiffs,  in  January,  1829,  were  grocers, 
and  then  sold  and  delivered  to  the  firm  of  T.  T.  Leavel  & 
Co.  a  quantity  of  brandy  and  charged  the  same  in  account 
to  said  firm,  then  the  plaintiffs  were  barred  of  their  suit 
against  the  defendant  to  recover  on  the  account  for  said  brandy 
after  the  lapse  of  two  years.  5.  If  the  firm  of  T.  T.  Leavel 
&  Co.  was  dissolved  and  an  arrangement  made  by  which  the 
new  firm  of  T.  T.  &  H.  Leavel  took  all  the  assets  of  the  old 
firm  and  assumed  the  payment  of  all  its  debts,  and  if  after 
notice  of  such  dissolution  and  arrangement  the  plaintiffs  took 
for  their  debt  against  the  old  firm  the  acceptance  of  the  new 
firm  on  bills  drawn  by  T.  T.  Leavel,  then  the  plaintiffs  are 
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not  eniided  to  recover  of  the  defendant  in  respect  to  SFuch 
debt.  6.  If  the  old  firm  of  T.  T.  Leavel  A  Co.  was  dissolved 
and  the  new  firm  of  T.  T.  &  H.  Leavel  constituted  in  its 
stead,  consisting  in  part  of  different  members,  and  receiving 
the  assets  and  assuming  the  debts  of  the  old  firm,  and  the 
plaintiffs,  being  creditors  of  the  old  firm  and  knowing  its  dis^ 
solution  and  the  arrangement  bj  which  the  new  firm  had  as- 
sumed its  debts,  gave  an  extension  of  time  of  pajrment  to  the 
new  firm  on  the  debt  of  the  old  firm  by  receiving  time  bills 
accepted  by  the  new  firm  without  the  consent  of  the  retiring 
members  of  the  old  firm,  then  the  retiring  members  were 
discharged  by  such  extension  of  time  of  tiie  debt  to  the  plain- 
tiffs." 

The  foregoing  six  instructions  moved  by  the  defendant 
were  given  by  the  court.  The  jury  found  a  verdict  for  the 
defendant. 

Sheplej/y  for  plaintiff  in  error. 

I.  Upon  the  dissolution  of  a  firm  it  is  competent  for  the 
partners  to  agree  that  the  name  of  the  old  firm  may  be  used 
in  the  renewal  of  notes  and  drafts,  or  in  the  transaction  of 
any  business  of  the  late  partnership. 

U.  The  notice  of  dissolution  in  this  case  was  designed  to 
give  and  does  give  power  to  use  the  name  of  the  firm  in  re- 
newing the  maturing  obligations  of  the  firm.  What  is  the 
old  business  about  which  tiie  name  of  the  firm  is  authorized 
to  be  used  ?  The  goods  had  all  been  sold.  There  were  then 
but  two  tilings  remaining — the  debts  due  to  the  firm  and  the 
debts  due  by  the  firm.  The  power  given  had  certainly  no 
reference  to  the  debts  due  to  the  firm  for  two  reasons,  1st, 
because  after  dissolution  either  partner  may  receive  and  re- 
ceipt for  a  debt  due  to  the  firm  unless  there  is  some  prohibi- 
tion the  knowledge  of  which  must  be  brought  home  to  the 
debtors  (Story  on  Part.  §  478) ;  2d,  because  in  the  notice 
of  dissolution  it  is  stated  that  the  new  firm  are  entitied  to  ro- 
ceive  payment  of  debts  due  the  firm.  The  receipt  of  the  new 
firm  was  then  amply  sufficient  to  discharge  the  debt  due  the 
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old  firm.  The  power  then  conferred  was  intended  to  operate 
onlj  upon  debts  due  by  the  firm.  The  debts  of  the  old  firm 
could  be  settled  only  by  either  paying  them  in  cash  or  pro- 
perty, by  giving  the  paper  of  the  other  people  for  them,  or  by 
renewing  the  paper  or  the  debt.  In  payment  the  name  of  the 
old  firm  can  not  be  used,  nor  can  it  be  used  in  a  settlement  of 
the  debts  in  any  other  way  except  in  a  renewal  of  the  indebt- 
edness. As  it  can  only  be  used  in  the  matter  of  renewals,  it 
is  not  only  a  fair  construction  of  the  language  that  this  power 
was  intended  to  be  given,  but  it  is  the  necessary  construction. 
(See  Whitehead  v.  Bank  of  Pittsburg,  2  Watts  &  Serg.  172 ; 

3  Watts  &  Serg.  347 ;  Robmson  v.  Taylor,  4  Barr,  242 ; 
Brown  v.  Clark,  2  Harris,  468 ;  Meyer  v.  Huggins,  1  Strobh. 
473 ;  Smith  v.  Winter,  4  Mees.  &  Wels.  454 ;  Barton  v.  Isitt, 

4  Barn.  &  Aid.  206.) 

ni.  If  the  drafts  sued  on  were,  from  want  of  power,  never 
binding  on  defendant,  then  they  were  nullities,  and  as  to  the 
$1639  35,  the  plaintifis  are  remitted  back  to  the  promissory 
notes  for  which  the  draft  was  given.  (Perrin  v.  Eeene,  19 
Maine,  355.) 

IV.  Even  if  the  notes  were  never  binding,  yet,  having  been 
given  by  the  settling  partner,  they  are  evidence  of  an  account 
stated.  (Motherson  v.  Rathbone,  11  Wend.  96;  Draper  v. 
Bissel,  3  McLean,  275 ;  Davis  v.  Jesangue,  5  Whart.  530 ; 
Robinson  v.  Naylor,  5  Barr,  242 ;  Luckie  v.  Forsyth,  3  Jones 
A  Lat.  388.) 

H.  R,  Gambley  for  defendant  in  error,  cited  Story  on  Part. 
§  155, 156,  322 ;  Long  v.  Story,  10  Mo.  637 ;  Pope  v.  Risley, 
23  Mo.  186 ;  Bell  v.  Morrison,  1  Pet.  S.  C.  367 ;  1  McMul. 
210 ;  Humphries  v.  Chastain,  5  Georg.  166 ;  National  Bank 
V.  Norton,  1  Hill,  572 ;  Martin  v.  Kirk,  2  Hump.  529 ;  1 
Smith  (Ind.)  129 ;  Sandford  v.  Mickle,  4  Johns.  224 ;  2  Dess. 
43 ;  Evans  v.  Drummond,  4  Esp.  89 ;  Reed  v.  North,  5  Id. 
122 ;  Thompson  v.  Percival,  3  Nev.  &  Man.  167 ;  Hast  v. 
Alexander,  2  M.  A  W.  483 ;  Isler  v.  Baker,  6  Humph.  85 ; 
Oakley  v.  Pasheller,  10  BUgh,  589. 
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Ryland,  Judge,  delivered  the  opinion  of  the  court. 

The  record  and  proceedings  in  the  court  below  show  noth- 
ing which  is  relied  on  in  this  court  for  reversing  the  judg- 
ment Tintil  we  come  to  the  instructions  asked  and  refused, 
as  well  as  given  and  excepted  to.  The  points  then  which 
have  received  our  consideration  arise  on  these  instructions. 
It  will  be  seen  by  the  statement  of  the  case  that  the  court 
gave  the  third  instruction  asked  for  by  the  plaintiflF  and  re- 
fused the  others,  and  also  that  the  court  gave  the  six  instruc- 
tions asked  for  by  the  defendant. 

Without  minutely  noticing  each  one  of  these  instructions 
prayed  for  by  the  plaintiffs  and  refused,  it  is  the  opinion  of 
this  court  that  there  is  no  error  in  refusing  those  not  given ; 
nor  do  we  consider  that  the  court  erred  in  giving  for  the  de- 
fendant the  first,  third  and  fourth  instructions  asked  for  by 
defendant.  As  to  the  second  instruction  we  think  it  unne- 
cessary to  give  any  opinion  in  regard  to  the  meaning  of  the 
words  used  by  the  parties  in  the  notice  of  dissolution  as  they 
appear  on  the  face  of  the  instrument.  We  need  not  say  what 
in  law  is  the  meaning  of  the  terms  employed  in  the  notice, 
nor  is  it  necessary  for  us  to  declare  the  meaning  or  extent  of 
the  power  given  by  the  notice  considered  as  a  mere  instru- 
ment itself.  The  practical  construction  of  the  notice  given 
by  the  parties  themselves,  or  the  acts  of  the  parties  in  regard 
to  the  subject  matter  under  the  notice,  may  be  properly  looked 
to — ^properly  taken  into  consideration,  in  order  to  ascertain 
what  meaning  the  parties  intended  to  attach  to  the  instru- 
ment, and  what  power  was  intended  by  the  partners  to  be  used 
by  T.  T.  Leavel.  Prom  all  the  acts  done,  and  all  the  cir- 
cumstances surrounding  or  attendant  on  the  acts  done,  in 
regard  to  the  dissolution  and  settling  or  winding  up  of  the  old 
firm,  inferences  may  be  drawn  showing  the  meaning  practically 
which  the  partners  had  when  the  notice  was  given,  and  what 
was  their  intention  when  the  notice  was  thus  drawn.  This 
practical  construction  given  by  the  parties  themselves  is  a 
proper  guide  to  its  meaning,  and  is  of  more  importance  than 
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what  is  the  abstract  meaning  which  this  coiyrt  may  attach  to 
its  mere  phraseology.  (1  Stobb.  479.)  *^  The  business  of  a 
court  and  jury  is  to  ascertain  the  meaning  and -intention  of 
the  parties  in  making  an  agreement,  and  to  carry  that  into 
effect  if  it  is  consistent  with  law.  I  know  of  no  better  mode 
of  ascertaining  this  meaning  than  is  shown  if  all  parties  acted 
on  a  particular  meaning."     (2  Watts  &,  Serg.  175.) 

We  consider  that  the  fifth  instruction  is  calculated  to  mis- 
lead the  jury.  The  proposition  of  law  contained  in  it  we  do 
not  controvert,  but  we  consider  it  not  warranted  by  the  facts 
of  the  case  preserved  in  proof.  The  instruction  is  in  these 
words :  "  If  the  firm  of  T.  T.  Leavel  &  Co.  was  dissolved  and 
an  arrangement  made  by  which  the  new  firm  of  T.  T.  &  H. 
Leavel  took  all  the  assets  of  the  old  firm,  and  assumed  the 
payment  of  all  its  debts,  and  after  notice  of  such  dissolution 
and  arrangement  the  plaintiffs  took  for  their  debt  against  the 
old  firm  the  acceptances  of  the  new  firm  on  bills  drawn  by 
T.  T.  Leavel,  then  the  plaintiffs  are  not  entitled  to  recover  of 
the  defendant  in  respect  to  such  debt."  This  may  well  be  so, 
but  here  the  bills  are  drawn  in  the  name  of  the  old  firm — T. 
T.  Leavel  &  Co.,  in  liquidation ;  now,  although  T.  T.  Leavel 
may  himself  have  drawn  these  bills,  yet  when  the  bills  in  the 
name  of  the  firm  of  T.  T.  Leavel  &  Co.,  in  liquidation,  are 
received  by  the  plaintifis,  we  can  not  say  but  that  they  may 
have  been  so  received  in  good  faith,  the  plaintiff  really  sup- 
posing that  T.  T.  Leavel  had  the  power  to  sign  the  same. 
Then  this  insl^ruction  may  have  misled  the  jury,  the  bill  not 
being  in  the  name  of  T.  T.  Leavel,  but  of  T.  T.  Leavel  A 
Co.,  in  liquidation,  yet  made  and  drawn  by  T.  T.  Leavel. 
The  plaintiffs  may  have  thought  that  he  had  the  power  to  use 
the  name,  and  by  receiving  the  bills  in  the  name  of  the  old 
firm  they  did  not  intend  thereby  to  rely  alone  on  the  new  and 
discharge  the  old.  The  expression  "  took  the  bills  for  their 
debt"  is  too  loose.  This  may  likewise  have  had  a  bad  effect 
on  the  jury.  (Story  on  Part.  §  156  and  note  2.)  If  the  bills 
had  been  signed  by  T.  T.  Leavel  alone,  drawn  by  him  in  his 
own  name  on  the  new  firm  of  T.  T.  &  H.  Leavel,  and  the 
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plaintiffs  had  taken  and  accepted  them  in  payment  or  satis- 
faction of  the  debt  of  T.  T.  Leavel  &  Co.  to  them,  then  the 
old  firm  may  have  been  discharged  from  such  debt ;  and  if  the 
bills  were  drawn  by  T.  T.  Leavel,  and  he,  without  any  autho- 
rity, signed  the  name  of  the  old  firm  to  the  l^lls,  and  this  was 
known  to  the  plaintifis,  and  they  accepted  such  bills  in  pay- 
ment of  the  debt  of  the  old  firm,  then  the  instruction  might 
have  been  proper.  But  as  it  is,  we  consider  it  may  have  mis- 
led the  jury  to  the  plaintiffs'  injury,  and  in  this  the  court  be- 
low committed  error.  The  sixth  instruction  is  improper  for 
the  same  reasons  as  the  fifth,  and  should  not  have  been  given. 
The  doctrine  of  extension  of  time  is  not  considered  by  us  as 
properly  arising  on  the  bills  as  they  have  been  drawn  in  the 
case,  and  therefore  is  not  passed  upon  by  the  court. 

So  much  for  the  points  arising  on  the  instructions.  As  the 
case  has  to  go  back,  it  may  be  well  to  refer  to  some  general 
principles  of  law  which  may  be  considered  applicable  to  a 
proper  determination  of  the  controversy.  (Story  on  Con- 
tracts, §  244,  246  ;  Story  on  Partnership,  §  156,  828 ;  1  Mc- 
MuUan's  Rep.  209;  1  Strob.  499.)  "It  is  clear  that  the 
mutual  agency  of  the  partners  which  is  created  by  the  part- 
nership ceases  when  it  is  dissolved,  and  that  after  dissolution 
neither  can  make  a  note  or  any  other  contract  binding  on  the 
other  partners  unless  he  is  authorized  by  them  so  to  do.  It 
is  not  necessary  that  this  authority  should  be  created  by  a 
special  power  of  attorney  or  other  instrument,  but  may  be 
conferred  by  parol.  The  transactions  of  trade  by  their  daily 
frequency  and  necessary  promptness  do  not  admit  of  formal 
and  precise  stipulations.  Usage  and  custom  of  merchants  to 
a  great  extent  determine  the  import  and  effect  of  brief  ex- 
pressions ;  and  good  faith,  the  necessary  element  of  trade, 
must  supply,  fi:om  the  character  and  objects  of  the  agreement, 
the  intention  of  the  parties."  (Myers  v.  Huggins  &  Stein,  1 
Strobh.  477.) 

There  is  no  doubt  that  the  law  is  well  settled  that  if  one 
partner  goes  out  of  a  firm  and  another  comes  in,  the  debts  of 
the  old  firm  may,  by  consent  of  all  three  parties — the  credi- 
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tors,  the  old  firm  and  the  new — be  transferred  to  the  new. 
(Hart  V.  Alexander,  2  Mees  &  Wels.  484.)  If  in  this  case 
the  Pattersons,  after  notice  of  dissolution  of  the  firm  of  T.  T. 
Leavel  &  Co.,  continued  to  deal  with  and  extend  credit  to  T. 
T.  &  H.  Learel,  then  they  have  no  right  to  look  to  the  old 
firm  of  T.  T.  Leavel  &  Co.  for  such  indebtedness  created  after 
notice  of  the  dissolution  of  the  old  firm ;  and  if  upon  notice 
of  the  dissolution  they  afterwards  accepted  drafts  drawn  by 
T.  T.  Leavel,  in  the  name  of  the  old  firm,  on  the  new  firm  of 
T.  T.  &  H.  Leavel,  for  the  indebtedness  to  them  of  the  old 
firm,  and  firom  time  to  time  continued  to  give  credit  to  the 
new  firm  by  a  renewal  of  the  drafts,  they  can  not  be  after- 
wards allowed,  upon  the  failure  of  the  new  firm,  to  call  upon 
the  old  firm  for  payment,  unless  such  drafts  and  such  renew- 
als were  shown  to  be  made  with  the  consent  of  the  old  firm. 
If  upon  the  new  trial  it  shall  appear  that  the  drafts  in  suit 
were  for  indebtedness  created  by  the  new  firm  after  the  plain- 
tiffs knew  that  the  old  firm  had  dissolved  partnership,  then, 
unless  these  drafts  were  drawn  by  the  consent  and  authority 
of  the  old  firm,  they  can  not  be  bound  by  it.  Let  the  judg- 
ment below  be  reversed  and  the  cause  remanded  for  further 
trial ;  Judge  Scott  concurring ;  Judge  Leonard  absent. 


Thomas,  Respondent,  v.  Wyatt,  Appellant. 

1.  A  patent  to  a  fictitious  person  is  a  nullity. 

Appeal  from  St.  Louis  Land  Court, 

S.  Reber  and  T.  J,  BeimCy  for  appellant. 

I.  The  only  question  in  this  case  is  whether  the  holder  of  a 
junior  patent  will  be  allowed  to  defeat  an  older  patent  for  the 
same  land  by  showing  that  the  grantee  named  in  the  latter  is 
a  fictitious  person.  It  seems  to  be  too  well  settled  by  autho- 
rity, and  too  obvious  in  reason  and  common  sense  to  admit  oi 
debate,  that  to  every  valid  grant  there  must  be  a  grantee  capa- 
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ble  of  taking.  (Collins  v.  Brannin,  1  Mo.  540  ;  Gallway  v. 
Finley,  12  Pet.  297  ;  Gait  v.  Gallway,  4  Id.  845  ;  McDonald's 
heirs  v.  Smalley,  6  Id.  261 ;  McCracken's  heirs  v.  Beall  & 
Bowman,  8  A.  K.  Marsh.  1080.) 

/.  D.  (JoaUerj  for  respondent. 

I.  It  is  impossible  to  prove  that  no  such  person  as  Samuel 
Johnson  existed.  The  most  that  any  one  witness  can  swear 
on  that  subject  is  that  he  did  not  know  a  Samuel  Johnson. 
The  patent  of  the  United  States  is  conclusive  on  this  point. 
(Alison  V.  Hunter,  9  Mo.  758 ;  Gamble  v.  Barry,  8  Mo.  94 ; 
Jennings  v.  Whitaker,  4  Monr.  50 ;  Jackson  v.  Marsh,  6  Cow. 
281 ;  Jackson  v.  Lawton,  10  Johns.  23 ;  1  Hen.  &  Mxmf. 
306 ;  Polk's  Lessee  v.  Wendall,  9  Cranch,  99.) 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment  for  a  tract  of  land  in  the 
county  of  St.  Louis.  Thomas  claimed  title  under  a  patent 
issued  by  the  United  States,  bearing  date  the  5th  of  January, 
1843,  to  Samuel  Johnson,  for  the  land,  in  virtue  of  an  entry 
made  in  land  office.  Thomas  obtained  title  to  the  land  under 
a  decree  of  the  St.  Louis  Land  Court,  rendered  against  John- 
son on  notice  of  publication  without  the  appearance  of  the 
defendant,  vesting  Johnson's  title  in  the  plaintiff.  The  de- 
fendant claimed  title,  and  held  possession  under  a  patent 
issued  on  the  same  entry  to  Samuel  M.  Coleman^  assignee  of 
Samuel  Johnson,  dated  14th  March,  1845. 

At  the  trial  the  defendant  offered  to  prove  that  Samuel 
Johnson  was  a  fictitious  person,  and  that  Thomas,  the  plain- 
tiff, knew  the  fact  when  he  obtained  his  decree  and  prior 
thereto.  This  evidence  the  plaintiff  Thomas  objected  to,  and 
the  court  ruled  it  out.  The  defendant  excepted.  There  was 
a  verdict  for  plaintiff,  and  judgment.  The  defendant  made 
his  motion  for  a  new  trial,  which  being  overruled,  he  brings 
the  case  here  by  appeal. 

The  only  question  which  the  appellant  makes  in  this  court 
is,  whether  the  holder  of  a  junior  patent  will  be  allowed  to 
defeat  an  older  patent  for  the  same  land  by  showing  that  the 
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patentee  or  grantee  named  is  a  fictitious  person.  The  plain- 
tiff having  showed  his  patent  and  his  decree  under  it  for  the 
land,  the  defendant  contended  that  it  was  competent  for  him 
to  show  that  Samuel  Johnson,  the  patentee,  was  a  man  of 
straw — a  mere  fictitious  person — and  in  consequence  no  title 
could  pass  to  such  a  grantee.  This  evidence  was  rejected  and 
as  we  think  improperly. 

There  must  he  in  existence  some  person  or  corporation  or 
body  capable  of  taking  at  the  time  the  patent  issued.  Noth- 
ing could  pass  to  the  patentee  by  virtue  of  a  patent  emanating 
after  his  death.  (Collins  v.  Brannin  &  Tramell,  1  Mo.  384.) 
In  McCracken's  heirs  v.  Beall  &  Bowmwi,  8  A.  K.  Marsh. 
1082,  the  court  of  appeals  of  Kentucky,  in  their  opinion, 
delivered  by  Judge  Owsley,  say :  "  Indeed  we  can  not  ima- 
gine how  it  is  possible  for  any  act  necessary  to  the  acquisition 
of  right  to  be  done  in  the  name  of  a  dead  person,  and  at  the 
same  time  have  any  legal  operation.  After  the  decease  the 
dead  person  has  no  rights,  and  no  rights  can  b6  acquired  by 
others  in  his  name.  In  McDonald's  heirs  v.  Smalley  et  al., 
6  Pet.  261,  Chief  Justice  Marshall  said :  "  David  Anderson, 
in  whose  name  the  entry  was  made  under  which  the  plaintiffs 
claim,  was  dead  at  the  time.  The  entry  therefore,  as  was 
determined  in  Gktlt  and  others  v.  Galloway,  4  Pet.  832,  is  in 
the  state  of  Ohio  a  nullity.  This  being  the  foundation  of  the 
plaintiffs'  action,  they  must  fail."  In  Galloway  v.  Pinley,  12 
Pet.  297,  Mr.  Justice  Catron,  in  delivering  the  opinion  of  the 
court,  said :  "  The  principal  ground  relied  on  for  relief  being 
that  the  patents  were  void  because  made  after  Charles  Brad- 
ford's death,  we  will  proceed  to  examine  it.  That  a  patent 
thus  made  passes  no  title  is  true  in  the  nature  of  things ; 
there  must  be  a  grantee  before  a  grant  can  take  effect.  So 
this  court  held,  in  Gait  v.  Galloway,  4  Pet.  845,  and  McDonald 
T.  Smalley,  6  Pet.  261.'*  Now  the  proof  offered  here  was  not 
that  there  had  been  such  a  man  living,  but  was  dead  when 
the  patent  issued,  but  that  the  entry  was  originally  made  by 
some  other  person  in  the  name  of  this  fictitious  person — this 
man  of  straw — ^who  was  not  there,  nor  ever  had  been  a  real 
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person,  and  that  this  was  known  to  plaintiff  Thomas.  K  such 
was  the  fact,  the  proof  had  a  direct  tendency  to  defeat  the 
plaintiff's  action.  For,  if  Samuel  Johnson,  the  patentee, 
never  had  any  existence,  then  he  had  no  title,  and  the  decree 
could  pass  out  of  him  and  vest  in  the  plaintiff  no  title.  The 
proof  should  have  been  received.  This  point  reverses  the 
judgment  below,  and  this  is  the  only  point  we  now  decide. 
Let  the  judgment  be  reversed  and  the  cause  remanded ;  Judge 
Scott  concurring ;  Judge  Leonard  absent. 


Thomas,  Respondent*,  v.  Boebneb,  Appellant. 

1.  A  patent  to  a  fIctitioiiB  person  is  a  nullity. 

Appeal  from  St,  Louis  Land  Court. 

Buckner  and  Morehead,  for  appellant. 
CoaUeTy  for  respondent. 

Ryland,  Judge.  This  case  presents  the  same  question  as 
the  case  of  Thomas  v.  Wyatt,  just  decided,  and  to  the  opin- 
ion in  the  case  of  Wyatt  we  refer.  The  same  character  of 
proof  was  offered  and  for  the  same  purpose.  The  court  erred 
in  rejecting  the  testimony  offered  by  defendant ;  and  for  this 
error  alone  its  judgment  is  reversed ;  this  court  holding  tliat 
a  patent  for  land  to  a  fictitious  person,  not  in  existence,  car- 
ries no  title — ^vests  no  interest  in  any  one ;  Judge  Scott  con- 
curring ;  reversed  and  remanded. 


GiLBEBT,  Plaintiff  in  Error,  v.  BoYD  et  al.,  Defendants  in 

Error. 

1.  Where  a  deed  of  conveyance  is  duly  acknowledged  and  recorded,  and  is 
shown  not  to  be  within  the  power  of  the  party  wishing  to  use  the  same,  a 
certified  copy  thereof  is  admissible  in  eyidence;  no  notice  to  produce  the 
original  is  required. 

2.  The  appointment  of  trustees  may  be  proven  by  parol  evidence,  where  it 
does  not  appear  that  the  evidence  of  the  appointment  is  in  writing. 
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Error  to  St.  Louis  Law  Commissioner's  Court. 

This  was  an  action  against  the  trustees  of  the  "  African 
Methodist  Episcopal  Church"  to  recover  the  value  of  the  seiv 
vices  of  plaintiflF  as  sexton  of  said  church.  The  plaintiff 
recovered  before  the  justice  of  the  peace.  An  appeal  was 
taken  to  the  Law  Commissioner's  Court.  The  plaintiff  offered 
in  evidence  a  certified  copy  of  a  deed  to  the  defendants  as 
trustees  of  the  African  Methodist  Episcopal  Church,  and 
offered  to  prove  that  the  original  was  not  in  his  possession  or 
within  his  power  or  control.  The  counsel  for  defendants  ob- 
jected to  the  admission  of  the 'copy  on  the  ground  that  no 
notice  had  been  served  requiring  the  production  of  the  ori- 
ginal. The  objection  was  sustained.  Plaintiff  also  offered  to 
prove  by  a  witness  that  defendants  were  the  acting  trustees 
of  said  church.  Defendants  objected  to  the  reception  of  this 
evidence  on  the  ground  that  there  wae  better  evidence  and 
that  the  books  of  the  church  should  be  produced.  The  ob- 
jection was  sustained.    The  plaintiff  submitted  to  a  non-suit. 

Bland  Sf  Coleman^  for  defendant  in  error. 

L.  M.  S/ireve,  for  defendant  in  error. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

The  46th  section  of  the  act  concerning  conveyances  (R.  C. 
1845)  provides  that  when  any  instrument  in  writing  convey- 
ing or  affecting  real  estate  is  acknowledged  or  proved,  certi- 
fied and  recorded,  and  it  shall  be  shown  to  the  court  that  such 
instnmicnt  is  lost,  or  not  within  the  power  of  the  party  wish- 
ing to  use  the  same,  the  record  thereof  or  the  transcript  of 
such  record,  certified  by  the  recorder  under  the  seal  of  his 
oflSce,  may  be  read  in  evidence  without  further  proof.  As  the 
statute  prescribes  the  state  of  circumstances  which  author- 
izes the  deed  to  be  read  in  evidence,  we  do  not  conceive  that 
the  court  had  any  authority  to  require  any  other  fact  to  be 
proved  in  order  to  make  it  testimony  in  the  cause.  The  party 
offering  the  transcript  was  entitled  to  read  it  upon  proof  that 
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the  original  was  not  within  his  power,  and  the  eourt  should 
not  have  required  him  to  prove  a  notice  to  produce  the  ori- 
ginal. 

As  the  record  stands  we  do  not  see  that  there  was  any  writ- 
ten evidence  of  the  appointment  of  the  trustees.  If  there  was 
none,  the  fact  of  course  might  have  been  proved  by  parol. 
We  do  not  know  that  the  rule  which  permits  civil  officers  and 
officers  of  corporations  to  be  proved  to  be  such  by  reputation 
and  their  acts  extends  to  private  trustees  when  there  is  writ- 
ten evidence  of  tlieir  appointment.  It  is  said  an  agent  may 
prove  his  agency  when  it  is  by  parol.  (Greenl.  §  416.)  In 
general,  the  fact  of  an  agency  can  not  be  proved  by  parol  un- 
less the  non-production  of  the  writing  is  first  accounted  for. 
(Cowen's  Notes,  1208.)  The  official  character  of  officers, 
both  civil  and  corporate,  may  be  proved  by  acts  and  reputa- 
tion. (Cowen's  Notes,  564 ;  United  States  v.  Dandridge,  12 
Wheat.  60.)  The  other  judges  concurring,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 


Glasgow  et  al.j  Respondents,  v.  Nicholson,  Appellant. 

1.  !FiTe  hogsheads  of  sugar  Ijlng  on  the  wharf  of  St  Louis  were  purchased  hy 
sample ;  held,  that  a  deliyery  to  the  purchaser  of  the  city  weigher's  certifi- 
cate and  a  hill  of  the  price  constituted  a  sufficient  delivery  of  the  sugar. 

Appeal  from  St,  Louis  Law  Commissioner's  Court. 

This  was  an  action  for  the  price  of  a  hogshead  of  sugar 
alleged  to  have  been  sold  and  delivered  to  defendant  by  plain- 
tiffi.  The  court  found  the  following  facts :  "  That  the  plain- 
Ufb  were  the  owners  of  ten  hogsheads  of  sugar,  which  were 
on  the  last  day  of  November,  1864,  lying  on  the  wharf  of  the 
city  of  St.  Louis ;  that  the  defendant  purchased  five  of  the 
said  hogsheads  by  sample  at  their  store,  and  requested  them 
to  have  the  sugar  weighed  early  next  morning.  The  next 
morning  the  hogsheads  were  weighed  by  a  city  weigher.    A 
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certificate  of  the  weight  and  a  bill  of  the  price  were  delivered 
to  the  clerks  of  the  defendjaat,  at  defendant's  store,  (the  said 
five  hogsheads  being  still  on  the  wharf,)  one  of  whom  stated 
he  would  attend  to  it.  On  the  2d  day  of  December  follow- 
ing, defendant  sent  his  dray  for  the  sugar,  but  only  four 
hogsheads  could  be  found,  which  four  defendant  hauled  away 
and  paid  for,  but  refused  to  pay  for  the  fifth,"  Ac.  The  court 
rendered  judgment  for  plaintifil 

HaH  4*  Jecko^  for  appellant. 

BlacleuH)od,  for  respondents. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

When  goods  are  so  ponderous  and  biilky  that  they  can  not 
be  manually  delivered,  or  when  they  are  not  in  the  personal 
custody  of  the  seller,  the  law  does  not  require  an  actual  de- 
livery, but  only  that  they  be  placed  in  the  power  of  the  pur- 
<^haser,  or  that  his  authority  as  owner  be  acknowledged  hy 
some  formal  act  or  declaration  of  the  seller.  The  law  never 
insists  upon  an  actual  deUvery  when  it  would  be  impractica- 
ble. The  delivery  of  the  key  of  the  warehouse  in  which  the 
^oods  sold  are  deposited,  or  the  transferring  them  on  the 
books  of  the  wharfinger  or  warehouse  keeper  to  the  name  of 
the  buyer,  with  mutual  consent,  or  the  delivery  of  the  receipt 
ticket,  sale  note,  or  other  ordinary  evidence  of  title  to  goods, 
in  the  situation  of  goods  sold,  is  a  sufficient  delivery  to  them. 
The  marking  of  a  bale  of  goods  in  a  warehouse  with  the 
vendee's  name  is  a  sufficient  delivery  to  vest  title,  when  the 
contract  is  otherwise  complete.  So,  if  the  vendor  show  pon- 
derous articles,  such  as  logs  lying  in  a  boom,  this  is  a  delive- 
ry, though  the  vendee  allow  them  to  remain  there ;  for  this  is 
the  only  practical  way  of  making  a  delivery  of  such  articles, 
and  the  law  only  requires  such  a  delivery  as  is  consistent  with 
the  nature  of  the  thing.  Ordinarily,  the  place  of  delivery  is 
that  where  the  goods  are  at  the  time  of  sale,  unless  it  is  shown 
that  the  parties  otherwise  intended.     (Story  on  Gont.  810.) 

This  is  the  case  of  a  sale  of  sugar  in  hogsheads  lying  on 
the  wharf.    The  hogsheads  were  weighed  and  marked  by  the 


Digitized  by 


Google 


MARCH  TERM,  1857.    •  81 

Mitehell  f.  Parker.        

eitj  weigher  of  St.  Louis,  and  a  certificate  61  the  weights  and 
marks,  together  with  a  bill  for  the  sugar,  was  delivered  to  the 
defendant.  He  admits  that  he  purchased  the  sugar,  and  re- 
ceived four  out  of  the  five  hogsheads — the  amount  pur- 
chased— but  denies  that  the  fiftii  hogshead  was  ever  delivered 
to  him.  As  the  sugar  was  sold  (m  the  wharf,  that  would  b^ 
the  place  of  delivery,  nothing  more  appearing.  We  do  not 
see  that  more  could  have  been  done  than  was  done  by  the 
plaintiffs  to  effect  a  delivery,  and  that  with  the  consent  of  the 
defendant  The  facts  proved  are  as  sigpiificant  of  a  symboli- 
cal delivery  as  those  mentioned  in  the  instances  above ;  and 
it  is  clearly  shown  in  the  evidence  that  the  means  employed 
were  those  usually  practiced  in  effecting  the  delivery  of  goods 
sold  on  the  wharf  in  the  city  of  St.  Louis.  After  a  delivery 
was  accomplished,  the  sugar  would  be  at  the  risk  of  the  buyer ; 
and  if  through  his  inattention  or  neglect  it  was  lost,  he  can 
not  be  relieved  fi-om  the  payment  of  the  price  of  it.  The 
other  judges  concurring,  the  judgment  will  be  afltoi^d. 


MrrcHELL,  Respondent,  v.  Parker,  Appellant. 

I.  Although  a  New  Madrid  certificate  should  be  obtained  through  fraud  or  mis- 
take, it  is  not  void ;  it  is  good  as  against  the  United  States  until  it  is  annulled 
or  set  aside. 

Appeal  from  St.  Lovis  Land  Court. 

Moreheadj  for  aiq)ellant. 

I.  The  court  erred  in  finding  from  the  evidence  that  certi- 
ficate No.  119  was  legally  issued  and  legally  entered.  On  the 
injured  land  only  one  certificate  could  lawfully  issue,  and  that 
was  No.  118,  the  fiirst  issued.  There  can  be  no  doubt  that 
all  the  confirmations  were  on  the  same  concession,  and  that 
both  certificates  issued  on  the  same  injured  land.  The  same 
petition,  same  concession,  same  Spanish  survey,  same  quan- 
tity, same  description  and  boimdary — Joseph  Hunot,  sr.,  on 
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one  side-Ysame  notice  of  claim,  and  same  dates,  but  acted 
on  by  the  board  on  the  same  notice  at  different  times,  as  the 
reference  to  the  minutes  show.  When  the  first  certificate  is- 
sued, it  operated  a  relinquishment  of  the  ii^ured  land  to  the 
United  States.  (11  Mo.  126,  166.)  The  evidence  did  not 
show  which  of  the  Barsaloux  owned  the  injured  land.  Wat- 
son's was  the  only  evidence  on  that  point.  He  sajs  Grand 
Barsaloux  owned  ninety  arpens  near  the  village,  and  one  hun- 
dred and  fifty  on  the  Lake  St.  Mary,  and  sold  th^n  both  to 
Wash.  He  does  not  identify  this  land  or  speak  of  ninety 
arpens  on  Lake  St.  Mary.  If  it  were  attempted  to  infer  that 
the  one  hundred  and  fifty  arpens  he  speaks  of  was  this  land, 
it  was  the  same  located  by  certificate  No.  118.  There  is  no 
evidence  showing  that  the  title  of  Eugene,  if  he  had  any, 
passed  to  Eulalie,  whether  he  died  without  issue  and  unmar- 
ried. Watson  only  says  he  died  before  Eulalie,  nor  is  it 
proved  whether  the  mother  was  living  when  Eugene  died. 
The  will  was  improperly  admitted  in  evidence.  (8  Mo.  427.) 
The  plaintiff  must  recover  on  the  strength  of  his  title.  (9 
Mo.  488.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  is  an  action  in  the  nature  of  an  ejectment.  The  d^ 
fendant  relies  on  no  title  in  himself,  but  attempts  to  defeat 
the  plaintiff's  action  by  showing  that  there  is  no  title  in  him. 
The  plaintiff,  in  support  of  his  title,  produced  a  record  from 
which  these  facts  are  gathered.  On  the  27th  March,  1806,  J. 
B.  Barsaloux  presented  to  the  first  board  of  the  United  States 
commissioners  a  claim  for  one  hundred  and  fifty  arpens  of 
land.  This  claim  is  in  these  words :  "  John  Baptiste  Barsa- 
loux claims  one  hundred  and  fifty  arpens  of  land,  situate  in 
the  district  of  New  Madrid,  by  virtue  of  a  grant  fix>m  El 
Baron  de  Carondelet,  dated  May  12, 1792,  to  him,  under  the 
first  section  of  the  act  of  Congress."  This  was  accompanied 
by  a  concession  from  the  Spanish  governor  general,  a  survey, 
plat  and  field  notes.  On  the  last  day  named  the  board  con- 
firmed to  Barsaloux  one  hundred  and  fifty  arpens  of  land. 
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being  the  quantity  contained  within  the  limits  described  in 
the  said  certificate  of  concession.  On  the  9th  August,  1809, 
the  board  confirmed  to  Barsaloux,  or  his  legal  representatives, 
ninety  arpens,  and  ordered  that  the  same  be  surveyed.  This 
claim  was  in  these  words :  ^^  John  Baptiste  Barsaloux,  claim- 
ing one  hundred  and  fifty  arpens  of  land,  situated  near  Lake 
St.  Mary,  district  of  New  Madrid,  produces  to  the  board  a 
concession  firom  the  Baron  de  Carondelet,  governor  general, 
for  six  arpens  front  by  fifteen  in  depth."  For  the  proceedings 
on  the  claim  as  first  entered  reference  is  made  to  commis- 
sioners' minute  book  No.  1,  p.  213  and  214 ;  for  this  last  claim 
reference  is  made  to  book  No.  1,  p.  214.  It  is  not  accompa- 
nied with  any  documents  or  papers,  as  appears  from  the  re- 
cords before  us.  On  the  81st  May,  1811,  the  board  issued  a 
certificate.  No.  717,  to  the  efiect  that  Barsaloux,  or  his  legal 
representatives,  is  entitled  to  a  patent  under  the  provisions  of 
the  fourth  section  of  the  act  of  Congress  of  March  8d,  1807, 
for  ninety  arpens  of  land.  Afterwards,  in  pursuance  to  the 
act  of  17th  February,  1815,  Recorder  Bates  took  proof  of  the 
injury  done  to  this  tract,  designated  by  certificate  717,  and 
granted  to  R.  Wash  New  Madrid  certificate  numbered  119, 
which  certificate  was  located  on  the  land  on  dispute. 

The  defendant,  to  show  a  want  of  title  in  the  plaintiflT,  gave 
in  evidence  the  claim  of  J.  B.  Barsaloux,  first  copied  in  this 
statement.  It  was  an  exact  copy  of  that  claim.  The  con- 
cession accompanying  this  claim,  and  the  survey,  plat  and  field 
notes,  all  seem  to  be  copies  or  counterparts  of  those  found  in 
the  plaintiff's  record.  The  reference  to  the  original  books  of 
the  commissioners  is  the  same  as  that  made  in  the  plaintiff's 
evidence.  On  the  18th  of  October,  1811,  the  board  acting  on 
this  claim  granted  to  J.  B.  Barsaloux  one  hundred  and  fifty  of 
arpens  under  the  provisions  of  the  second  section  of  the  act 
Congress  of  8d  March,  1807,  and  granted  therefor  patent  cer- 
tificate number  1268.  Afterwards,  Recorder  Bates  took  proof 
of  the  injury  done  to  this  tract  designated  in  the  patent  cer- 
tificate number  1268,  and  granted  to  R.  Wash  New  Madrid 
certificate  number  118.  This  certificate  was  located  on  lands 
on  the  north  side  of  the  Missouri  river. 
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BarsaJoux  died  having  made  his  last  will  and  testament, 
leaving  two  infant  children,  one  of  whom  died  unmarried. 
The  survivor  of  them  conveyed  to  R.  Wash  a  tract  of  ninety 
arpens  confirmed  to  her  father,  John  Barsaloux ;  also  a  tract 
of  one  hundred  and  fifty  arpens,  confirmed  to  her  &ther ;  botli 
situated  in  New  Madrid  county,  and  subject  to  be  relinquished 
for  other  lands  by  reascm  of  having  been  injured  by  earth- 
quake. There  was  evidence  that  there  were  two  persons  of 
the  name  of  John  Barsaloux  in  New  Madrid  coimty ;  one  of 
them  had  no  land.  On  this  state  of  facts,  the  defendant  main- 
tains that  tlie  two  confirmations  being  for  the  same  parcel  of 
land,  there  can  be  but  one  New  Madrid  certificate  for  it 
und^  the  act  of  February  17, 1816,  for  the  relief  of  the  in- 
habitants of  New  Madrid ;  that  the  injured  land  having  been 
relinquished  to  the  United  States  by  obtaining  certificate  No. 
118,  there  was  no  authority  in  the  officer  to  issue,  nor  any  con- 
sideration for  certificate  119 — certificate  No.  118  having  been 
previously  issued  for  the  same  land ;  consequently  that  certi- 
ficate No.  119  is  void  and  all  proceedings  under  it,  and  being 
so  they  confer  no  title  to  R.  Wash  for  the  land  in  dispute. 

Prom  the  view  we  take  of  this  matter,  it  is  not  necessary 
for  us  to  affirm  or  deny  the  truth  of  the  facts  assumed  in  this 
proposition.  The  inferences  drawn  from  the  facts  we  do  not 
acknowledge  to  be  correct.  It  may  be  that  the  two  confirm- 
ations were  for  the  same  tract  of  land ;  that  the  two  New 
Madrid  certificates  were  for  the  same  field,  and  that  there 
were  fraud  and  mistake  in  the  proceedings,  about  which  we 
give  no  opinion,  and  do  not  wish  to  be  imderstood  as  insi- 
nuating there  were  any  ;  yet  the  defendant  is  not  entitled  to 
withhold  firom  the  plaintiff  the  land  in  controversy. 

It  is  true,  if  the  proceedings  under  certificate  No.  119  were 
regarded  as  nullities,  the  plaintiff  would  have  no  right  to  dis- 
turb the  defendant  in  his  possession.  But  there  is  a  distinc- 
tion between  void  and  voidable  acts.  A  matter  which  is  void- 
able is  effectual  until  it  is  avoided  by  him  to  whom  it  is  pre- 
judicial ;  so  long  as  he  acquiesces  in  the  act,  it  is  not  for  third 
persons  to  complain  of  its  irregularity.  But  when  an  act  is 
void  it  is  as  though  it  had  not  be^i  done,  and  consequently  it 
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can  not  be  made  to  aflfect  any  one.  The  terms  roid  and  voida- 
ble are  firequentlj  confounded  hj  law  writers,  they  using  the 
word  ymd  when  speaking  of  an  act  which  may  be  avoided  by 
suit  or  plea.  Admitting  the  certificate  No.  119  was  issued 
through  mistake,  and  that  it  ought  not  to  have  been  issued, 
yet,  as  it  did  issue,  and  was  located,  it  conferred  title  as 
against  the  United  States;  and  so  long  as  their  act  is  ac- 
quiesced in,  it  is  not  for  strangers  to  interpose  and  say  the 
government  has  been  wronged.  Until  the  government  sees 
fit  to  vindicate  its  claim  by  setting  aside  the  voidable  act,  it  is 
not  for  third  persons  to  interfere  in  its  behalf.  If  one  has 
been  defrauded  of  his  property  by  another,  can  a  third  per- 
son thereby  acquire  a  right  to  the  prc^rty  as  against  the 
wrongdoer.  This  principle  has  been  long  recognized  in  this 
court.  In  the  case  of  Stewart  v.  Rector  &  Rector,  1  Mo. 
266,  it  was  held  that  a  New  Madrid  certificate  obtained 
through  fraud  and  mistake  was  not  void,  but  only  voidable, 
and  that  so  long  as  it  is  not  avoided  it  stands  good  to  all  in- 
tents and  purposes. 

We  consider  that  the  evidence  was  ample  to  show  that  J. 
B.  Barsaloux,  through  whose  heir  and  devisee  Wash  acquired 
title  to  the  land  iiigured  by  the  earthquakes,  was  the  owner  of 
the  lands,  and  that  his  daughter  EulaUe  had  a  right  to  convey 
the  whole  of  it.  There  is  no  specific  objection  to  the  validity 
or  authenticity  of  the  will  of  Barsaloux ;  we  can  see  no  objec- 
tion to  it.  Judge  Ryland  concurring,  the  judgment  will  be 
affirmed ;  Judge  Leonard  absent. 


Lee  a  Gantt,  Respondents,  v.  Pabkeb,  Appellants. 

1.  Mitchell  ▼.  Packer,  ante,  p.  81,  affinned. 

Appeal  from  St.  Louis  Land  Court. 

Moreheady  for  appellant. 

O.  O.  Catesy  for  respondents. 
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ScoTTT,  Judge.  This  case  is  in  all  respects  like  that  of  D. 
D.  Mitchell  v.  Wm.  Parker,  decided  at  the  present  term  of 
the  court,  and  a  like  judgment  will  be  entered.  Judgment 
aflSrmed  ;  Judge  Byland  concurring ;  Judge  Leonard  absent* 


Porter  et  al,.  Respondents,  v.  Bobb,  Appellant. 

1.  A  merchant  ftimiflhing  goods  to  a  witd  living  Kptari  and  separated  from  her 
husband  must  ascertain  at  his  peril  whether  the  drciunstances  warrant  him 
in  giving  credit  to  her ;  he  must  take  notice  that  there  is  a  separation. 

Appeal  from  St.  Louis  Law  Commissioner's  Court. 

This  was  an  action  to  recover  the  value  of  goods  alleged  to 
have  been  sold  and  delivered  to  defendant.  Upon  the  trial 
it  appeared  that  the  goods  were  purchased  by  and  delivered 
to  the  wife  of  defendant ;  that  the  wife  had  left  her  husband's 
dwelling  prior  to  the  sale  of  the  goods  and  during  his  tem- 
porary absence  on  business ;  that  she  never  returned.  The 
court  gave  the  following  instructions  at  the  instance  of  the 
plaintiff:  "  1.  The  jury  are  instructed  that  a  wife  can  act  as 
the  agent  of  her  husband.  2.  The  mere  fact  of  the  wife  of 
defendant  having  left  his  house  one  or  two  days  prior  to  the 
sale  of  the  bill  of  goods  sued  for,  although  without  defen- 
dant's knowledge  or  consent,  he  being  then  absent  from  the 
city,  and  her  going  to  her  father's  house,  does  not  constitute 
a  notorious  desertion,  or  of  itself  relieve  the  defendant  from 
liability  unless  knowledge  of  the  facts  was  brought  home  to 
the  plaintifls."  The  court  gave  the  following  instructions  at 
the  instance  of  the  defendant :  ^^  8.  To  entitle  the  plaintiffs  to 
recover,  the  jury  must  believe  from  the  evidence  that  the 
plaintifis  sold  and  delivered  the  goods  sued  for  to  the  defen- 
dant or  his  legal  agent.  4.  If  the  jury  believe  from  the  evi- 
dence that  the  goods  sued  for  were  furnished  to  the  wife  of 
the  defendant  at  a  time  when  she  lived  separate  from  him ; 
that  she  had  quitted  him  against  his  will,  and  that  the  plain- 
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tiflFs  or  either  of  them  knew  of  the  separation,  or  that  the 
separation  was  so  notorious  that  they  ought  to  have  known 
it,  they  will  find  for  the  defendant.  6.  K  the  jury  believe 
from  the  evidence  that  the  goods  sued  for  were  furnished  to 
the  wife  of  the  defendant ;  that  at  said  time  she  ordered  the 
goods  to  be  sent  to  her  father's  residence,  where  she  was  then 
residing,  and  that  at  said  time  the  said  defendant  was  occu- 
pying his  own  house  as  a  dwelling,  this  was  a  circumstance 
sufficient  to  notify  the  plaintiflF  of  the  separation."  Other 
instructions  prayed  were  refused  by  the  court.  The  jury 
found  a  verdict  for  plaintiff. 

Cline  8f  Jamison^  for  appellant. 

P.  B,  GareschSj  for  respondents. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  case  turns  on  the  fact  whether  there  was  a  separation 
between  Bobb  and  his  wife  at  the  time  the  goods  were  fur- 
nished. The  case  of  Harshaw  v.  Merryman,  18  Mo.  118, 
shows  that  where  there  is  a  separation  between  husband  and 
wife,  the  tradesman  at  his  peril  must  ascertain  whether  cir- 
cumstances exist  which  would  warrant  him  in  giving  credit 
to  her.  He  is  to  take  notice  that  there  is  a  separation,  and  it 
is  no  defence  to  say  that  he  had  no  knowledge  of  the  fact. 
Whether  there  was  a  separation  without  the  fault  of  the  hus- 
band between  the  husband  and  wife  at  the  time  the  goods 
were  furnished  is  the  fact  to  be  submitted  to  the  jury.  The 
other  judges  concurring,  the  judgment  will  be  reversed,  and 
the  cause  remanded. 


City -OP  St.  Louis,  Respondent,  v.  Jackson,  Appellant. 

1.  The  Citj  of  St  Louis  has  power  under  its  charter  (see  Bev.  Ord.  1856,  p. 
188,  618,)  to  provide  by  ordinance  that  "  no  person,  not  being  the  lessee  of  a 
butcher's  stall,  shidl  sell,  or  offer  for  sale,  in  market  or  in  anj  other  place, 
any  i^h  meat  in  less  quantities  than  one  quarter." 
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Appeal  from  St.  Louis  Criminal  Court. 

Wingatej  for  appellant. 

I.  Section  9  of  article  6  of  the  ordinance  relating  to  mar- 
kets is  Toid.  1st,  There  was  no  power  vested  in  the  city  un- 
der its  charter  to  pass  such  an  ordinance.  (Amended  city 
charter  of  March  3,  1851 ;  Taylor  v.  Griswold,  2  Green, 
223 ;  Phillips  v.  Wickam,  1  Page,  598 ;  2  Kent,  295.)  Said 
section  was  in  restraint  of  trade.  (Angell  &  Ames  on  Corp. 
§  332-8 ;  Dunham  v.  Trustees  of  Rochester,  6  Dow.  462 ; 
Freeholders  v.  Barber,  2  Halst.  64.) 

II.  The  necessity  of  introducing  the  charter  in  eviden<5e  is 
not  dispensed  with. 

Jecko,  (city  attorney,)  for  respondent.) 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  suit  for  a  penalty  given  by  an  ordinance  of  the 
city  for  retailing  fresh  meat  in  quantity  less  than  a  quarter, 
without  being  the  lessee  of  a  butcher's  stall.  There  was  a 
trial  and  judgment  against  defendant  in  the  recorder's  court, 
from  which  he  appealed  to  the  Criminal  Court.  Judgment 
was  again  rendered  against  the  defendant,  and  he  brings  the 
case  by  appeal  to  this  court. 

It  appears  from  the  bill  of  exceptions  that  on  the  trial  the 
plaintiff  read  in  evidence  section  9  of  the  6th  article  of  an 
ordinance  of  the  city  of  St.  Louis  relating  to  markets,  as  fol- 
lows :  "  No  person  not  being  the  lessee  of  a  butcher's  stall 
shall  sell  or  offer  for  sale,  in  market,  or  in  any  other  place, 
any  fresh  meat  in  less  quantities  tlian  one  quarter;"  also 
read  section  29  of  said  act,  as  follows :  "  Whoever  shall  vio- 
late any  of  the  provisions  of  this  article,  or  shall  fail  to  obey 
any  legal  order  of  the  markelrmaster  in  relation  to  any  mat- 
ter placed  under  his  oflBcial  charge,  shall  forfeit  and  pay  not 
less  than  three  nor  more  than  one  hundred  dollars."  The 
plaintiff  also  introduced  John  Newcomb,  a  witness,  who  tes- 
tified that  defendant  on  the  14th  day  of  March,  1856,  kept  a 
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meat  shop  on  the  comer  of  Tenth  and  Wash  streets,  in  said 
city  of  St.  Louis ;  that  witness  was  in  defendant's  shop  on 
that  day,  and  other  days  previous  to  that  day,  and  saw  defen- 
dant and  his  wife  sell  fresh  meat  to  different  persons  by  a  less 
quantity  than  one  quarter ;  and  that  he  had  seen  defendant's 
wife  and  defendant  attending  in  add  shop  and  selling  fresh 
meat  to  different  persons  by  a  less  quantity  than  one  quarter, 
at  seyeral  times  from  the  1st  to  the  middle  of  Mardi.  On 
cross-examination  witness  stated  that  he  did  not  see  defendant 
sell  any  meat  on  the  14th  of  March ;  thought  that  defendant 
was  not  in  the  shop  at  the  time  his  wife  was  selling  meat  on 
the  said  14th  day  of  March ;  which  was  all  the  evidence  intro- 
duced on  both  sides.  The  jury  found  the  defendant  guilty,  but 
were  unable  to  fix  the  amount  of  the  fine ;  the  court  fined  him 
t^  dollars,  and  gave  judgment  for  that  sum  and  costs.  The 
record  shows  no  exception  taken  to  any  evidence  given  on  the 
trial  below,  and  no  instructions  w^re  asked  or  given  as  ap- 
pears from  the  record. 

The  defendant  moved  in  arrest  of  judgment,  stating  that, 
1st,  there  was  no  sufficient  cause  of  action  appearing  on  the 
fiace  of  the  complaint  filed  by  the  plaintiff  herein  against  the 
defendant ;  2d,  there  was  no  power  vested  in  said  City  of  St. 
Louis  or  its  officers  by  virtue  of  any  law  or  charter  erecting 
said  city  into  a  corporation,  whereby  said  city  as  a  corporar 
tion  was  permitted,  empowered  or  authorized  to  ordain,  estab- 
lish or  enforce  said  section  9  of  article  5  of  ordinance  No. 
S502,  in  relation  to  markets,  at  the  time  of  its  adoption ;  8d, 
that  said  section  (and  for  a  violation  of  which  said  complaint 
is  made)  is  too  general  in  its  terms,  in  restraint  of  trade,  op- 
pressive upon  the  citizen,  contrary  to  the  general  principles 
and  policy  of  the  laws  of  the  state  of  Missouri,  and  therefore 
void ;  and  for  a  new  trial,  Ist,  because  the  verdict  of  the  jury 
is  contrary  to  the  law  and  the  evidence ;  2d,  that  the  verdict 
of  the  jury  is  contrary  to  the  evidence.  These  motions  were 
both  overruled,  and  the  appellant  seeks  to  reverse  the  judg- 
ment below  on  the  ground  that  the  ordinance,  the  9th  section 
at  least,  is  void ;  1st,  because  there  was  no  power  vested  in 
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said  city  by  any  law  or  charter  authorizing  tlie  city  to  ordain 
or  establish  the  same ;  2d,  that  it  is  in  restraint  of  trade  and 
contrary  to  the  general  principles  and  policy  of  the  laws  of 
Missouri. 

In  the  second  section  of  the  third  article  of  the  amended 
charter  of  the  city,  the  mayor  and  city  council  shall  have 
power  within  the  city,  by  ordinance,  to  make  many  regula- 
tions ;  the  81st  subdivision  is  as  follows :  "  To  regulate  the 
inspection  of  butter,  lard,  and  other  provisions ;  to  regulate  the 
vending  of  meat,  poultry  and  vegetables ;  to  restrain  and  pun- 
ish the  forestalling  of  poultry,  butter,  eggs,  and  fruit,  and  to 
suppress  hucksters."  By  the  twelfth  section  of  the  same  arti- 
cle, "  All  ordinances  of  the  city  may  be  proven  by  the  seal  of 
the  corporation,  and  when  printed  and  published  by  authority 
of  the  corporation,  the  same  shall  be  received  in  evidence  in 
all  courts  and  places  without  further  proof."  The  act  amend- 
ing the  charter  is  declared  to  be  a  public  act,  and  may  be 
read  in  evidence  in  all  courts  of  law  and  equity  in  this  state 
without  proof.  There  is  nothing  in  the  objection,  taken  here 
for  the  first  time,  that  the  ordinance  was  not  properly  proved 
or  authenticated  before  it  was  read  to  the  jury.  There  was 
no  objection  to  its  being  read  saved,  as  we  can  find,  and  we 
will  not  listen  to  such  an  objection  here.  K  the  defendant 
wished  to  take  advantage  of  the  matter,  he  should  have  made 
the  proper  motion  in  proper  time  below,  where  the  party 
might  have  it  in  his  power  at  once  to  have  obviated  the  objec- 
tion by  showing  that  such  an  ordinance  was  properly  passed 
and  was  in  full  force.  The  amended  charter  expressly  au- 
thorizes the  city  mayor  and  council  to  regulate  the  sale  of 
meat  by  ordinance.  There  is  nothing  then  in  the  objection  as 
regards  this  point.  The  city  ordinance  was  properly  within 
the  powers  granted  to  the  corporation. 

And  we  are  unable  to  see  how  it  operated  in  restraint 
of  trade.  Here  the  defendant  is  required  to  obtain  a  stall 
in  some  market  if  he  wishes  to  sell  fresh  meat  in  less  quan- 
tity than  one  quarter.  We  look  upon  this  regulation  as 
both  politic  and  proper.    There  is  no  better  way  to  manage 
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and  control  the  hucksters  and  vendors  of  meats,  £c.,  tlian  bj 
fixing  a  place  for  the  sale  of  such  commodities.  There  is  not 
so  much  danger  of  unwholesome  njeats,  of  impure  and  un- 
sound meats,  being  exposed  to  sale  now  as  there  would  be  if 
there  were  no  such  ordinance.  The  reasoning  in  the  case  of 
Dunham  v.  Trustees  of  Rochester,  6  Cow.  465,  will  not  em- 
brace the  case  of  the  City  v.  Jackson.  This  ordinance  is  not 
against  any  known  law  of  our  state,  nor  does  it  interfere 
with  the  right  of  selling  the  commodities  of  our  citizens ;  it 
requires  that  the  person  retailing  fresh  meat  shall  have  a  stall 
in  some  market  for  that  purpose.  The  city  undergoes  heavy 
expense  in  erecting  commodious  and  convenient  market 
houses ;  it  rents  the  stalls  of  those  houses  to  butchers  and 
others  retailing  fresh  meats ;  the  rents  are  of  importance  by 
way  of  income  to  the  city.  Now  to  permit  any  one  who  may 
think  proper  to  put  up  a  block  or  shantee  on  any  street  or 
alley,  or  comer  of  any  street  or  alley,  for  the  purpose  of  sell- 
ing fresh  meats  in  quantity  less  than  a  quarter,  and  thereby 
withdraw  the  purchasers  from  the  market  houses,  is  at  once 
giving  to  such  retailers  a  very  great  advantage  over  those 
who  rent  the  stalls  and  pay  a  high  price  for  them. 

We  consider  such  an  ordinance  highly  proper ;  it  is  calcu 
lated  to  keep  the  market  in  a  healthy  condition — ^not  only  so, 
but  to  preserve  the  health  of  the  city,  but  watching  carefully 
the  vendors  of  fresh  meats — ^making  such  meats  to  lie  open 
and  exposed  to  the  control  and  supervision  of  the  market- 
master.  Upon  the  whole  record  we  find  no  error.  Let  the 
judgment  therefore  be  affirmed ;  the  other  judges  concurring. 


Gbimm,  Appellant,  v.  Gabcache,  Respondent 

1.  Objections  to  the  admission  of  testimonj  should  be  specific,  not  general. 

Appeal  from  St.  Louis  Court  of  Common  Pleas. 

D.  C.  Woods  and  Goff^  for  appellant. 
P.  B.  OareschSy  for  respondent. 
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Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  suit  to  recover  damages  for  the  mal-performance 
of  a  building  con  tracts  and  for  damages  sustained  to  the  plain- 
tiflTs  property  by  reason  of  the  falling  of  the  building.  There 
was  a  trial  below,  and  verdict  and  judgment  for  defendant ;  a 
motion  for  a  new  trial  was  made  and  overruled,  and  the 
plaintiff  brings  the  case  here  by  appeal. 

The  only  points  raised  in  this  court  by  the  appellant  for 
reversing  the  judgment  depend  upon  the  rulings  of  the  court 
below  in  admitting  the  record  of  a  suit  in  the  Circuit  Court 
of  St.  Louis  county  between  the  same  parties  on  a  note  given 
on  account  of  the  same  contract,  the  foundation  of  this  pre- 
sent suit ;  the  rejecting  parol  evidence  to  contradict  the  re- 
cord so  given  in  evidence,  and  the  refusing  to  give  as  well  as 
the  giving  of  instructions.  There  is  nothing  in  the  ques- 
tion about  the  admission  of  the  record,  and  nothing  in  refus- 
ing to  admit  parol  testimony  to  contradict  it.  When  the 
record  was  offered  in  evidence  the  plaintiff  objected,  but  he 
made  no  specific  objection — ^pointed  out  no  defect ;  nothing 
was  brought  to  ihe  mind  of  the  court  in  order  to  pass  upon 
the  admissibility  or  incompetency  of  the  evidence.  This  gen- 
eral objection  has  again  and  again  been  decided  by  this  court 
as  in  fact  amounting  to  no  objection.  The  practice  of  mak- 
ing wholesale  objections  to  the  admission  of  a  document  as 
evidence,  and  then  coming  here  for  the  purpose  of  pointing 
out  specific  causes  of  objection,  specific  defects,  which,  if 
mentioned  below,  could  in  most  cases  be  obviated  by  the  ad^ 
verse  party  immediately,  has  met  the  decided  disapprobation 
of  this  court.  We  will  not  regard  such  objections.  We  will 
not  subject  the  inferior  courts  to  the  task  of  examining  docu- 
ments, of  poring  over  long  and  sometimes  nearly  illegible 
instruments  of  writing  and  of  records  in  order  to  ascertain 
whether  or  not  they  can  be  admitted  in  evidence.  Let  the 
objecting  party  point  out  the  causes  for  which  he  objects,  and 
then  the  court  can  at  once  see,  and  the  adverse  party  have 
the  opportunity  of  remedying  or  of  doing  away  the  objections. 
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As  to  the  instructions  given,  we  are  of  opinion  that  some  of 
the  instructions  are  calculated  to  mislead  the  jurjj  and  were 
improper.  Before  we  notice  them  separately,  we  must  be 
permitted  again  to  condemn  the  practice  of  giving  so  many 
and  such  useless  instructions  as  from  time  to  time  appear  in 
the  records  coming  up  to  this  court.  Instructions  are  to  as- 
sist the  jury  in  forming  their  verdict  according  to  the  legal 
principles  involved  in  the  controversy — ^to  instruct  them  how 
to  arrive  at  a  proper  conclusion  from  the  proof  before  them, 
according  to  the  law  governing  the  case.  The  instructions 
given  by  the  court,  of  its  own  motion,  are  as  follows :  "  6.  If 
the  house  in  question  was  not  built  according  to  the  contract 
between  the  parties,  and  the  plaintiff  knew  of  the  defects  and 
did  not  notify  the  defendant  thereof,  nor  cause  the  same  to  be 
repaired,  but  c(mtinued  to  use  and  e^joy  tiie  same  after  hav- 
ing accepted  it ;  and  if  the  house  afterwards  fell  down  in 
consequence  of  said  defects  or  the  failure  to  repair  the  same, 
then  the  plaintiff  is  not  entitled  to  recover  for  any  damages 
he  sustained  from  the  falling  of  said  house,  if  the  said  de- 
fects could  have  been  repaired.  7.  If  the  defendant  con- 
tracted to  build  for  plaintiff  a  brick  house  for  the  purposes 
alleged  in  the  petition,  then  the  defendant  was  bound  to  build 
for  the  plaintiff  a  good  and  substantial  house.  8.  If  the  jury 
believe  from  the  evidence  that  the  defendant  contracted  with 
the  plaintiff  to  build  for  him  a  house  as  stated  in  the  peti- 
tion, and  that  said  house  was  not  built  in  a  good  workman- 
like manner,  and  of  good  material,  and  that  the  plaintiff  sus- 
tained damages  therefrom,  then  the  jury  should  find  for  the 
{rilaintiff.  9.  K  the  jury  believe  that  there  was  a  special  con- 
tract between  the  parties  for  the  building  of  said  house,  and 
tibat  after  the  same  was  built  the  plaintiff  accepted  the  same, 
then  the  plaintiff  must  show  to  the  satisfEiction  of  the  jury 
that  the  said  house  was  not  built  according  to  contract,  and 
unless  the  defects  were  not  known  to  the  plaintiff  and  not 
visible  or  open  to  observation,  then  the  plaintiff  must  show 
the  difference  in  the  value  of  the  house  as  it  actually  was  at 
the  time,  and  what  its  value  would  have  been  if  it  had  been 
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built  as  contracted  for,  and  that  difference  will  be  what  the 
•plaintiff  is  entitled  to  recover  if  he  paid  for  said  house  ac- 
cording to  the  terms  of  the  contract.  10.  If  th^  defendant 
agreed  with  plaintiff  to  build  him  a  house  fit  and  proper,  and 
strong  enough  to  answer  the  purpose  specified  in  the  petition, 
and  the  defendant  failed  to  comply  with  his  agreement,  then 
the  plaintiff  is  entitled  to  recover.  12.  If  the  jury  believe 
from  the  evidence  that  the  contract  was  only  to  build  a  dwell- 
ing or  boarding  house,  and  not  a  dancing  hall,  and  said  house 
was  built  in  a  good  workmanlike  manner,  and  of  good  mate- 
rials, and  of  sufficient  strength  for  a  boarding  and  dwelling 
house,  then  the  jury  shoiild  find  for  the  defendant.  13.  If 
the  house  in  question  was  thrown  down  by  a  tornado,  and 
not  in  consequence  of  any  defect  in  workmanship  or  mate- 
rials, then  the  jury  should  find  for  the  defendant.  14.  If  the 
jury  believe  from  the  evidence  that  the  defendant  did  not 
make  the  contract  set  out  in  the  petition,  or  that  if  made  by 
him  he  performed  the  same  as  agreed  by  him  in  a  good  work- 
manlike manner,  and  of  good  materials,  or  that  said  house 
did  not  fall  down  from  any  defect  in  workmanship  or  mate- 
rials, then  the  plaintiff  can  not  recover  for  any  injury  done 
or  damages  sustained  from  the  falling  of  said  house.  15.  If 
the  defendant  made  the  contract  set  out  in  the  petition,  and 
after  the  house  was  built  the  plaintiff  accepted  the  same  as 
done  in  accordance  with  the  contract,  and  paid  therefor  the 
contract  price,  and  if  said  house  was  defective  in  workman- 
ship or  materials,  and  the  plaintiff  knew  of  said  defects,  or 
they  were  open  to  observation,  then  the  measure  of  damages, 
if  plaintiff  paid  the  contract  price  as  agreed,  is  the  difference 
in  value  between  what  the  house  was  really  worth  as  it  was 
built,  and  what  it  would  have  been  worth  if  it  had  been  built 
as  contracted  for.  16.  If  the  contract  alleged  was  made  by 
the  defendant  and  the  defendant  failed  to  perform  the  con- 
tract on  his  part,  and  when  the  plaintiff  accepted  the  same 
he  did  not  know  of  any  defects  in  workmanship  or  materials, 
or  they  were  not  open  to  observation ;  and  if,  after  the  plain- 
tiff accepted  the  same,  the  said  house  fell  down  in  conse- 
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quence  of  defective  workmanship  or  materials,  then  the  meas- 
ure of  damages  will  be  what  the  evidence  shows  the  plaintiff 
actually  sustained  in  consequence  of  said  defects.  17.  If  the 
defects  in  workmanship  or  materials  complained  of  did  cause 
the  fall,of  the  house  and  the  plaintiff  knew  of  said  defects,  or 
they  were  open  to  observation  when  the  plaintiff  accepted  the 
house,  and  he  did  not  repair  the  same  or  cause  the  same  to 
be  repaired,  but  used  the  house  as  it  was  built,  then  he  can 
not  in  any  event  recover  more  than  what  it  would  have  cost 
to  repair  or  remedy  said  defects." 

The  first  instruction  here  given,  being  No.  6,  has  reference, 
not  to  the  mal-performance  of  the  contract  to  build,  but  to 
any  damages  sustained  by  the  plaintiff  by  the  falling  of  the 
house.  The  objection  to  the  instruction  is  in  reference  to  the 
phrase  "  after  having  accepted."  This  phrase  would  do  very 
well  when  used  in  regard  to  movable  property.  But  surely 
the  idea  of  a  contractor  building  for  a  man  a  house  on  the 
owner's  land,  and  the  owner  not  ordering  it  to  be  pulled 
down  or  taken  away,  or  his  even  using  it,  can  not  be  such  an 
acceptance  as  will  destroy  his  right  to  sue  for  any  violation 
of  the  contract,  if  such  violation  be  known  or  unknown  at 
the  time.  The  instruction  had  no  tendency  to  assist  the  jury 
in  forming  a  proper  verdict  in  the  case.  Now  if  the  evidence 
showed  that  the  house  was  so  badly  built  or  built  of  such 
frail  materials  that  a  prudent  man  would  not  risk  his  property 
in  it,  if  he  could  see  the  danger  by  merely  examining  the 
outside  appearance,  and  the  owner  did  put  property — ^furni- 
ture, for  instance — in  such  a  house,  then  the  owner  must  lose 
by  his  own  carelessness.  He  can  not  recover  for  such  loss 
caused  by  the  falling  when  he,  as  a  prudent  man,  should  not 
have  run  the  risk.  But  this  does  not  interfere  with  his  right 
to  sue  for  a  violation  of  the  contract  to  build.  We  consider 
the  instruction  confines  the  point  of  recovery  to  the  damages 
sustained  alone  by  the  mere  falling  of  the  house,  and,  as  we 
think  the  plaintiff  can  not  recover  for  any  other  injury  than 
such  as  arises  from  the  breach  of  the  contract  to  build,  and 
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not  merely  remote  consequential  damages,  we  would  not  re- 
verse for  this  instruction  alone. 

The  seventh  and  eighth  instructions  may  be  looked  upon 
as  producing  no  injury  to  the  plaintiff.  The  ninth  instruc- 
tion is  improper.  Here  the  phrase,  ^'  plaintiff  accepted  the 
same,"  again  is  used.  The  jury  could  be  easily  misled  by  this 
instruction,  and  it  was  error  to  give  it.  The  tenth  and 
twelfth  instructions  did  not  injure  the  plaintiff.  There  is 
none  marked  as  eleventh.  The  thirteenth  instruction  did  not 
particularly  draw  the  jury's  attention  to  the  fact  whether  it 
was  the  improper  or  defective  workmanship,  or  improper  or 
insufficient  materials  used  in  the  building,  that  caused  it  to 
give  way  before  the  force  of  the  tornado  or  not.  This  in- 
struction puts  the  falling  of  the  house  as  caused  by  the  tor- 
nado in  one  point  of  view,  or  as  caused  by  defective  work- 
jnanship  or  the  materials  in  another  point  of  view.  Now  if 
it  was  the  improper  and  insufficient  workmanship,  or  the  de- 
fectiveness or  insufficiency  of  the  materials  used,  that  ren- 
dered the  house  unable  to  withstand  the  tornado,  then  the  tor- 
nado did  not  alone  produce  the  damages,  and  the  defendant 
should  not  be  permitted  to  hide  himself  and  escape  from  the 
consequences  of  his  own  conduct  behind  the  force  of  the  storm. 
This  instruction  was  erroneous.  We  see  no  error  in  giving 
the  fourteenth  instruction.  The  principles  laid  down  in  the 
fifteenth,  sixteenth  and  seventeenth  instructions,  in  regard  to 
damages,  can  not  have  prejudiced  the  plaintiff's  case ;  but  the 
phrase,  "  accepted  the  house,"  or  "  accepted  the  same,"  runs 
through  these  instructions,  and  renders  them  objectionable. 
All  the  way  through  this  long  string  of  instructions  the 
court  has  been  applying  the  terms  of  law  used  in  regard  to 
movable  property  to  this  contract  to  erect  a  house  for  a  man 
.on  his  own  land.  Now  we  will  not  pretend  to  say  but  that 
.the  owner  may  do  such  acts  in  regard  to  the  house  as  will 
^plainly  show  to  the  jury  that  he  considered  the  contract  com- 
pleted and  the  work  performed  in  accordance  therewith,  and 
that  he  considered  the  workman  discharged  from  all  liability 
on  account  of  the  contract.    But  to  say  that  a  man  accepts 
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a  house  built  on  his  own  land,  is  to  use  a  phrase  well  calcu- 
lated to  mislead  a  jury. 

Ajs  to  the  instructions  asked  by  the  plaintiff,  the  first  and 
second  were  properly  refused ;  of  the  others,  the  principles 
proper  to  be  given  were  substantially  stated  to  the  jury  by 
the  court.  This  court  finds  nothing  improper  in  refusing  to 
give  the  instructions  asked,  when  considered  with  those  given 
by  the  court. 

We  can  not  dismiss  this  subject  without  remarking,  that 
this  is  a  most  unnecessary  suit — a  most  uncalled  for  appeal 
to  the  courts  of  the  country  for  redress.  There  is  pending  a 
suit  which  was  before  this  court  and  reversed  and  remanded, 
in  which  the  matters  set  forth  in  this  suit  are  used  by  defen- 
dant in  that  other  suit  as  a  defence,  and  which  this  court  said 
he  could  use  to  reduce  the  debt  due  to  the  plaintiffs  in  that 
action.  (Qamache  v.  Grim,  23  Mo.  38.)  Let  the  judgment 
below  be  reversed,  and  the  cause  remanded ;  the  other  judges 
concurring. 

I  85     47 
4U445 

'"^^ 1^~47 

46a    15 
47a  62a 

Garrison,  Respondent,  v.  Savignac,  Appellant.  I  ^  jg] 

1.  A  person  in  possession  of  premises  at  the  commencement  of  an  action  of 
ejectment,  to  which  he  is  not  made  a  party,  can  not  be  dispossessed  by  yirtuc 
of  a  writ  of  habere  faciaa  possessionem  issued  under  a  judgment  for  plaintiff  in 
said  suit. 

2.  If  in  the  execution  of  such  writ  a  person  in  possession  of  the  premises  at  the 
onnmencement  of  the  suit,  and  not  a  party  thereto,  is  dispossessed,  and  pos- 
session given  to  the  plaintiff,  and  upon  the  removal  of  the  fwce  the  person 
dispossessed  returns  to  the  possession,  the  plaintiff  will  not  thereby  acquire 
such  a  possession  by  the  execution  of  the  writ  as  will  entitle  him  to  sustain 
an  action  of  unlawful  detainer  against  the  person  so  returning  to  the  pos. 
session. 

Appeal  from  St.  Louis  Land  Cou/rt. 

This  was  an  action  of  unlawful  detainer  commenced  Octo- 
ber 10, 1854.  The  plaintiff,  Abraham  Garrison,  in  his  com- 
plaint, charges  that  on  the  19th  and  20th  days  of  August, 
1854,  he  was  lawfully  possessed  of  the  premises  in  controver- 
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sy ;  that,  being  so  possessed  thereof,  the  defendant,  Francis 
Savignac,  on  or  about  the  23d  day  of  August,  1854,  wrong- 
fully and  without  force,  by  disseisin,  obtained  possession  of 
the  same,  &c.  The  cause  was  taken  to  the  St.  Louis  Land 
Court  by  certiorari.  The  plaintiff  introduced  in  evidence  the 
original  record  and  proceedings  in  an  action  of  ejectment  in 
which  Abraham  Gfarrison,  plaintiff  in  this  action,  was  plain- 
tiff, and  Alfred  Savignac  defendant.  In  said  action  of  eject- 
ment in  the  Circuit  Court  of  the  United  States,  in  which  said 
Garrison  sought  to  recover  the  premises  in  controversy  in  the 
present  suit,  a  recovery  was  had  by  tlie  plaintiff,  and  a  writ 
of  habere  facias  possessionem  was  issued,  and  the  marshal  of 
the  United  States  puts  the  said  Garrison  in  possession,  by  his 
agent,  of  said  premises,  and  removed  from  the  possession  of 
same  Francis  Savignac,  the  defendant  in  the  present  suit. 
The  said  Francis  was  not  a  party  to  the  said  action  of  eject- 
ment. The  evidence  introduced  by  plaintiff  also  showed  that 
Francis  Savignac  lived  upon  the  premises  at  the  time  of  the 
execution  of  said  writ ;  that  he  refused  to  deliver  up  the  pre- 
mises when  demanded  by  the  marshal,  saying  that  he  was  not 
defendant  in  the  ejectment  suit ;  that  he  and  his  furniture 
were  then  (August  19th,  1854,)  removed  by  force ;  that  the 
family  of  said  Francis  Savignac  the  next  morning  after  the 
forcible  removal,  and  said  Savignac  a  day  or  two  thereafter, 
resumed  the  possession  of  said  premises ;  that  a  demand  in 
writing  had  been  made  for  the  possession  of  said  premises  by 
plaintiff. 

Defendants  introduced  evidence  showing  that  Francis  Sa- 
vignac had  been  in  possession,  and  the  only  person  in  posses- 
sion, for  several  years  before  the  institution  of  the  ejectment 
suit  against  Alfred  Savignac ;  also  that  the  judgment  for  plain- 
tiff in  said  suit  had  since  been  reversed  by  the  Supreme  Court 
of  the  United  States. 

The  court,  at  the  instance  of  the  plaintiff,  then  gave  to  the 
jury  the  following  instructions :  "  1.  The  writ  of  possession 
read  in  evidence  by  the  plaintiff  commands  the  marshal  to 
put  the  plaintiff  in  possession  of  the  land  described  therein 
without  reference  to  the  persons  who  may  be  in  possession  at 
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the  time  the  writ  issues ;  it  does  not  tell  the  marshal  to  put 
any  particular  person  out  of  possession,  but  to  put  all  per- 
sons out  except  the  plaintiff,  who  is  to  be  put  into  possession. 
2.  K  the  jury  find  for  the  plaintiff  they  must  find  the  value 
of  the  premises  monthly,  and  assess  the  damages  sustained 
by  the  plaintiff  by  reason  of  the  unlawful  entry  and  detainer.'' 

The  defendant  then  asked  the  following  instruction,  which 
was  given :  "  1.  The  court  instructs  the  jury  that  unless  they 
believe  from  the  testimony  before  them  in  this  case  that  the 
plaintiff  Abraham  Garrison  had  been,  or  was  personally,  or  by 
his  agent  duly  authorized,  in  actual  possession  of  the  premi- 
ses in  contest  prior  to  the  20th  day  of  August,  1854,  plaintiff 
can  not  recover  in  this  case." 

Defendant  also  asked  the  following,  which  were  refused : 
"  2.  The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  in  this  case  that  the  defendant  was  in  peaceable  law- 
ful possession  of  the  premises  in  dispute  prior  to  and  up  to 
the  19th  day  of  August,  1854,  and  that  on  that  day  the  de- 
fendant was  ejected  from  the  premises  by  the  United  States 
marshal,  on  proceedings  alleged  to  be  legal  proceedings,  and 
the  possession  thereof  delivered  by  said  marshal  to  any  other 
person  than  the  plaintiff  himself  personally ,  then  the  plaintiff 
can  not  recover  in  this  case,  unless  it  shall  be  shown  by  the 
testimony  in  this  case  that  said  possession  was  delivered  to 
said  person  with  the  knowledge  and  consent  of  said  plaintiff, 
and  tliat  said  person  was  specially  authorized  by  the  said 
plaintiff  as  his  agent  to  receive  said  possession.  3.  The 
court  instructs  the  jury,  that  if  the  defendant  was  in  posses- 
sion prior  to  the  filing  of  the  suit  read  in  this  case  of  Abraham 
Gkurison  v.  Alfred  Savignac,  in  the  United  States  Court,  and 
was  not  a  defendant  in  said  suit,  that  the  execution  issued 
from  the  United  States  Court  in  that  case  did  not  authorize 
the  marshal  to  expel  Francis,  the  defendant  in  this  case, 
from  his  possession,  and  in  that  case  the  plaintiff  had  not  a 
legal  right  to  the  possession  of  the  premises.  4.  The  court 
instructed  the  jury  that  if  the  possession  of  the  premises  in 
dispute  was  taken  from  the  defendant  on  the  19th  day  of 
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August,  1854,  by  the  United  States  marshal,  and  delivered  to 
any  other  person  or  persons  than  the  plaintiff,  and  that  said 
persons  or  either  of  them  were  acting  as  general  agents  or 
attorneys  in  fact  for  said  plaintiff,  legally  authorized  by  him 
to  act  as  such,  without  special  reference  to  the  possession  of 
said  premises  as  passing  from  said  United  States  marshal  to 
said  persons,  and  without  special  authority,  directions  or 
agency  to  receive  said  possession,  and  that  said  possession 
was  taken  by  said  United  States  marshal  in  pursuance  of  an 
execution  issued  on  a  judgment  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Missouri,  in  favor  of  said 
plaintiff,  against  said  defendant,  and  that  at  said  time  said 
cause  was  depending  in  the  Supreme  Court  of  the  United 
States  on  a  writ  of  error,  and  that  since  said  time  said  judg- 
ment has  been  reversed  in  said  Supreme  Court,  that- then  the 
plaintiff  in  this  case  had  not  a  legal  right  to  the  possession 
of  the  premises  in  question  on  or  before  the  23d  day  of  Au- 
gust, 1854,  and  can  not  in  this  case  recover.  5.  This  section 
is  a  statutory  provision  in  derogation  of  the  remedies  at  com- 
mon law,  and  must  be  strictly  construed.  If  the  jury  find 
from  the  evidence  that  every  requisition  of  the  statute  has 
not  been  fully  complied  with  strictly  by  the  plaintiff,  they 
must  find  for  the  defendant.  6.  Before  the  plaintiff  can 
recover  in  this  action,  he  must  show  a  legal  right  to  the  pos- 
session of  the  reality  in  question.  If  the  jury  find  from  the 
evidence  that  the  plaintiff  has  failed  to  establish  a  legal  right 
thereto  they  must  find  for  the  defendant.  7.  A  Megal 
right'  to  the  possession  of  reality  is  that  which  is  founded  on 
a  just  and  rightful  claim  of  the  peaceful  occupation  and  en- 
joyment thereof  by  ownership  therein,  whether  the  same  be 
absolute  or  qualified,  perpetual  or  limited.  If  the  jury  find 
from  the  evidence  that  the  plaintiff  has  failed  to  show  such  just 
and  rightful  claim  to  the  peaceful  enjoyment  and  occupation 
of  the  property  in  question  by  an  ownership  thereof,  whether 
absolute  or  qualified,  in  perpetuity,  or  limited,  at  the  time  of 
the  alleged  disseisin,  they  must  find  for  the  defendant." 
Morehead,  for  appellant. 
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I.  The  plaintiff  had  not  the  l^al  right  to  the  possession,  as 
his  own  evidence  shows.  The  execution  was  against  Alfred 
Savignac,  who  was  not  and  never  had  been  in  possession.  It 
may  be  said  that  the  marshal  was  compelled  to  execute  fully 
the  process  in  his  hands.  It  might  be  a  justification  for  the 
officer,  but  can  not  confer  upon  the  plaintiff  the  legal  right. 
The  writ  should  only  have  required  the  marshal  to  turn  out 
the  defendant  in  the  ejectment  suit,  and  all  persons  who  held 
under  him  or  came  into  possession  after  commencement  of 
the  suit.  On  the  10th  of  October,  1854,  when  the  demand  in 
writing  was  Made,  the  plaintiff  had  not  a  legal  right  to  the 
possession;  Only  a  person  whQ  has  been  in  possession  can 
maintain  a  legal  right  to  the  possession.  (11  Mo.  605.)  Tlie 
plaintiff  had  never  been  in  possession.  Constructive  posses- 
sion is  not  sufficient.     (6  J.  J.  Marsh.  846.) 

Emm  Sf  Harding'  and  T.  T.  GatUt,  for  respondent. 

I.  It  does  not  appear  that  all  the  evidence  heard  on  the 
trial  is  preserved  in  the  record. 

n.  It  was  incumbent  on  the  plaintiff  to  show  himself  legally 
in  possession  before  the  disseisin  by  the  wrong^  act  of  the 
defendant.  It  was  competent  for  him  to  show  that  he  was 
lawfully  put  in  possession  under  the  writ  of  habere  facias 
possessionem.  The  writ  and  the  judgment  under  which  it 
was  issued  are  legal  and  competent  testimony.  To  entitle 
the  plaintiff  to  recover  it  was  necessary  that  he  should  show, 
1st,  that  he  had  been  in  the  lawful  possession  of  the  premises 
in  question,  and  2d,  that  the  defendant  wrongfully  and  with- 
out force  by  disseisin  obtained  possession  of  the  premises. 
The  testimony  abundantly  shows  that  the  plaintiff  was  in 
lawful  possession  of  the  premises.  It  is  equally  clear  that 
the  defendant  wrongfully  by  disseisin  got  possession.  The 
instructions  given  by  the  court  put  the  case  both  as  to  the 
law  and  the  facts  fairly  before  the  jury.  (8  Mo.  276 ;  14 
Mo.  17,  434.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

It  is  evident  that  as  far  as  the  merits  of  this  case  are  con- 
cerned they  are  all  against  the  plaintiff,  as  the  possession. 
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the  disturbance  of  which  he  complains,  was  obtained  by- 
means  of  a  writ  of  a  habere  facias  possessionem  which  issued 
on  a  judgment,  which  since  the  execution  of  the  writ  has  been 
reversed. 

The  defendant  in  the  original  suit,  Alfred  Savignac,  and 
against  whom  the  writ  of  habere  facias  possessionem  was  is- 
sued, testified  that  he  never  was  in  possession  of  the  lot  in 
controversy.  The  defendant  in  this  proceeding,  Francis  Savig- 
nac, was  turned  out  of  the  possession  of  the  lot  by  the  mar- 
shal, though  he  was  no  party  to  the  suit,  was  not  named  in 
the  writ,  and  though  he  had  been  in  the  undisturbed  posses- 
sion of  it  for  six  years  prior  to  the  bringing  of  the  suit. 

Had  application  been  made  to  the  court  whence  the  habere 
facias  possessionem  issued,  we  see  no  reason  why  the  court 
would  have  refused  to  award  restitution,  as  it  would  not  suf- 
fer its  process  to  be  perverted  to  the  oppression  of  those  who 
were  no  parties  to  it.  It  is  said  to  be  a  settled  rule  of  prac- 
tice that  no  tenant  who  was  in  possession  anterior  to  the  com- 
mencement of  an  ejectment,  can  be  dispossessed  upon  a 
judgment  and  writ  of  possession  to  which  he  is  no  party. 
(Ex  parte  Reynolds,  1  Caines,  600;  Hickman  v.  Dale,  7 
Yerg.  149;  McCord's  heirs  v.  McClintock's  heirs,  6  Litt. 
305.)  If  the  defendant  Savignac  had  refused  obedience  to 
the  process  of  the  oflScer,  as  he  had  a  right  to  do,  it  not  being 
against  him,  the  court,  under  the  circumstances,  never  would 
have  allowed  a  writ  of  attachment  against  him.  (Adams  on 
Ejectment,  310.) 

As  the  officer  had  no  authority  to  dispossess  the  defendant, 
and  as  the  defendant  refused  submission  to  liis  authority,  but 
yielded  to  force,  and  returned  to  his  possessi6n  so  soon  as  the 
force  was  away,  we  can  not  say  that  the  plaintiflF  by  such 
means  acquired  such  a  possession  as  would  entitle  him  to  the 
remedy  he  has  adopted.  It  is  clear  that  if  the  officer  had 
applied  to  the  court  for  aid  in  dispossessing  the  defendant  it 
would  have  been  refused  him,  and  there  is  no  reason  why  the 
plaintiff,  by  taking  the  law  in  his  own  hand,  should  be  in  a 
better  situation  than  if  he  had  appealed  to  the  law. 
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We  are  of  opinion  that  a  sanction  given  to  this  proceeding 
would  be  the  means  of  creating  a  precedent  that  might  be 
productive  of  much  injustice  and  oppression.  Just  think  of 
it !  A  man  who  has  been  in  possession  of  his  premises  for 
six  years ;  another,  wishing  to  obtain  possession  of  them,  will 
not  sue  the  actual  occupant,  but  brings  a  suit  against  a  stran- 
ger who  never  was  in  possession  of  the  premises — ^who  neither 
knows  nor  cares  any  thing  about  them.  Against  such  a  de- 
fendant a  judgment  is  a  thing  of  course.  A  writ  is  afterwards 
sued  out,  and  the  real  tenant,  who  is  no  party  to  the  proceed- 
ing, and  who  may  never  have  heard  of  it,  is  turned  out  of 
house  and  home  without  a  moment's  warning.  The  mere 
possession  of  land  is  frequently  a  matter  of  much  importance 
where  there  is  to  be  litigation  respecting  its  title,  and  by  sanc- 
tioning this  proceeding  an  opening  will  be  made  whereby  one 
may  obtain  possession  of  land,  his  title  to  which  he  was  un- 
willing to  expose  in  a  court  of  justice.  The  case  of  Higgin- 
botham  v.  Higginbotham  &  Clark,  20  B.  Mon.  309,  is  one  in 
which  the  same  defence  to  a  writ  of  forcible  entry  and  de- 
tainer was  set  up  that  has  been  made  in  this  suit.  The  de- 
fendants did  not  succeed ;  but  that  was  not  on  the  ground 
that  their  defence  was  not  properly  conceived,  but  that  the 
facts  in  evidence  did  not  make  it  out ;  had  the  defence  proved 
here  been  made  out,  the  case  is  an  authority  for  saying  that 
it  would  have  been  a  valid  one.  Judge  Ryland  concurring, 
the  judgment  will  be  reversed,  and  a  judgment  for  the  defen- 
dant ;  Judge  Leonard  absent. 


Wainwright,  Plaintiff  in  Error,  v.  Rowland,  et  aL^  Defen- 
dants in  Error. 

1.  A.  instituted  a  suit  for  specific  performance  of  an  agreement  to  convey  an 
undivided  interest  in  certain  premises,  cliuming  also  compensation  for  im- 
proYements  made  hy  him,  with  the  consent  of  the  vendor,  upon  a  portion  of 
said  premises ;  the  court  rendered  a  decree  vesting  in  A.  an  undivided  inter- 
est of  one-half,  but  allowing  no  compensation  for  improvements ;  held,  that 
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A.  wonld  not  be  entitled,  in  a  snit  for  partition,  to  have  allotted  to  himself 
that  portion  of  said  premises  upon  which  said  improyements  had  been  made 
or  to  haye  compensation  made  therefor. 
2.  Lands  may  be  sabdivided  for  purposes  of  sale,  in  an  action  for  partition,  as 
well  as  for  partition  in  kind. 

Error  to  St.  Louis  Circuit  Court. 

This  was  a  suit  for  partition  against  the  heirs  of  Ellis 
Wainwright.  PlaintiflF,  to  show  title  in  himself,  introduced 
a  decree  in  a  suit  in  chancery,  commenced  in  the  year  1849, 
in  which  the  plaintiflF  in  this  suit  was  complainant,  and  the 
heirs  of  said  Ellis  Wainwright  defendants.  By  this  decree 
an  undivided  interest  of  one-half  in  the  premises  in  contro- 
versy in  the  present  suit  was  vested  in  the  complainant.  In 
the  bill  in  chancery,  which  was  for  the  specific  performance  of 
an  agreement  to  convey,  the  complainant  set  forth  that  in  the 
year  1848,  by  previous  understanding  and  arrangement  with 
the  said  Ellis  Wainwright,  he  (complainant)  had  built,  at  his 
own  expense  and  for  his  own  use,  a  dwelling-house  upon  a 
portion  of  the  premises  embraced  in  the  bill.  The  decree 
made  no  allowance  to  complainant  for  such  improvements. 
Plaintiff  offered  to  prove  in  this  action  that  in  the  year  1848 
he  was  the  equitable  owner  of  an  undivided  half  of  the  premi- 
ses described  in  the  petition;  that  he  and  Ellis  Wainwright 
(who  held  at  the  time  the  legal  title  to  the  entirety  of  said 
premises)  were  in  possession  of  the  same  as  owners  in  com- 
mon ;  that  in  said  year  1848,  plaintiff,  by  consent  of  said 
Ellis,  built  a  dwelling-house  and  appurtenances  upon  said 
premises  for  his  own  use,  and  paid  for  the  same  with  his  own 
money,  and  occupied  and  lived  in  said  dwelling-house  until 
after  the  decease  of  said  Ellis ;  that  said  Ellis  and  plaintiff 
always  considered  said  dwelling-house  as  the  property  of  plain- 
tiff, as  equitably  belonging  to  him ;  that  said  dwelling-liouse 
and  appurtenances  are  permanent  improvements,  worth  $850. 
The  defendants  objected  to  the  introduction  on  the  ground 
that  the  plaintiff  was  estopped  by  the  decree.  The  objection 
was  sustained.    The  plaintiff  in  his  petition  prayed  the  court 
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to  allot  to  him  that  portion  of  the  premises  upon  which  said 
improvements  had  been  made,  or  to  compensate  him  for  the 
improvements. 

The  commissioners  in  partition  reported  that  the  land  cordd 
not  be  divided,  and  recommended  that  the  same  be  sold  m 
lots  in  accordance  with  a  plat  of  the  subdivisions  made  by 
themselves.  The  plaintiff  moved  to  set  aside  the  report  and 
order  of  sale,  1st,  because  the  commissioners  had  not  set  off 
to  the  plaintiff  the  part  upon  which  he  had  erected  his  im- 
provements ;  2d,  because  the  commissioners  had  no  authority 
to  subdivide  the  land  with  a  view  to  a  sale  ;  3d,  because  they 
had  no  authority  to  incur  the  expense  of  surveying. 

Whittelsey^  for  appellant. 

I.  The  plaintiff  was  entitled  in  the  partition  to  have  the 
part  of  the  land  upon  which  he  had  erected  his  improvements 
set  off  to  him,  or,  if  that  could  not  be  done,  to  receive  com- 
pensation fix)m  the  rents,  or  the  proceeds  of  the  sale.  For 
this  purpose  he  was  entitled  to  have  his  rights  determined  by 
the  decree.  (Spitts  v.  Wells,  18  Mo.  468 ;  2  White  &  Tud. 
L.  C.  608 ;  Swan  v.  Swan,  8  Price,  618 ;  Brookfield  v.  Wil- 
liams,  1  Green  Ch.  841 ;  Conklin  v.  Conklin,  8  Sand.  Ch.  64 ; 
St.  Felix  V.  Rankin,  8  Edw.  Ch.  828  ;  Town  v.  Weedham,  8 
Paige,  646,  668 ;  Teal  v.  Woodson,  8  Paige,  470,  474.) 

II.  The  decree  vesting  the  title  was  no  estoppel  against  the 
claim  for  improvements.  The  house  had  been  built  by  plain- 
tiff for  his  residence,  with  the  consent  of  his  co-tenant,  and 
the  cost  of  the  improvements  did  not  and  could  not  go  into 
the  settlement  of  the  partnership  accoimts  of  E.  &  S.  Wain- 
wright.  The  matter  was  not  adjudicated  as  a  matter  of  fact, 
and  was  therefore  not  a  bar.  (2  Smith's  L.  C.  448 ;  Outram 
V.  Morehead,  8  East,  846 ;  1  Greenl.  E.  628 ;  Arnold  v.  Ar- 
nold, 17  Pick.  7 ;  Cow.  A  Hill's  notes,  1  Phil.  Ev.  821 ;  Hop- 
kins  V.  Lea,  6  Wheat.  109 ;  Jackson  v.  Hunt,  10  Wend.  80.) 
Under  the  present  code  the  pleadings  are  special,  and  the 
pleadings  and  judgment  or  decree  offered  in  evidence  show 
that  the  rest  of  these  improvements  did  not  go  into  the  ac- 
count or  pleadings  or  decree.    The  judgment  of  the  court 
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in  the  present  case  leaves  the  plaintiflf  liable  to  account  for 
one-half  of  the  rents  of  the  property  improved,  whereas  in 
equity  he  should  be  charged  only  with  the  one-half  of  the 
ground  rents. 

III.  The  commissioners  had  no  authority  to  subdivide  the 
lot  except  for  partition  in  kind.  (Act  1845,  p.  767,  sees.  20, 
21,  22,  28.)  The  plat  returned  shows  that  the  commission- 
ers might  have  set  oflF  to  the  plaintiflf  part  of  his  land,  and 
thus  have  avoided  part  of  the  costs  of  sale. 

Gibson  and  Krum  Sf  Harding^  for  defendants. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  suit  for  partition  of  a  certain  lot  of  ground  lying 
in  block  No.  39  in  the  city  of  St.  Louis,  being  the  whole  of 
the  north-east  quarter  of  said  block  39,  except  twenty-three 
feet  front  on  Main  street,  by  sixty-two  feet  two  inches  on 
Almond  street  in  depth.  The  plaintiflT  says  he  is  owner  in 
fee  of  one  equal  undivided  half  of  said  lot  of  ground.  He 
alleges  that  he  had  erected  a  house  upon  the  lot  of  ground 
held  in  common  with  consent  of  his  co-tenant,  and  by  his  own 
means.  He  asks  that  this  part  of  the  lot  on  which  he  had  built 
his  house  may  be  assigned  to  him  without  charging  him  with 
the  value  of  the  improvement,  or  that  he  may  be  allowed  for 
the  improvement  so  made  by  him.  Upon  the  trial,  it  appeared 
that  the  plaintiflTs  title  was  derived  under  a  decree  of  the 
Circuit  Court  of  St.  Louis  county,  sitting  as  a  court  of  chan- 
cery, declaring  him  entitled  to  one  undivided  half  of  the  lot 
upon  a  bill  for  a  specific  performance,  in  which  bill  the  com- 
plainant (the  present  plaintiflf)  set  forth  the  alleged  fact  as  to 
his  building  of  this  very  house,  with  his  own  means,  and  by 
his  then  co-tenant's  consent.  This  claim  was  disregarded  by 
the  court  in  this  present  case,  and  the  commissioners  reported 
against  a  division  in  specie,  and  for  a  sale,  and  subdivided  the 
lots  by  streets  and  alleys  for  the  purpose  of  the  sale.  The 
plaintiflf  objected  to  this  course,  and  brings  the  case  here  by 
writ  of  error. 
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The  plaintiflF  showed  no  right  to  demand  any  thing  for  the 
building  by  him  erected  on  the  lot  in  question ;  no  right  to 
have  that  portion  on  which  the  building  stood  allotted  to  him 
by  the  commissioners.  His  title  is  derived  under  a  decree  in 
chancery.  This  building  and  the  possession  of  it  by  plaintiff, 
and  the  averments  about  its  being  made  and  erected  at  the 
costs  of  the  plaintiff  individually,  were  all  matters  alleged  in 
the  bill  in  chancery ;  yet  the  decree  only  declares  him  entitled 
to  an  equal  undivided  half  of  the  lot  of  ground ;  does  not 
give  him  any  claim  to  demand  the  particular  price  or  part 
covered  by  his  building,  or  to  demand  pay  or  remuneration 
for  his  building.  He  proved  title  to  an  imdivided  half  of  the 
lot — ^title,  too,  declared  by  a  decree  in  chancery  after  the  build- 
ing had  been  erected.  There  is  not  the  slightest  ground  for 
his  demand  of  any  particular  portion  of  the  lot  to  be  parti- 
tioned off  to  him,  or  to  be  allowed  for  any  building  put  on  it 
by  him. 

The  commissioners  reported  that  a  sale  was  necessary,  the 
lot  being  incapable  of  partition  in  specie  without  injury  to  the 
owners ;  and  in  their  judgment  the  lot  of  ground  would  bring 
more  by  being  laid  off  by  streets  and  alleys  into  lots.  No 
doubt  these  commissioners  were  better  qualified  to  decide  upon 
this  measure  than  the  courts,  and,  having  made  their  report, 
we  shall  not  reverse  the  judgment  below  approving  and  con- 
firming it. 

In  looking  over  the  whole  record  of  the  proceedings  below, 
we  find  nothing  done  of  which  the  plaintiff  has  any  right  to 
complain.  Let  the  judgment  therefore  be  affirmed ;  the  other 
judges  concurring. 


Holland,  Respondent,  v.  Steamboat  R.  H.  Winslow,  Appel- 
lant. 

1.  Strict  conformitj  with  technical  rules  of  pleading  should  not  be  enforced 
in  proceedings  before  justices  of  the  peace. 
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2.  A  complaint  filed  before  a  jnstioe  of  the  peace  against  a  steamboat  is  not 
rendered  fttallj  defective  hy  reason  of  the  tact  that  the  demand  was  stated 
therein  to  have  "  accrued  against  the  said  steamboat  on  account  of  the  mate, 
the  captain,  or  the  clerk,  agents  thereof,  for  work  and  labor  done  on  board 
of  said  steamboat  as  a  laborer,"  &c. 

Appeal  from  ^.  Louis  Law  Commissioner's  Court. 

N.  McDonald  and  Hudson  Sf  Thomas^  for  appellant. 
G.  Lewis f  for  respondent. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  case  presents  the  single  point  in  regard  to  the  com- 
plaint and  affidavit  filed  by  the  plaintiff.  The  complaint  is  as 
follows :  ^^  Timothj  Holland  complains  that  he  has  a  demand 
against  the  steamboat  R.  H.  Winslow,  a  boat  used  in  navi- 
gating the  waters  of  this  state,  amoimting  to  two  dollars  and 
sixty  cents,  which  demand  accrued  against  the  said  steamboat 
on  account  of  the  mate,  the  captain,  or  the  clerk,  agents 
thereof,  for  work  and  labor  done  on  board  of  said  steamboat 
R.  H.  Winslow  as  laborer,  within  the  thirty  days  next  pre- 
ceding the  commencement  of  this  suit,  and  is  in  all  its  par- 
ticulars as  follows,  to-wit : 

"  1855.  April  28.  Steamboat  R.  H.  Winslow,  to  Timo- 
thy Holland,  Dr.  To  13  hours'  labor  and  work  done  on  board 
of  said  steamboat  R.  H.  Winslow,  at  20  cents  per  hour — $2  60. 
And  the  said  Timothy  Holland  further  states  that  he  has  now 
no  other  demand  against  the  said  steamboat  R.  H,  Winslow, 
which  is  a  lien  thereon." 

"  Timothy  Holland  being  sworn  on  his  oath,  says  that  the 
facts  set  forth  in  the  above  complaint  are  true.  [Signed] 
Timothy  Holland." 

"  Sworn  to  and  subscribed  before  me,  this  24th  day  of 
April,  1855.     [Signed]  Jeremiah  Langton,  Justice." 

The  plaintiff  filed  his  bond  with  security,  and  a  warrant 
was  issued  against  the  boat,  executed  as  the  law  directs ;  at 
the  return  day,  the  plaintiff  appeared  ready  for  trial ;  the  de- 
fendant made  default  and  answered  not.    The  plaintiff  sub- 
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mitted  his  case  to  the  justice,  who  heard  the  evidence,  and 
rendered  judgment  in  favor  of  the  plaintiff  against  the  defen- 
dant for  the  sum  of  $2  60  and  costs.  The  defendant  after- 
wards appealed  to  the  Law  Commissioner's  Court.  When  the 
transcript  was  filed  in  the  Law  Conmiissioner's  Court,  the 
parties  appeared,  and  defendant  moved  to  quash  the  complaint 
filed,  and  to  dismiss  the  cause,  because,  1st,  said  complaint 
does  not  set  out  or  show  with  sufficient  certainty  the  perscm 
on  whose  account  said  alleged  demand  accrued ;  2d,  because 
said  complaint  is  void  for  uncertainty ;  8d,  because  said  com- 
plaint is  not  verified  by  affidavit  as  required  by  law ;  4th, 
because  the  supposed  affidavit  is  informal  and  insufficient. 
The  Law  Conmiissioner  overruled  this  motion,  and  upon  a 
trial  the  pl«ntiff  again  recovered  judgment  for  $2  60.  The 
defendant  moved  for  a  new  trial,  which  being  denied,  the 
cause  is  brought  here  by  appeal. 

The  bill  of  exceptions  shows  that  the  plaintiff  labored  for 
defendant  for  13  hours  at  20  cents  per  hour — ^making  $2  60 ; 
that  such  was  the  agreement ;  that  the  mate  of  the  boat  em- 
ployed some  twenty-two  or  twenty-three  hands,  and  that  plain- 
tiff was  one ;  and  the  price  for  the  work  was  twenty  cents 
per  hour.  The  evidence  leaves  no  doubt  as  to  iho  price 
agreed  to  be  paid  and  the  time  engaged  in  the  work ;  and  it 
was  the  duty  of  the  employers  to  have  paid  the  wages  accord- 
ing to  the  contract,  and  not  suffer  themselves  or  their  boat  to 
be  sued  for  the  wages.  The  clerk  offered  to  pay  the  laborers 
W.  60  per  day;  they  refused  to  accept  that  sum,  and  de- 
manded the  amount  due  by  their  contract. 

Now  what  is  the  defence  made  by  the  boat  to  this  action  ? 
There  was  none  made  before  the  justice  of  the  peace  ;  judg- 
ment was  suffered  to  be  entered  there  by  default  against  the 
boat ;  afterwards  the  case  was  carried  to  the  Law  Commis- 
sioner's Court,  where  a  motion  was  made  to  quash  the  com- 
plaint ;  there  was  no  defence  pretended  to  be  set  up  against 
the  merits  of  the  demand ;  but  because  the  ignorant  laborer 
did  not  specially  name  the  one  officer  of  the  boat  who  made 
the  contract  with  him  to  do  the  work,  the  defendant  moved 
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after  judgment  by  default  to  quash  the  complamt.  Now  what 
is  the  defect  ?  The  plaintiflF  states  the  amount  of  his  claim  ; 
he  says  it  accrued  against  the  boat  on  account  of  the  mate, 
the  captain  or  the  clerk,  agents  thereof,  for  work  done  on 
board  the  boat  as  a  laborer.  Now  because  the  plaintiff  does 
not  state  under  his  oath  which  particular  one  of  these  agents, 
the  mate,  or  the  captain,  or  the  clerk,  but  names  them  all  as 
agents,  and  avers  that  one  of  them  employed  him,  his  suit  is 
to  be  dismissed.  We  will  not,  after  having  so  often  refused 
to  apply  the  strict  technical  rules  of  pleading  to  proceedings 
before  justices  of  the  peace,  lend  a  willing  ear  to  this  objec- 
tion. Tlie  laborer  knew  that  he  was  employed  by  an  officer 
of  the  boat — ^an  agent  of  the  boat — ^but  whether  he  was  the 
mate  or  captain  or  clerk,  he  did  not  feel  able  to -swear.  The 
person  employing  him  was  in  one  or  the  other  of  these  capa- 
cities, and  here  is  a  positive  statement  that  he  was  employed 
by  an  agent  of  the  boat.  This  is  cerUtin  enough.  It  would 
be  contrary  to  the  general  decisions  of  this  court  to  regard 
such  omissions  of  precise,  utmost  care  and  certainty  as  fatal. 
The  complaint  then  we  think  certain  enough,  and  the  affida- 
vit is  good  enough,  and  the  proof  is  amply  sufficient  to  sanc- 
tion the  plaintiflPs  cause  of  action. 

Let  the  judgment  therefore  be  affirmed ;  Judge  Scott  con- 
curring ;  Judge  Leonard  absent. 


Goodfellow,  Respondent,  v.  Noble,  Appellant. 

1.  It  is  no  defence  to  a  suit  for  the  recovery  of  rent,  that  the  defendant  had  en- 
tered into  the  occupancy  of  the  premises  under  an  agreement  with  the  plain- 
tiff that  he  (the  plaintiff)  would  execute  a  lease  therefor  for  the  term  of  three 
years,  and  would  make  certain  repairs,  the  making  of  the  repairs  not  being  a 
condition  of  the  leasing,  and  that  the  plaintiff  neglecting  and  refiising  to  do  the 
same,  he  (defendant)  repudiated  the  contract  and  abandoned  the  premises. 

Appeal  from  St.  Louis  Land  Court. 

Oibson,  for  appellant. 

I.  Where  one  enters  into  the  possession  of  land  under  an 
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agreement  with  the  landlord  that  he  will  execute  a  lease  for 
three  years,  and  the  landlord  after  the  entry  refuses  to  comply 
with  his  contract,  this  is  a  fraud  that  authorizes  a  repudiation 
of  the  contract  in  toto. 

Clme  8f  Jamison^  for  respondent. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  action  before  a  justice  of  the  peace  for  seventy- 
five  dollars  for  three  months'  rent  of  a  dwelling  rented  by  de- 
fendant of  plaintiff  in  the  city  of  St.  Louis.  The  plaintiff  re- 
covered judgment,  and  the  defendant  appealed  to  the  Land 
Court.  Upon  the  trial  in  the  Land  Court  the  plaintiff  made  out 
a  prima  fade  case.  The  record  has  the  following  entry :  "  On 
the  trial  the  plaintiff  gave  evidence  prima  fade  proving  his 
case.''  The  defendant  then  offered  to  prove  ^^  that  he  entered 
into  the  premises  under  an  agreement  with  the  plaintiff  that 
plaintiff  would  execute  to  him  a  lease  therefor  for  three  years, 
and  to  do  certain  repairs  thereon,  all  of  which  he  neglected 
and  refused  to  do,  and  thereupon  and  therefor  the  defendant 
repudiated  the  contract,  and  abandoned  the  premises  before 
the  15th  day  of  August  last,  and  gave  notice  thereof  to  plain- 
tiff; but  the  doing  of  the  repairs  was  not  a  condition  of  the 
leasing."  The  court  excluded  this  evidence ;  the  defendant 
excepted,  and  brings  the  case  here  by  appeal.  The  exclusion 
of  this  evidence  is  the  only  point  in  the  case. 

In  the  opinion  of  this  court,  the  evidence  was  properly  ^x* 
eluded.  The  defendant  offered  to  prove  that  he  entered  into 
the  premises  under  an  agreement  that  he  should  have  a  lease 
therefor  for  three  years.  What  does  the  proof  amount  to  ? 
Is  it  any  thing  more  than  a  parol  lease  for  three  years  ?  Un- 
der the  statute  of  frauds  what  is  the  effect  of  such  a  lease  ? 
It  is  to  create  a  tenancy  from  year  to  year.  In  this  case  then 
the  defendant,  under  his  own  proof,  as  offered,  would  be  lia- 
ble to  one  year's  rent,  unless  he  surrendered  the  premises  to 
plaintiff  and  they  were  accepted  by  him,  and  the  contract  be- 
tween them  put  an  end  to.    But  surely  the  defendant^  undei:^ 

6 — ^VOL.   XXV. 
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such  an  agreement,  can  not  enter  and  afterwards  abandon  the 
premises  at  will,  and  escape  liability  for  rent.  (Kerr  y. 
Clark,  19  Mo.  132.)  Let  tlie  judgment  be  affirmed ;  Judge 
Scott  concurring. 


Pbemon,  Defendant  in  Error,  v.  City  op  Carondelet,  Plain- 
tiff in  Error. 

1.  A  writ  of  error  will  be  ditnuBiod  for  the  reason  that  it  is  left  blank  as  to  the 
names  of  the  parties  to  the  suit. 

2.  No  amendment  of  such  writ  can  be  allowed  in  the  8u]>reme  Court. 

Error  to  St  Louis  Land  Court. 

Casselberri/f  for  plaintiff  in  error. 
Reber,  for  defendant  in  error. 

ScoTT,  Judge,  delirered  the  opinion  of  the  cerdrt. 

57iis  case  stands  on  a  ffiotiou  to  dismiss  the  the  writ  of 
eriw  for  t^^  reason  that  the  writ  does  not  show  in  what  cause 
it  is3\ie^  ani  no  parties,  plaintiflft  or  defendants,  are  named 
therein.  The  error  is  apparent,  and  the  pkdntiflF  in  error 
moved  to  aa»end  the  writ. 

AmendwieiJis  are  liberally  allowed  in  stffirmance  of  judg- 
ments, but  tUs  last  motion  by  an  amendment  would  pave 
the  way  for  a  reversal  of  a  judgment.  There  is  no  warrant 
for  this  at  common  law,  nor  by  any  of  our  statutes  on  the  sub- 
ject of  amendment.  Tidd  (p.  1094)  says :  "  Great  certainty 
was  formerly  required  in  making  the  writ  of  error  agree  with 
the  record,  for,  as  the  writ  was  the  sole  authority  by  which 
the  judges  were  empowered  to  act,  they  could  proceed  only 
on  that  record  which  the  writ  or  commission  authorized 
ibem  to  examine.  Nor  coujd  any  defects  therein  be  amended 
before  the  statute  of  5  Geo.  I.  c.  13,  because  by  the  former 
jstatutes  of  amendment  the  judges  were  only  enabled  to  amend 
in  affirmance  of  the  judgment."    In  looking  into  our  legisla- 
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tion  on  this  subject,  we  find  that  the  statute  of  Geo.  I.  was 
adopted  into  the  code  of  1825.  (R.  C.  1825,  p.  130, 131.) 
In  subsequent  revisions  this  act  has  been  omitted,  and  thus 
we  are  left  without  a  statute  on  the  subject.  Under  these 
circumstances  we  do  not  conceive  that  we  would  be  war- 
ranted in  allowing  the  amendment.  We  can  find  no  autho- 
rity for  such  an  act  either  by  the  common  law  or  by  statute. 
Writ  dismissed  ;  Judge  Ryland  concurring ;  Judge  Leonard 
absent. 


Charpiot,  Respondent,  v.  Sigerson,  Appellant.* 

1.  The  possession  that  will  be  deemed  such  a  part  perfoimance  of  a  parol  eon- 
tract  for  the  sale  of  hmd  as  will  take  the  case  out  of  the  statute  of  frauds  is 
an  actual  possession  taken  by  the  yendee  under  the  contract,  with  the  con- 
sent of  the  vendor,  and  with  a  view  to  the  performance  of  the  contract,  and 
not  the  constructiye  possession  which  the  law  imputes  to  the  owner  when 
there  is  no  actual  adverse  possession  in  a  stranger. 

2.  In  order  to  take  a  case  out  of  the  statute  of  frauds  on  the  ground  of  a  part 
performance  of  a  parol  contract  for  the  sale  of  land,  the  acts  relied  on  should 
be  definite  and  referable  exdusirely  to  the  contract,  and  the  contract  itself 
should  be  Aillj  established  in  all  its  essential  terms. 

Appeal  from  St.  Louis  Land  Court. 

This  was  an  action  to  enforce  specific  performance  of  a  con- 
tract of  sale  of  land.  Issues  were  framed  and  submitted  to 
a  jury,  and  the  following,  among  other  instructions,  was 
^ven  to  the  jury :  "  1.  Possession  of  the  land  in  question,  as 
mentioned  in  the  pleadings,  may  be  either  actual  or  construc- 
tive. Actual  possession  needs  no  explanation;  it  may  be 
seen  there  for  itself.  It  may  be  with  or  without  inclosures, 
buildings  or  cultivation.  Constructive  possession  is  difier- 
ent ;  as  where  a  man  has  title  to  land,  though  it  be  wild  and 
untenanted,  if  no  person  have  actual,  adverse  possession,  the 


*  Thb  cause  was  decided  at  the  October  term,  1856.  A  motion  for  a  re- 
hearing was  filed  and  continued  to  the  March  term,  1857.  The  motion  was 
orerruled. 
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law  imputes  the  possession  to  the  rightful  owner.  Also  where 
a  man  has  good  title  to  land  (no  other  person  being  in  adverse 
possession)  and  exercises  over  it  such  acts  of  ownership  as 
men  do  ordinarily  exercise  over  their  wild  and  untenanted 
lands,  the  law  regards  such  acts  of  ownership  as  good  evi- 
dence of  possession  on  the  part  of  the  claimant." 

The  jury  found  "  that  the  contract,  as  stated  in  the  petition, 
was  made  verbally  and  confirmed  in  writing ;  that  defendant 
had  notice  of  such  contract  before  the  making  of  the  deed 
from  James  Sigerson  [the  vendor]  to  John  Sigerson,  the  de- 
fendant ;  that  James  Sigerson  did  surrender  the  ground  in 
dispute  to  the  plaintiff,  and  the  plaintiff  did  take  and  keep 
possession  thereof  as  stated  in  the  petition."  The  court  ren- 
dered a  decree  for  plaintiff. 

W.  L.  Williams^  for  appellant. 

A.  J.  P.  GareschS  and  Primn^  for  respondent. 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

We  reverse  this  judgment  on  account  of  the  instruction  in 
reference  to  possession.  In  applying  the  equity  of  specific 
performance  to  real  estate,  there  is  a  modification  of  a  rule 
of  statute  law,  which  at  first  sight  appears  inconsistent  with 
it,  and  repugnant  to  the  maxim  that "  equity  follows  the  law." 
The  modification  to  which  we  refer  is  that  of  enforcing  parol 
contracts  relating  to  land  on  the  groimd  tliat  they  have  been 
already  performed  in  part.  The  wisdom  of  allowing  this 
deviation  from  the  written  law  has  been  much  doubted,  but 
the  doctrine  is  too  firmly  established  by  precedent,  wher- 
ever English  equity  law  prevails,  to  be  now  called  in  question. 
The  only  difficulty  is  in  determining  what  sliall  be  consi- 
dered part  performance.  At  one  time  the  payment  of  the 
purchase  money,  or  even  of  a  part  of  it,  was  considered  such ; 
but  that  doctrine,  after  being  the  subject  of  a  good  deal  of 
discussion,  has,  it  is  believed,  been  finally  ov^thrown. 

The  principle  of  part  performance  is  said  to  be  that,  if  one 
of  the  contracting  parties  induced  the  other  so  to  act  that  if 
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the  contract  be  abandoned  he  can  not  be  restored  to  his  for- 
mer position,  the  contract  mxist  be  considered  as  perfected  in 
equity,  and  a  refusal  to  complete  it  at  law  is  in  the  nature  of 
a  fraud.  Such  would  be  the  case  where,  upon  a  parol  agree- 
ment for  the  purchase  of  land,  the  vendee,  not  being  other- 
wise entitled  to  the  possession,  is  admitted  into  it  by  the 
seller  ;  for  if  in  such  case  the  contract  be  invalid,  he  is  made 
a  trespasser,  and  is  liable  to  answer  as  such  at  law ;  and  the 
equity  is  stronger,  if,  after  being  let  into  the  possession,  he  is 
allowed  to  lay  out  his  money  in  improvements  upon  the  land. 
In  order  however  to  render  the  change  of  possession  a  suffi- 
cient part  performance,  it  is  essential  that  it  should  have  been 
made  with  a  view  to  the  agreement  being  performed.  Hence, 
if  the  change  of  possession  was  independent  of  the  contract, 
or  was  obtained  wrongfully  by  the  vendee,  or  even  without 
the  consent  of  the  vendor,  it  is  not  a  part  performance. 

Supposing  the  parol  contract  to  have  been  established  by 
the  proof,  the  turning  point  in  that  case  was,  whether  there 
had  been  such  a  change  of  the  possession  as  would  take  the 
contract  out  of  the  statute  of  frauds ;  and  the  court  directed 
the  jury  that  this  possession,  such  as  would  be  sufficient  for 
this  purpose  (for  that  was  the  possession  about  which  the 
issue  was  made),  might  be  either  actual  or  constructive,  and 
that  constructive  possession  was  that  which  the  law  imputed 
to  the  owner,  when  there  was  no  actual  adverse  possession  in 
another.  This  is  an  obwous  error.  The  possession  that  will  ^ 
be  deemed  a  part  performance  of  a  parol  contract  is  an  actual 
possession,  taken  by  the  vendee  under  the  contract,  with  the 
consent  of  the  vendor,  and  with  a  view  to  the  performance  of 
the  agreement,  and  not  the  fictitious  possession  which  the  law 
imputes  to  the  legal  ownership  when  there  is  no  actual  ad- 
verse possession  in  a  stranger,  and  which  passes  from  one  to 
the  other  upon  every  transfer  of  the  legal  title.  Indeed  the 
only  definition  given  by  the  court  of  constructive  possession 
utterly  excludes  the  idea  that  the  plaintiff  had  such  a  posses- 
sion of  the  land  in  controversy ;  yet  the  instruction  may  have 
misled  the  jury,  and  as  it  relates  to  a  material  point  in  the 
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case,  we  can  not  treat  it  as  a  harmless,  although  incorrect, 
ruling  of  the  law. 

It  was  argued  before  us  that  there  was  not  suflScient  evi- 
dence of  the  contract  in  all  its  terms  to  submit  that  question 
to  the  jury.  The  judgment  being  reversed  for  the  error  in 
the  instructions,  there  will  be  a  new  trial  of  all  the  issues, 
and  we  therefore  refrain  from  expressing:  any  opinion  in  re- 
ference to  the  suflSciency  of  the  evidence^  out  will  take  occa- 
sion to  remark,  that,  in  order  to  take  a  case  out  of  the  statute 
of  frauds  on  the  ground  of  part  performance  of  a  parol  con- 
tract, the  acts  relied  upon  for  this  purpose  should  be  definite 
and  referable  exclusively  to  the  contract,  and  the  contract 
itself  should  be  fully  established  in  all  its  essential  terms.  It 
is  said  that  in  former  times  judges  felt  themselves  at  liberty 
to  depai't  from  this  reasonable  course  of  adjudication,  and 
granted  relief  notwithstanding  the  imcertainty  as  to  the 
terms  of  the  contract.  This  latitude  of  jurisdiction  however 
is  not  warranted  by  any  sound  principle,  and  has  been  ex- 
pressly renounced  in  more  recent  times.  The  judgment  is 
reversed,  and  the  cause  remanded. 


isr~m 

25  -^         Pfeiffer,  Plaintiff  in  Error  v.  Kingsland  et  al.^  Defeii- 

f^*  JJg  dants  in  Error. 

1.  An  agreement  guarantying  the  performance  of  a  contract  previously  entered 
into  with  another,  though  in  writing,  must  have  a  consideration  to  be  Talid 
and  binding. 

Error  to  St.  Louis  Cotirt  of  Common  Pleas. 

This  was  an  action  upon  the  following  guaranty,  bearing 
date  October  27, 1832 :  "  We  agree  to  guaranty  that  Mr.  M. 
Drummond  will  do  all  that  he  says  he  vrill  do  in  building  ma- 
chinery for  a  two  horse  grist-mill  for  Mr.  Pfeiffer.  [Signed] 
Kingsland  &  Cuddy.''  Drummond  had  agreed,  August  4, 
1852,  to  build  and  finish  for  Pfeiffer  the  machinery  for  a  two 
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horse  grist^nill.  The  plaintiff  failing  to  show  any  considera- 
tion for  said  guaranty  moving  between  himself  and  defen- 
dants, the  court  excluded  evidence  tending  to  show  a  breach 
of  the  original  contract  on  the  part  of  Drummond.  The  court 
instructed  the  jury  that  upon  the  evidence  the  plaintiff  could 
not  recover ;  whereupon  plaintiff  took  a  non-suit,  with  leave 
to  move  to  set  the  same  aside. 

Kribben^  for  plaintiff  in  error. 

I.  The  defendants  do  not  set  up  a  want  of  consideration  in 
their  answer,  but  defend  upon  the  main  merits  of  the  case. 
(See  generally  8  Johns.  29 ;  1  Parsons  on  Cent.  496  ;  2  Hall, 
474 ;  17  Johns.  113 ;  2  McLean,  108 ;  6  Bmgh.  118 ;  Ro- 
berts on  Frauds,  117 ;  2  Co.  Rep.  2  Atk.  660  ;  1  Chitty  PL 
71 ;  2  Bmgh.  464  ;  1  McLel.  &  You.  205.) 

Bxtdicock  and  GfibsoUy  for  defendants  in  error. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

A  sufficient  consideration,  or  recompense,  or  motive,  or  in- 
ducement, to  make  the  promise  upon  which  a  party  is  charged 
is  of  the  essence  of  a  contract  not  imder  seal  except  in  cases 
where  the  statute  law  has  introduced  a  different  rule.  A 
promise  by  a  party,  even  in  writing,  to  pay  a  debt  already  in- 
curred by  a  third  person  is  not  available  if  there  be  no  new 
consideration.  An  undertaking  to  answer  for  the  debt  of 
another,  though  in  writing,  is  void  if  no  consideration  move 
between  the  plaintiff  and  defendant,  either  of  forbearance  or 
otherwise.  A  guaranty  of  a  note,  like  any  other  promise, 
without  a  consideration,  is  void.  But  if  the  undertaking  is 
cotemporaneous  with  the  creation  of  the  original  debt,  the 
guaF^ntor  is  presumed  to  participate  in  the  original  conside- 
pation.  (I^eonard  v.  Vredenberg,  8  Johns.  29.)  It  is  en- 
tered of  record  ^^  that  it  is  agreed  that  Drummond  proved 
that  no  Qonsideration  p£^sed  between  plaintiff  and  defendants 
for  the  guaranty  sued  on."  The  guaranty  was  not  made 
until  the  time  of  performing  the  act  guarantied  was  about  to 
expire,  long  after  the  original  contract  had  been  made.  There 
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is  no  evidence  showing  that  after  the  date  of  the  guarantj 
the  plaintiff  paid  any  money  to  Drummond  on  the  faith  of  it ; 
had  such  been  the  fact  the  case  might  have  been  different^ 
It  appears  that  all  the  money  Drummond  recrived  was  paid 
to  him  before  the  date  of  the  guaranty.  If  any  money  was 
due  Drunmiond  he  had  a  remedy  in  his  power  for  any  breach 
of  contract  on  the  part  of  Drummond.  Judge  Ryland  concur- 
ring, the  judgment  will  be  affirmed ;  Judge  Leonard  absent. 


Kruse,  Appellant,  v.  EIruse,  Respondent. 

1.  The  compUinant  in  an  action  for  diyorce  must  be  a  resident  of  this  state, 
otherwise  the  petition  may  be  properly  dismissed. 

Appeal  from  St.  Louis  Circuit  Court. 

Tliis  was  an  action  for  a  divorce  brought  by  the  wife  against 
the  husband  for  wilful  desertion  and  absence  without  reason- 
able cause  for  two  years.  The  plaintiflF  proved,  as  appeared 
from  the  bill  of  exceptions,  "  that  she  was  married  to  the  de- 
fendant, in  the  county  of  St.  Louis,  on  the  15th  day  of  Octo- 
ber, 1852 ;  that,  after  living  together  a  few  months  in  said 
county,  the  defendant  left  the  plaintiff,  without  any  cause 
therefor  being  made  to  appear,  and  went  to  California,  and 
has  since  done  nothing  for  her  support  or  maintenance,  nor 
had  he  since  been  heard  from,  except  as  one  of  the  witnesses 
stated  he  had  heard  in  1855  that  he  had  returned  to  this  state, 
but  that  he  had  not  seen  him ;  that  on  being  thus  left  the 
plaintiff  took  up  her  residence  with  her  father,  who  has  since 
supported  her ;  that  after  having  thus  lived  with  her  father 
some  fifteen  or  sixteen  months,  she  with  her  father  removed 
to  Kentucky,  where  she  has  ever  since  resided  with  her 
father." 

Upon  the  foregoing  facts  the  court  dismissed  the  petition 
on  the  ground,  1st,  that  the  plaintiff  had  not  resided  in  the 
state  of  Missouri  for  one  whole  year  next  before  the  filing  of 
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her  petition  ;  2d,  that  she  had  ceased  to  reside  in  this  state 
before  the  alleged  desertion  had  existed  for  the  space  of  two 
years. 

Krum  Sf  Harding^  for  appellant. 

I.  The  appellant  did  not  lose  her  residence  in  this  state  by 
going  with  her  father  to  Kentucky.  No  intention  to  aban- 
don her  residence  can  be  inferred  from  the  CTidence.  (5 
Yerg.  203.) 

II.  Even  if  she  had  lost  her  residence  here,  the  fourth  sec- 
tion of  the  act  of  1845,  concerning  divorce  and  alimony,  (R. 
C.  1845,  p.  427,)  gave  her  the  right  to  sue,  because  the 
"  offence  complained  of  was  committed  within  this  state.'* 
Under  this  point  the  appellant  contends,.  1st,  that  desertion 
is  a  complete  act  at  the  instant  when  the  husband  or  wife 
first  leaves  the  deserted  party  with  the  intention  to  abandon 
and  not  return  to  him  or  her ;  2d,  that  the  period  of  two 
years,  named  in  the  statute,  is  not  fixed  as  determining  what 
desertion  is,  but  is  simply  a  prohibition  to  the  injured  party 
to  sue  until  the  desertion  has  continued  during  that  time ; 
3d,  that  the  manifest  reason  for  requiring  the  delay  is  to 
afford  the  guilty  party  a  locus  penitentue^  and  to  prevent  ac- 
tion by  the  injured  party  imtil  all  reasonable  probability  of 
condonation  has  passed;  4th,  in  this  particular  case  more 
than  three  years  had  elapsed  between  the  time  of  desertion 
and  the  time  of  the  filing  of  the  plaintifi^s  petition  ;  5th,  the 
statute  does  not  require  that  the  injured  party  should  reside 
here  during  the  term  of  two  years  referred  to,  in  order  to 
make  his  or  her  cause  of  action  complete ;  6th,  the  offence 
or  injury  was  committed  in  this  state,  if  at  all. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  petition  for  a  divorce  instituted  in  the  St.  Louis 
Circuit  Court  on  account  of  desertion  and  absence.  Although 
the  plaintiff"  may  have  been  married  in  this  state,  yet  that 
circumstance  of  itself  does  not  entitle  her  to  sue  in  our  courts 
for  a  divorce.    It  appears  from  the  evidence  in  the  cause  that 
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the  plaintiff  was  a  non-resident  of  this  state  when  she  insti- 
tuted this  suit,  and  that  she  continued  so  up  to  the  time  of 
the  trial  of  the  ckuse.  The  second  section  of  the  act  con- 
cerning divorce  and  alimony,  (R.  C.  1846,)  under  which  this 
proceeding  was  begun,  clearly  shows  that  the  plaintiff  must 
be  a  resident  of  this  state.  Judge  Ryland  concurring,  the 
judgment  will  be  affirmed ;  Judge  Leonard  absent. 


Beck,  by  Guabdian,  Defendant  in  Error,  v.  Metz  &  Wipe, 
Plaintiffs  in  Error. 

1.  A  will,  after  a  deyise  to  the  wife  of  the  testator  of  all  his  property,  contained 
the  following  clause :  "  In  every  other  respect  I  leave  it  entirely  to  the  will 
and  judgment  of  my  said  wife  Catherine,  how  and  in  what  manner  she 
thinks  proper  to  dispose  of  tlie  estate,  as  well  with  reference  to  our  child  or 
children  as  with  reference  to  the  said  Joseph  Frederick  Beck."  The  testator 
left  one  child  him  surviving.  Ileldf  such  child  was  named  in  said  will  within 
section  11  of  the  act  concerning  wills;  (R.  C.  1845,  p.  1080;)  that  conse* 
quently  the  testator  did  not  die  intestate  as  to  such  child. 

Error  to  St,  Louis  Land  Court. 

Kribben^  for  plaintiff  in  error. 

Whittehey^  for  defendant  in  error. 

I.  The  second  clause  of  the  will  gave  to  the  wife  the  abso- 
lute estate,  "  to  her  and  her  heirs  and  assigns  forever."  The 
fourth  clause  gave  her  the  same  estate,  for  it  gave  her  the 
absolute  power  over  the  estate.  A  devise  with  power  to  pass 
a  fee  passes  a  fee.  (Doe  d.  v.  Hendland,  8  Cow.  277.)  "  My 
estate  to  be  at  her  absolute  disposal"  passes  a  fee.  (Jack- 
son V.  Babcock,  12  Johns.  389.)  The  power  of  appointment 
did  not  limit  the  fee.  (3  Ed.  Ch.  R.  207.)  Without  the 
fourth  clause  naming  his  daughter,  the  will  would  have  been 
inoflScious  imder  the  statute  ;  but  as  he  has  named  her,  and 
still  gave  his  wife  the  estate,  the  will  is  valid,  and  the  wife 
took  all  the  estate.  (Guitar  v.  Gordon,  17  Mo.  408 ;  Tucker 
V,  Boston,  18  Pick.  167  ;  Terry  v.  Poster^  1  M^s?.  166 ;  WU-. 
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der  V.  Goss,  14  Mass.  357 ;  Wilson  v.  Tasket,  6  Mete.  600 ; 
Block  V.  Block,  3  Mo.  594.)  These  authorities  show  that  the 
statute  applies  only  to  unintentional  omissions  of  the  testator 
to  provide  for  his  children. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

Frederick  L.  Jesser  died  seized  of  certain  real  estate  in  St. 
Louis  city.  By  his  last  wiU  and  testament  he  devised  to  his 
wife  Catherine  his  estate,  using  the  following  language: 
"Second,  I  hereby  grant,  give,  and  bequeath  to  my  wife 
Catherine,  all  and  singular,  my  property  and  estate,  real,  per- 
sonal and  mixed,  including  all  I  possess  at  present,  and  what- 
soever I  may  become  possessed  of  or  acquire  hereafter :  to 
have  and  to  hold  the  same  unto  her,  my  said  wife  Catherine, 
and  to  her  heirs,  administrators  and  assigns,  forever,  free  from 
all  claims  and  to  the  exclusion  of  all  persons  whatsoever." 
The  fourth  clause  of  said  will  is  as  follows :  "  In  every  other 
respect  I  leave  it  entirely  to  the  will  and  judgment  of  my 
said  wife  Catherine  how  and  in  what  manner  she  thinks  pro- 
per to  dispose  of  the  estate,  as  well  with  reference  to  our  own 
child  or  children  as  with  reference  to  the  said  Joseph  Fred- 
erick Beck.''  His  wife  Catherine  was  left  sole  executrix  of 
the  will.  Louisa  P.  Metz,  the  wife  of  Frederick  Metz,  was 
tlie  sole  child  of  Jesser  by  his  wife  Catlierine.  Catherine 
Jesser  died  intestate,  leaving  as  her  heirs  the  plaintifif  Joseph 
Frederick  Beck,  her  son  by  a  former  husband,  and  the  said 
Louisa  P.  Metz,  her  daughter  by  said  Jesser. 

The  question  here  arises  alone  upon  the  construction  of 
these  two  clauses  in  the  will.  There  can  be  no  doubt  that  with- 
out the  fourth  clause  Jesser  would  be  considered  as  having 
died  intestate  as  to  his  daughter.  But  the  eflFect  of  this  fourth 
clause  is  the  point  before  us.  In  Bradley  et  al.  v.  Bradley  et 
al.,  decided  at  JeflTerson  city,  24  Mo.  371,  the  doctrine  about 
the  failure  to  mention  or  provide  for  children  in  the  testa- 
tor's will  was  before  this  court.  There  the  testator  said  no- 
thing by  his  will  from  which  this  court  could  infer  that  he 
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had  a  child.  We  think  here  the  fourth  clause  mentions  his 
child  in  suflScient  manner  to  take  this  will  without  the  11th 
section  of  our  statute  of  wills.  (R.  C.  1846.)  The  testator 
expressly  mentions  his  child — ^'  as  well  with  reference  to  our 
child.'*  They  had  but  one,  the  daughter.  The  wife  had  one 
by  a  former  husband ;  even  he  is  named.  Now  this  men- 
tioning his  child  and  the  giving  the  power  to  his  wife  to  pro- 
vide for  this  child  by  disposing  of  the  estate  according  to  her 
own  judgment,  must  be  considered  within  the  spirit  of  our 
statute,  as  a  naming  or  providuig  for  his  child.  He  can  not 
be  said  to  have  omitted  to  mention  his  child.  True  he  did 
not  name  her  by  her  name,  but  she  is  sufficiently  designated, 
they  having  but  a  daughter.  He  says^  "  our  child.'^*  Here  she 
was  before  him — ^fully  in  his  mind — called  "  our  child."  He 
knew  the  mother  would  do  her  part  by  her,  and  to  the  judg- 
ment of  the  mother  he  willingly  trusted.  We  refer  to  the 
opinion  in  Bradley  v.  Bradley,  just  cited,  and  consider  it  not 
necessary  to  again  cite  the  authorities  therein  commented  on. 
Here  we  see  the  testator  had  a  child — the  will  shows  this ; 
and  whenever  the  child  is  designated,  or  so  pointed  out  by 
the  will  that  the  court  can  see  the  testator  had  the  matter 
fully  before  his  mind,  we  are  inclined  to  think  it  will  answer. 
This  being  the  only  point,  and  the  court  below  having  consi- 
dered properly  that  the  will  passed  the  property  in  fee  to  the 
wife,  we  must  aflSrm  the  judgment ;  Judge  Scott  concurring ; 
Judge  Leonard  absent. 


Connor,  Appellant,  v<  Eddy  et  al.,  Respondents. 

1.  Where  a  purchaser  of  land  accepts  from  his  vendor  a  conveyance  with  fbll 
warranty  of  title,  there  being  no  fraud  in  the  sale,  and  the  possession  of  the 
purchaser  remaining  undisturbed,  he  can  not  be  relieved  against  the  pay- 
ment of  the  purchase  money  on  the  mere  ground  of  a  defect  of  title. 

2.  Where  a  purchaser  of  land  executes  a  deed  of  trust,  with  warranty  of  title, 
to  secure  to  the  vendor  the  payment  of  tlie  purchase  money,  he  is  not  estop- 
ped by  his  warranty  to  avail  himself  of  any  relief  to  which  he  would  other- 
wise be  entitled  by  virtue  of  the  vendor's  covenants  to  himself. 
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Appeal  from  St,  Louis  Land  Court. 

The  petition  in  this  cause  sets  forth  substantially  that  plain- 
tiflF  Connor  became  the  purchaser,  at  a  sale  by  Joseph  A. 
Eddy  and  Jabish  B.  Eddy,  of  certain  lots  in  a  subdivision  of 
a  tract  known  as  the  Sarpy  arpent ;  that  the  said  Eddys  con- 
veyed the  same  to  plaintiflF  by  d^ed  with  general  warranty  ; 
that  by  deed  of  the  same  date  plaintiff  conveyed  said  lots  to 
Messrs.  Belt  &  Priest  (also  made  defendants  herein)  in  trust 
to  secure  the  purchase  money  unpaid,  for  which  he  had  ex- 
ecuted and  delivered  three  several  promissory  notes ;  that  in 
their  handbills  and  publications  of  sale,  and  also  at  the  time 
of  sale,  the  title  of  the  Eddys  was  declared  to  be  undoubted 
and  perfect;  that  he,  plaintiflF,  purchased  relying, upon  said 
representations ;  that  \r\  these  representations  gross  fraud  was 
practiced  upon  plaintifif  inasmuch  as  the  title  of  said  Eddys  is 
neither  imdoubted  nor  perfect ;  that  said  Eddys  have  not  a 
perfect  title  to  more  than  one-seventh  of  said  land ;  that  the 
remaining  six-sevenths  are  claimed  by  one  Gustavus  W. 
Dreyer ;  that  said  Dreyer  has  instituted  in  this  court  proceed- 
ings to  enforce  his  rights ;  the  writ  issued  in  said  proceedings 
was  served  on  Jabish  E.  Eddy,  September  23, 1854,  two  days 
before  the  day  of  sale  at  which  plaintiffs  purchased ;  that  said 
writ  was  served  on  Joseph  A.  Eddy,  September,  1854,  two 
days  after  said  day  of  sale,  and  before  the  execution  of  their 
deed  of  conveyance  to  plaintiff;  that  defendants  studiously 
concealed  the  knowledge  of  these  facts  from  plaintiff,  that 
thereby  he  might  be  induced  to  complete  his  purchase ;  that 
by  reason  of  the  notoriety  now  given  to  the  proceedings  of  the 
said  Dreyer  no  confidence  is  held  in  the  title  of  said  Eddys ; 
that  he  can  not  therefore  sell  or  dispose  of  it,  and  consequent- 
ly that  it  is  utterly  valueless  to  him,  as  it  would  not  be  pru- 
dent that  he  should  build  or  improve  upon  it ;  that  he  has 
demanded  a  rescission  of  the  contracts,  but  defendants  will 
not  consent ;  he  "  therefore  prays  for  relief,  that,  having  no 
adequate  remedy  at  law,  the  contract  be  rescinded ;  that  de- 
fendants surrender  to  him  their  notes  by  him  given  to  them, 
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and  refund  to  him  the  amount  of  his  purchase  money,  $125, 
and  interest  and  costs.'^ 

The  court  made  the  following  finding  of  the  facts  :  "  That 
there  had  existed  difficulties  in  the  title  of  the  Sarpy  arpent ; 
that  the  defendants,  Eddys,  as  owners  of  the  property,  on  the 
25th  of  September,  1854,  sold  a  nimiber  of  lots  in  the  Sarpy 
arpent,  at  which  sale  plaintiff  purchased  the  lots  as  described 
in  the  petition ;  pursuant  to  the  terms  of  the  sale  plaintiff 
paid  one-fourth  of  the  purchase  money  down,  and  for  the  bal- 
ance gave  his  three  notes,  all  bearing  interest  from  date,  and 
payable  respectively  at  one,  two  and  three  years ;  that  plain- 
tiff accepted  a  deed  with  full  warranties  from  the  defendants, 
Eddys,  and  their  wives ;  and  he  and  his  wife  executed  a  deed 
of  trust  to  defendants,  Belt  &  Priest,  to  secure  the  notes  for 
the  balance  of  the  purchase  money,  with  full  covenants  of 
warranty  ;  that  though  these  deeds  were  executed  afterwards, 
they  both  bear  date  of  the  sale,  viz.,  September  25th,  1854, 
and  were  delivered  October  4, 1854.  The  court  doth  further 
find  that  there  had  been  difficulties  about  the  title  of  the  Eddys 
to  the  land  in  question;  that  in  their  advertisements  and 
placards  Belt  &  Priest,  the  auctioneers,  (defendants,)  by  the 
authority  of  the  Eddys,  published  the  title  of  the  latter  to  be 
perfect  and  undoubted;  and  furthermore,  that  at  the  sale 
Belt  (defendant)  published  that  all  the  difficulties  about  the 
title  were  now  at  rest,  having  been  carried  to  the  Supreme 
Court  and  adjudicated  in  favor  of  the  Eddys.  And  the  court 
doth  further  find  that  before  the  sale  suit  was  brought  in  this 
court  by  Dreyer  against  the  Eddys ;  that  service  was  had  in  said 
suit  on  Jabish  P.  Eddy  two  days  before,  and  on  Joseph  A. 
Eddy  two  days  after  the  day  of  sale ;  that  no  knowledge  of  this 
suit  was  ever  given  by  defendants  to  plaintiff;  that  this  suit  of 
Dreyer  v.  Eddy  et  al.  was  before  the  filing  of  the  amended  peti- 
tion in  this  cause  dismissed,  plaintiff  Dreyer  taking  a  voluntar 
ry  non-suit.  And  the  court  doth  further  fmd  that  the  notoriety 
of  the  suit  by  Dreyer  and  his  claim  to  the  title  to  a  portion  of 
the  land  has  impaired  the  value  of  the  property  in  dispute  by 
inspiring  a  general  distrust  of  the  title ;  that  by  general  repu- 


Digitized  by 


Google 


MAECH  TERM,  1857.  75 

Connor  r.  Eddy.  * 

tation  there  were  doubts  as  to  the  title  of  said  Eddys  to  said 
land  at  the  time  of  the  sale  arising  out  of  said  suit  by  said 
Dreyer.  No  evidence  as  to  the  validity  of  said  title  was 
offered  by  either  party.  The  court  further  finds  that  the  de- 
fendants were  not  guilty  of  any  fraud  in  the  premises.  Upon 
the  foregoing  facts,  that  the  defendants  are  entitled  to  reco- 
ver ;  judgment  accordingly." 

A.  J.  P.  GareschSy  for  appellant. 

I.  Plaintiff  has  no  adequate  remedy  at  law.  The  assertions 
that  defendants  had  ^^  a  perfect  and  undoubted  title,"  and  that 
"  the  difficulties  had  been  settled  by  having  been  carried  to 
the  Supreme  Court  and  there  adjudicated  in  favor  of  the 
owners,"  are  imtruthful  assertions.  The  concealment  of  the 
fact  of  the  institution  of  suit  by  Dreyer  constituted  a  fraud 
upon  the  plaintiff.    He  is  entitled  to  a  rescission  of  the  sale. 

Krum  Sf  Hcbrding^  for  respondents. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  case  stands  for  revision  here  on  the  finding  alone.  No 
failure  of  title  in  the  vendors  is  shown  by  the  finding,  and  it 
is  exprQ3sly  stated  that  there  was  no  fraud  in  the  defendants 
in  making  the  sale.  Where  is  the  groimd  then  for  a  rescis- 
sion of  the  contract,  or  for  an  injimction  to  restrain  the  col- 
lection of  the  purchase  money  ?  The  facts  as  found  do  not 
bring  the  case  within  the  influence  of  the  act  to  regulate  in- 
junctions in  certain  cases.  (R.  C.  1845,  p.  682.)  It  must 
stand  then  on  the  general  principle  that  a  purchaser  of  land, 
who  has  taken  a  conveyance  with  covenants  for  title  and  is  in 
undisturbed  possession,  will  not  be  relieved  against  the  pay- 
ment of  the  purchase  money  on  the  mere  ground  of  defect  of 
title,  thete  being  no  fraud  in  the  sale  nor  any  eviction.  (Ab- 
bot V.  AUen,  2  Johns.  Ch.  519.)  Nor  is  there  any  allegation 
of  the  insolvency  of  the  vendors  or  of  any  equitable  circum- 
stance, which,  according  to  the  case  of  Jones  v.  Stanton,  11 
Mo.  483,  might  induce  a  departure  from  the  general  prin- 
ciple. 

The  plaintiff,  having  given  a  deed  of  trust  on  the  lot  with 
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covenants  for  title  to  secure  the  purchase  money  to  the  ven- 
dors, is  not  estopped  by  his  covenants  from  availing  himself  of 
any  relief  to  which  he  would  otherwise  be  entitled  by  virtue  of 
the  vendor's  covenants  to  himself.  This  is  the  law  with  re- 
gard to  mortgages  with  warranty  of  title  given  to  secure  the 
purchase  money  of  the  land  mortgaged,  and  it  is  as  applica- 
ble, if  not  more  so,  to  deeds  of  trust  for  the  same  purpose. 
Tlie  law  of  estoppel  has  ilo  application  in  such  cases.  (Rawle 
on  Cov.  348.)  Judge  Ryland  concurrring,  the  judgment  will 
be  affirmed ;  Judge  Leonard  absent. 


^44»1  Steamboat  Virginia,  Respondent,  v.  Kraft  et  al.,  Appellants. 

1.  The  custom  or  usage  authorizing  those  engaged  in  the  transportation  of 
merchandise  to  advance  to  forwarding  agents  the  existing  charges  thereon, 
and  to  hold  the  consignees  and  owners  liable  therefor,  does  not  extend  to  or 
cover  advances  made  on  demands  upon  the  consignees  or  owners  whoUj 
foreign  to,  and  disconnected  with,  any  cost  or  charge  for  transportation. 

Appeal  from  Si.  Louis  Law  Commissioner's  Court. 

One  Whiting,  acting  as  a  forwarding  merchant  in  New  Or- 
leans, shipped  for  St.  Louis,  per  the  steamboat  Virginia,  five 
cases  of  scythes.  When  said  goods  were  received  on  board 
of  said  steamboat,  the  said  Whiting  demanded  and  the  clerk 
of  said  steamboat  paid  to  said  Whiting  the  sum  of  $153  42. 
Said  sum  was  entered  as  "  charges"  in  the  bill  of  lading.  Of 
said  sum  of  $153  42,  a  portion— $147  92 — formed  no  part  of 
the  charges  paid  by  or  due  Whiting  on  account  of  the  said 
merchandise  shipped  on  the  Virginia ;  it  was  a  charge  made 
by  Whiting  on  account  of  former  advances,  travelling  expen- 
ses, lawyer's  charges  for  collecting,  Ac.  The  merchandise 
shipped  by  said  Whiting  as  forwarding  agent  was  delivered 
to  E.  P.  Kraft  &  Co.,  the  owners  thereof,  at  St.  Louis,  who 
refused  to  pay  to  said  steamboat  the  said  item  of  $147  92, 
alleging  that  they  were  not  liable  therefor,  but  admitting  their 
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liabflity  to  the  extent  of  the  remaining  advances.  This  suit 
was  brought  in  behalf  of  said  steamboat  to  recoTer  said  sum 
of  «153  42. 

The  cotirt,  at  the  instance  of  the  plaintiff,  gave  the  follow- 
ing instructions :  "  1.  The  custom  or  usage  of  a  particular 
trade  fixes  the  liability  of  parties,  unless  there  is  an  agree- 
ment to  waive  the  ordinary  custom  or  usage  of  the  trade  in 
which  the  contract  is  made.  2.  If  the  jury  believe  from  the 
evidence  that  it  is  customary  for  boats  running  between  New 
Orleans  and  St.  Louis  to  receive  goods  in  New  Orleans  and 
pay  charges  thereon  without  knowing  the  consideration  for 
these  charges,  and  that  the  plaintiff  in  this  case  received  the 
defendants'  goods  in  New  Orleans  and  paid  to  the  defendants' 
agent  there  the  sum  of  $158  42  as  charges  on  the  same,  with- 
out knowing  what  those  charges  were  for,  then  they  are  enti- 
tled to  recover  the  amount  paid,  although  the  jury  may  believe 
that  the  whole  amount  of  said  charges  were  not  properly 
chargeable  on  that  particular  lot  of  goods  for  previous  freight, 
or  the  ordinary  charges  incurred  in  the  transportation  of  the 
same.  3.  The  acts  of  the  defendants'  agent  in  New  Orleans 
are  binding  upon  them,  and  they  are  liable  for  money  re- 
ceived by  him  for  and  on  their  accoimt,  notwithstanding  the 
same  may  have  been  improperly  charged  by  the  said  agent, 
unless  the  plaintiff  knew  the  charges  were  improper,  and  the 
burden  of  proving  that  fact  lies  on  the  defendants.  4.  The 
defendants  had  their  choice  to  receive  or  to  refuse  to  receive 
the  goods  on  their  arrival  here ;  but  by  receiving  the  goods 
without  any  objection  to  the  charges  on  the  same,  they  ad- 
mitted their  liability,  and  are  now  bound  to  pay  the  full 
amount  of  said  charges,  whether  the  same  were  properly 
charged  or  not  by  their  agent  in  New  Orleans,  unless  the  jury 
find  from  the  evidence  that  the  plaintiffs  knew  before  they  paid 
said  charges  that  they  were  improper,  andw^re  not  the  ordi- 
nary and  usual  charges  incurred  in  the  trtmsportation  of  the 
goods  in  question.  5.  If  the  jury  believe  that  Abijah  Whit- 
ing was  the  shipping  agent  of  the  defendants  in  New  Orleans^ 

6 — ^VOL.   XXV. 
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and  that  acting  in  that  capacity  for  the  defendants  he  pro- 
cured the  said  plaintiff  to  pay  the  sum  of  ^153  42  as  charges 
on  the  goods  of  the  said  defendants,  and  that  the  said  defen- 
dants received  the  goods  knowing  that  said  charge  had  been 
paid  by  the  plaintiff,  then  they  are  liable  therefor,  and  the 
jury  will  find  for  the  plaintiflf." 

The  court  refused  to  give  the  following  instructions  asked 
by  defendants :  "  1.  The  jury  are  instructed  that  the  plaintiff 
is  entitled  to  recover  in  this  action  of  defendants  only  such 
sums  as  they  find  were  paid  out  on  account  of  freight  and 
charges  on  the  said  five  cases  of  scythes  named  in  the  bill  of 
lading.  2.  If  the  jury  believe  that  the  sum  of  $147  92,  or 
any  other  sum  paid  by  plaintiff*  to  Whiting,  was  collected  by 
said  Whiting  on  account  of  other  transactions  than  those  con- 
nected with  the  shipment  and  charges  on  said  scythes,  then 
they  will  not  find  for  plaintiff*  for  such  amoimt." 

The  jury  returned  a  verdict  for  plaintiff  for  the  whole 
amount  sued  for. 

Biddlecomey  for  appellant. 

I.  Whiting  was  in  no  s^ise  the  agent  of  the  defendants 
either  by  delegated  power  or  from  authority  incidental  to  the 
particular  business  or  employment  in  which  he  was  employed. 
He  was  only  a  forwarding  merchant,  and  had  no  right  to  col- 
lect of  the  carrier  of  the  goods  any  other  moneys  than  such 
as  he  had  paid  out  upon,  and  might  properly  charge  for  his 
services  in  ccmnection  with  the  particular  goods  forwarded. 
The  payment  by  the  officers  of  the  plaintiff*  to  Whiting  was 
vcduntary,  and  without  authority  and  without  consideration 
to  the  defendants,  except  as  to  the  sums  advanced,  and  for- 
warding charges  upon  the  goods  consigned.  The  receiving 
of  the  goods  by  the  defendants  did  not  subject  them  to  the 
payment  of  any  other  sums  than  such  as  were  incident  to  the 
transportaticm  of  the  goods.  The  lien  of  the  carrier  on  goods 
does  not  extend  beyond  his  own  freight  and  that  which  he 
has  advanced  for  former  charges  and  costs  of  transportation 
on  the  same.    He  may  be  subrogated  to  the  rights  of  the  for- 
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warding  merchant  or  shipper  in  the  lien  which  he  had,  but 
can  obtain  no  rights  against  the  goods  beyond  that.  The 
custom  attempted  to  be  shown  creates  no  liability  against 
defendant. 

A.  M.  Gardner  J  for  respondent. 

I.  The  money  was  paid  innocently  by  plaintiff  to  defen- 
dants' agent,  and  if  he  had  no  right  to  receive  the  same,  de- 
fendants and  not  plaintiff  should  suffer  the  loss.  (Story  on 
Agency,  §  442, 461.)  As  agent,  consignor  or  forwarding  mer- 
chant for  defendants,  Whiting  was  authorized  to  make  the 
contract  contained  in  the  bill  of  lading,  and  by  which  defen- 
dants are  now  boimd.  (Edwards  on  Bail.  499.)  The  plain- 
tiff followed  the  custom  of  the  trade  in  paying  the  charges 
specified  in  the  bill  of  lading  without  inquiring  as  to  the  con- 
sideration therefor.  (Ruggles  v.  Washington  Co.  8  Mo.  348 ; 
Edwards  on  Bailment,  510.)  The  charges  were  paid  to  the 
forwarding  merchant  having  the  goods  in  possession,  for  the 
purpose  of  making  freight  for  the  vessel,  according  to  the 
usage  of  the  trade,  and  should  be  refunded.  (Flanders  on 
Maritime  Law,  180.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

In  the  case  of  White  v.  Vann,  6  Humph.  78,  the  court 
said  it  was  "  proved  by  several  enlightened  merchants  and 
well-informed  owners  of  steamboats,  that  it  is  the  long  and 
well  established  custom  and  usage  of  trade,  not  only  on  the 
Tennessee  river,  but  throughout  the  United  States,  for  freigh- 
ters of  goods  to  advance  to  the  forwarding  agents  the  existing 
charges  upon  them,  which  the  consignees  and  owners  are  lia- 
ble to  refund ;  that  this  usage  is  indispensable  to  the  success- 
fal  prosecution  of  commercial  operations,  and  of  great  and 
mutual  advantage  to  all  parties."  We  have  copied  the  above 
extract  as  showing  the  usage,  because  upon  examination  we 
have  not  been  enabled  to  find  much,  if  any  thing,  in  relation 
to  it.  The  advantages  resulting  from  this  usage  are  so  ob- 
vious that  it  must  commend  itself  to  every  one;  and  we 
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should  regret  to  see  it  a  stranger  to  our  courts.  But  adyan- 
tageous  as  this  usage  is  shown  to  be,  we  do  not  know,  nor 
can  we  conceive  any  thing  that  would  more  eflFectually  render 
it  odious  than  such  an  extension  of  it  as  would  make  it  cover 
advances  for  claims  or  demands  on  the  owner  or  consignees 
wholly  foreign  to  and  disconnected  with  any  cost  or  charge 
for  transportation.  If  this  were  tolerated,  not  only  the  for- 
warding agent,  but  every  one  who  would  collude  with  him, 
might  obtain  payment  of  demands,  whose  justice  the  owners 
or  consignees  refused  to  recognize.  It  would  be  the  intro- 
duction of  a  novel  mode  for  the  collection  of  debts  where 
payment  had  been  denied  on  the  ground  of  their  invalidity, 
and  a  means  of  compelling  the  owner  to  submit  to  unjust  ex- 
actions or  to  refuse  him  his  goods. 

As  the  debt  paid  by  the  plaintiflF  through  her  agent  was  in 
nowise  incurred  by,  nor  in  any  way  connected  with,  the  trans- 
portation of  the  merchandise,  she  could  not  by  such  voluntary 
payment,  unsupported  by  any  usage,  make  herself  a  creditor  of 
the  defendant.  Nor  can  the  officers  of  the  plaintiff,  by  any 
custom  or  usage,  protect  her  from  the  consequences  of  their 
neglect  in  not  ascertaining  whether  their  advances  were  the 
costs  of  transportation.  Would  they  advance  any  amount, 
however  enormous,  and  expect  to  save  her  from  loss  by  a  usage 
which  did  not  require  them  to  ascertain  the  validity  of  the 
charges  ?  A  custom  to  encourage  negligence  at  the  expense  of 
others  would  scarcely  be  tolerated  by  the  law.  Being  familiar 
in  the  business  of  transporting  merchandise,  if  the  items  of  the 
charges  were  produced  and  examined,  the  agent  could  see  at 
once  whether  they  were  usual  and  proper. 

The  principle  that,  where  one  of  two  innocent  persons  miist 
suffer  by  the  act  of  a  third,  he  should  bear  the  loss  who  has 
placed  it  in  the  power  of  the  third  person  to  do  the  injury, 
has  no  application  here.  The  plaintiff  is  not  an  innocent 
party.  Her  agents  were  guilty  of  gross  negligence  in  not  in- 
forming themselves  of  the  nature  of  the  charges  for  which 
they  made  an  advance.  There  is  no  pretence  in  the  circimi- 
stances  of  the  case  to  warrant  the  instruction  to  the  effect  that 
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the  defendants,  by  receiving  the  goods,  acknowledged  the 
justice  of  the  charges,  and  were  liable  to  pay  them,  unless  the 
plaintiflF,  when  she  advanced  them  through  her  agent,  knew 
that  they  were  not  the  ordinary  and  usual  charges  incurred 
in  the  transportation  and  shipment  of  goods. 

As  the  charge  was  illegal  and  unjust ;  as  there  was  no  evi- 
dence that  the  defendants  were  aware  of  its  nature  when  they 
received  the  goods ;  as  they  objected  to  it  so  soon  as  it  was 
known ;  and  as  they  could  not  contemplate  that  an  improper 
charge  would  be  made  against  them,  there  is  no  foundation 
for  the  presumption  that  they  acquiesced  in  or  acknowledged 
the  justice  of  the  plaintiff's  demand.  The  defendants,  upon 
tendering  the  legal  advances,  would  have  been  entitled  to  the 
possession  of  their  goods,  and  might  by  an  action  have  com- 
pelled their  delivery.  As  they  have  them  lawfully  without 
suit,  there  is  no  reason  why  they  should  be  placed  in  a  worse 
situation  than  if  they  had  obtained  them  by  suit.  The  other 
judges  concurring,  the  judgment  will  be  reversed,  and  the 
cause  remanded. 


Wesson  et  a/.,  Respondents,  v.  Horner  et  al.^  Appellants. 

1.  To  constitute  an  enforceable  contract  it  must  be  founded  on  a  raluable  con- 
sideration, and  be  certain  and  definite  in  its  terms. 

Appeal  from  St.  Louis  Court  of  Common  Pleas. 

This  was  a  suit  by  attachment  founded  on  a  promissory 
note.  The  answer  admitted  the  execution  of  the  note,  but 
alleged  by  way  of  defence,  in  substance,  that  the  plaintiffs  and 
defendants,  and  divers  other  creditors  of  defendants,  consulted 
together  in  relation  to  the  indebtedness  of  the  defendants  to 
the  plaintiffs  and  the  other  creditors ;  that  it  was  understood 
and  agreed  between  the  defendants  and  those  other  creditors 
that  they  would  forbear  and  give  time  to  defendants  to  pay 
the  several  debts  owing  to  them,  and  would  sell  them  goods 
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to  enable  them  to  prosecute  their  trade  and  business  as  mer- 
chants, provided  the  plaintiffs  would  not  annoy,  harass  and 
disturb  them,  or  in  any  way  prevent  them  from  so  doing ; 
that  the  plaintifis  agreed  that  if  said  creditors  would  sell 
goods  to  defendants,  they  would  not  sue,  attach,  or  in  any 
other  way  detain  or  harass  them  in  prosecuting  their  busi- 
ness as  merchants ;  that  divers  of  these  other  creditors  did 
sell  defendants  goods  on  credit  to  the  amount  $8000,  the  sales 
being  based  on  said  agreement,  and  with  the  understanding 
that  the  plaintiffs  would  not  sue,  or  in  any  way  harass  the 
defendants ;  that  this  suit  was  in  violation  of  the  agreement. 
Defendants  pray  that  proceedings  may  be  restrained  until  a 
reasonable  time  has  elapsed  to  enable  them  to  dispose  of  said 
goods. 

A  motion  was  made  and  sustained  for  judgment  as  for 
want  of  an  answer. 

Hudson  Sf  Thomas^  for  appellants. 

N.  Holmes^  for  respondents. 

I.  No  agreement  is  stated  in  the  answer  with  such  certainty 
as  to  be  capable  of  being  interpreted  and  enforced  against  the 
plaintiffs.  It  does  not  definitely  appear  between  what  parties 
the  several  supposed  agreements  were  made,  nor  on  what 
considerations,  nor  from  and  to  whom  moving,  nor  when  to 
be  performed.  So  far  as  the  plaintifls  are  concerned  the 
agreement  stated  is  nudum  pactum^  and  void  for  want  of  any 
valuable  consideration.  A  moral  consideration  is  not  suffi- 
cient. Forbearance  to  sue  for  a  reasonable  time  may  be  a 
valuable  consideration  for  a  promise,  but  here  defendants  do 
not  promise  any  thing  whatever  for  the  benefit  of  the  plain- 
tiffs, nor  is  the  agreement  to  forbear,  here  stated,  for  any 
particular  time,  nor  for  a  reasonable  time,  but  is  wholly  inde- 
finite. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

The  agreement  set  up  in  the  defendants'  answer  amoimts 
to  no  defence  to  the  plaintiffs'  action.    There  is  not  the 


Digitized  by 


Google 


MARCH  TERM,  1857.  88 

Meyer  v.  Witter. 

slightest  eonsideration  set  forth  or  mentioned  moving  to 
plaintifis  for  any  such  promise  or  agreement ;  it  is  a  mere 
nudum  pactum.  The  agreement  is  uncertain  and  entirely  too 
indefinite  even  if  there  was  a  consideration  to  support  it. 
The  defendants  do  not  promise  to  do  any  thing  for  the  plain- 
tifis' benefit.  It  seems  to  us  to  be  a  mere  sliam  answer. 
There  is  no  defence  to  plaintiff'  action  set  forth  in  the  an- 
swer. The  promise,  if  any  was  made,  seems  by  the  manner 
of  stating  it  to  have  been  made,  not  to  defendants,  but  to  the 
other  creditors  of  the  defendants.  Tliere  is  nothing  in  this 
case.  The  judgment  must  be  affirmed;  the  other  judges 
concurring. 


Meyer,  Respondent,  v.  Witter,  Appellant. 

1.  To  make  the  contents  of  a  document— a  periodical  publication— in  a  foreign 
*  language  evidence,  it  must  be  translated,  and  be  brought  home  to  the  party 
against  whom  it  is  sought  to  be  used. 

Appeal  from  St.  Louis  Court  of  Common  Pleas. 

S.  A.  HolfneSj  for  appellant. 

I.  Under  the  issues  and  the  instructions  of  the  court  be- 
low, the  allowance  of  the  defendant's  offset  depended  upon 
the  proof  of  the  fact  of  partnership  between  the  plaintiff'  and 
Bibliographic  Institute  of  Hildburghausen,  and  it  was  there- 
fore error  in  the  court  to  exclude  any  evidence  tending  to 
prove  that  fact.  The  identity  of  the  publication  was  estab- 
lished by  the  testimony  of  Schuster,  and  there  being  evidence 
offered  by  the  defendant  tending  to  show  that  Meyer  was  one 
of  the  publishers,  the  translation  from  the  prospectus  ought 
to  have  gone  to  the  jury  for  what  it  was  worth.  They  were 
the  proper  judges  as  to  whether  Meyer  was  the  publisher 
or  not. 

n.  The  point  taken  by  the  respondent,  that  the  publication 
called  the  "  Leuchtkugeln"  was  in  the  German  language,  is 
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not  well  taken.  The  defendant  did  not  ofifer  the  contents  but 
the  thing  in  evidence. 

in.  That  part  of  the  contents  of  this  book,  consisting  of 
the  prospectus,  which  was  oflFered  in  evidence  by  the  defen- 
dant, was  properly  translated  and  the  translation  proven. 
Where  a  party  ofiFers  a  book  in  evidence,  he  is  not  obliged  to 
read  the  whole  of  it.  The  plaintiff  might  have  called  for  a 
translation  of  the  remainder  had  he  himself  desired  to  read 
it  in  evidence. 

IV.  It  is  objected  that  there  is  no  evidence  that  the 
"  Leuchtkugeln"  offered  by  the  defendant  ever  came  from 
Meyer.  There  was  evidence  tending  to  show  tliat  Meyer  was 
the  publisher  of  this  work,  and  that  Witter  was  his  agent 
and  factor  for  the  sale  of  it ;  that  consignments  of  the  work, 
with  prospectus,  had  been  made  to  him.  Under  these  cir- 
cumstances, it  would  seem  to  be  enough  that  the  defendant 
produced  from  his  possession  a  copy  of  the  work  and  identi- 
fied it  as  genuine.  t 

Hilly  Grover  Sf  Hilly  for  respondent. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  Meyer  to  recover  of  defen- 
dant Witter  the  sum  of  seven  himdred  and  sixty-four  dollars 
and  thirty-two  cents,  alleged  to  be  due  from  Witter  to  plain- 
tiff, on  accoimt  of  goods,  wares  and  merchandise  sold  and 
delivered  by  plaintiff  to  Witter  at  his  request.  A  particular 
statement  of  the  account  is  filed  with  the  petition,  showing 
debits,  and  credited  with  the  amount  of  $1806  43.  The 
debts  amounted  to  $2570  75  —  leaving  a  balance  due  to 
plaintiff  of  the  sum  of  $764  32. 

The  answer  of  Witter  denies  all  indebtedness ;  and  he  also 
pleaded  a  set-off  due  to  him  by  a  firm  of  which  he  alleges  the 
plaintiff  is  a  member.  The  set-off  amounted  to  $827  89. 
Defendant  admits  the  correctness  of  a  part  of  plaintiff's  debt, 
amounting  to  $684  47 ;  leaving  a  balance  of  $143  42  due 
from  plaintiff  to  defendant.     The  plaintiff  proved  his  case  by 
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a  witness  who  stated  that  the  defendant  in  his  presence  ad- 
mitted the  acconnt  shown  to  him  by  plaintiflF  containing  all 
of  the  items  as  set  forth  in  the  account  filed,  and  also  the 
amoimt  of  credits,  leaving  the  balance  as  stated  in  the  peti- 
tion ;  and  that  defendant  promised  to  call  at  the  plaintift's 
store  and  pay  it,  or  arrange  it  before  he  left  the  city  of  New 
York.  The  witness  proved  that  the  amoimt  of  $764  40  was 
distinctly  admitted  as  the  diflFerence  between  the  plaintiflfs 
and  defendant's  accounts ;  and  it  was  distinctly  agreed  at  the 
time  that  that  was  the  actual  amoimt  due  from  defendant  to 
plaintiff.  It  was  also  proved  that  the  plaintiff  was  not  a 
member  of  the  "  Bibliographic  Institute" — ^the  firm  that  de- 
fendant in  his  set-off  claimed  to  be  debtor  to  him — and  that 
plaintiff  was  a  partner  thereof;  and  also  proved  that  the 
Bibliographic  Institute  never  had  any  connection  with  the 
house  or  business  of  the  plaintiff,  except  that  plaintiff  bought 
books  of  the  Institute  as  other  book-sellers  buy,  and  occa- 
sionally attended  to  a  few  small  matters  of  business  for  the 
Institute  in  New  York  by  way  of  convenience  and  good  feel- 
ing ;  that  plaintiff's  house  never  was  a  branch  of  the  Insti- 
tute. 

The  defendant  gave  much  testimony  for  the  purpose  of  es- 
tablishing the  issues  set  up  in  his  answer,  and  all  the  evidence 
offered  by  him  was  admitted  except  the  copy  of  the  "  Leucht- 
kugeln,"  and  a  partial  translation  thereof.  A  witness  for 
defendant  testified  that  he  knew  the  publisher,  and  had  heard 
it  was  published  by  a  man  named  Roller,  in  Munich ;  but  did 
not  know  of  his  own  knowledge  by  whom  it  was  published. 
Defendant  then  offered  to  read  in  evidence  a  translation  of 
the  first  page  of  said  publication,  which  was  as  follows : 

"  Leuchikugeln.  Vol.  8  —  No.  1.  Address  of  the  new 
editors.  *  To  meet  again'  was  the  last  word  on  the  last  sheet 
of  this  journal,  and  the  last  hope  of  its  brave  foimder.  The 
latter  has  been  promptly  fulfilled.  The  *  Leuchtkugeln,'  trans- 
ferred to  our  publishership,  continue  to  shine.  Under  the 
shield  of  our  firm  the  journal  obtains  homeright  and  the 
largest  circulation  in  both  the  hemispheres,  and  by  it  security 
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of  its  subsistence.  May  the  *  Leuchtkugeln'  at  their  con- 
tinued publication  be  received  everywhere  by  the  people  with 
the  greeting  of  welcome. 

"  Hildburghausen :  Bibliographic  Institute.  New  York  : 
Herman  J.  Meyer." 

The  publication  thus  oflFered  and  excluded  is  a  magazine  in 
the  German  language,  mutilated  and  without  date.  No  evi- 
dence was  ofiFered  by  defeudant  tending  to  show  where  it 
came  from,  or  how  the  defendant  became  possessed  of  it. 
The  evidence  before  oiffered  showed  that  plaintiff  had  sent  to 
the  defendant  for  sale  works  of  that  name,  "  Leuchtkugeln," 
and  had  charged  them  in  his  accoimt  in  1852  ;  but  there  was 
no  proof  tending  to  connect  plaintiff  with  tliis  particular 
paper  or  document.  The  only  question  before  us  is  as  to  the 
rejection  of  this  German  paper  and  the  translation  of  a  part 
of  it  as  evidence.  In  our  opinion,  the  document  was  pro- 
perly rejected ;  there  is  nothing  connecting  the  plaintiff  with 
this  document ;  no  proof  that  he  had  ever  before  seen  it,  or 
had  any  thing  to  do  with  it.  The  document  is  mutilated  and 
without  date.  It  was  not  translated,  and  if  the  object  was  to 
make  the  contents  evidence  to  the  jury,  it  must  be  translated. 
If  it  be  the  object  only  to  show  the  paper  itself — the  docu- 
ment without  any  reference  to  its  contents — ^it  is  not  compe- 
tent for  that  purpose  without  previously  by  other  testimony 
bringing  it  home  to  the  plaintiff,  and  in  some  way  connecting 
him  with  it.  This  was  not  done  in  this  case.  We  therefore 
conclude  that  the  court  properly  rejected  the  document  when 
offered  in  evidence.  This  action  of  the  court  is  the  only  mat- 
ter complained  of  here.  We  therefore  aflGbrm  the  judgment ; 
the  other  judges  concurring. 


Keating,  Respondent,  v.  Bradfobd,  Appellant. 

1.  It  can  not  be  assigned  for  error  that  a  new  trial  was  improperly  granted. 

2.  The  Supreme  Court  will  not  interfere  with  the  verdicts  of  juries  on  the 
ground  that  they  are  against  the  weight  of  eridence. 
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Appeal  from  St.  Louis  Law  Commissioner's  Court. 

Spies  Sf  Barty  for  appellant,  cited  Cummins  v.  Walan,  4 
Blackf.  307 ;  Dense  v.  Worrell,  1  Hall,  382 ;  Mann  v.  Clif- 
ton, 8  Blackf.  804 ;  Coe  v.  Given,  1  Blackf.  367 ;  Strange, 
691 ;  Cooke  v.  Berry,  1  Wilson,  98 ;  Knox  v.  Work,  2  Binn. 
682;  Ford  v.  Pilley,  2  Salk.  653;  Alexander  v.  Byron,  2 
Johns.  Cas.  818 ;  Jackson  v.  Roe,  9  Johns.  77. 

S.  H.  Gardner y  for  respondent. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

One  of  the  errors  assigned  in  this  cause  is,  that  the  court 
below  improperly  granted  to  the  plaintiflF  a  new  trial.  Ever 
since  the  case  of  Helm  v.  Bassett,  9  Mo.  51,  it  has  been  the 
established  law  of  this  court  that  a  writ  of  error  will  not  lie 
for  granting  a  new  trial.  The  reasons  of  the  determination 
in  that  case  are  satisfactory,  and  we  have  seen  nothing  since 
which  would  warrant  us  in  disturbing  it.  It  is  strictly  in 
accordance  with  the  rules  and  principles  of  law ;  while  we 
consider  that  a  contrary  opinion  would  involve  the  adminis- 
tration of  justice  in  intricacy  and  confusion. 

Another  error  complained  of  is  that  the  verdict  was  not 
warriinted  by  the  evidence.  It  can  scarcely  be  necessary  to 
repeat  that  this  court,  by  a  long  course  of  precedents,  has 
refused  to  interfere  with  the  verdicts  of  juries  on  the  ground 
they  are  against  the  weight  of  evidence,  after  the  judge  who 
heard  the  evidence  has  sanctioned  the  verdict  by  a  refusal  to 
grant  a  new  trial.  Jurors  try  the  facts  and  the  judges  deter- 
mine the  law.  Judge  Ryland  concurring,  the  judgment  is 
affirmed ;  Judge  Leonard  absent. 
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^  3H!    Farrell's  Administrator,  Plaintiff  in  Error,  v.  Brennan's 
I  25      88  Administratrix,  Defendant  in  Error.* 

|17l     *  78  ' 

1.  A  fiiilure  to  make  all  the  representatives  of  a  deceased  plaintiff  and  a  de- 
ceased defendant  parties  to  the  suit  on  or  before  the  third  term  after  the  sug- 
gestion of  the  deaths,  will  cause  the  suit  to  abate  only  as  to  those  represen- 
tatives not  brought  in  and  made  parties ;  it  is  error  to  order  the  suit  to  abate 
entirely. 

2.  Where,  upon  the  decease  of  a  party  plaintiff,  his  administrator  is  made 
plaintiff  as  his  representative,  without  the  appearance  of  the  defendant  or 
notice  to  him,  the  irregularity  will  be  cured  by  the  appearance  of  both  par- 
ties at  a  subsequent  term,  and  the  granting  of  a  continuance  on  the  motion 
of  defendant 

Error  to  St.  Louis  Circuit  Court. 

This  was  a  suit  instituted  in  the  St.  Louis  Circuit  Court  at 
the  April  term,  1850,  by  William  Parrell,  to  set  aside  the  will 
of  Michael  Farrell,  plaintiflTs  brother,  on  the  ground  of  men- 
tal imbecility  and  \mdue  influence.  The  said  will  was  duly 
proved.  The  petition  made  James  Brennan,  sole  devisee  im- 
der  said  will,  defendant.  James  Cox  and  Esther  his  wife, 
Joseph  Larkin  and  Andrew  Larkin — said  Esther,  Joseph  and 
Andrew  being,  as  was  alleged,  co-heirs  with  the  plaintiff  of 

*  This  case  was  decided  at  the  October  term,  1866,  of  the  Supreme  Court 
It  wa«  overlooked  by  the  Reporter.  A  motion  to  quash  the  writ  of  error  was 
filed  in  behalf  of  the  defendant  in  error,  on  the  ground  that  a  writ  of  error 
would  not  lie ;  that  the  decision  of  the  Circuit  Court  could  be  reviewed  upon 
an  appeal  only.  R.  M.  Field,  in  support  of  the  motion  to  quash,  maintained 
that  a  writ  of  error  only  lies  to  a  court  proceeding  according  to  the  course  of 
the  common  law;  (Bac.  Abr.  A.  8;)  that  in  the  present  case  the  Circuit 
Court  was  exercising  no  jurisdiction  according  to  the  common  law,  but  was 
acting  as  an  appellate  probate  court,  and  was  administering  the  same  law  as 
the  English  ecclesiastical  courts  modified  by  particular  statutes ;  (Malone  v. 
Hobbs,  1  Rob.  Va.  846 ;  Coalter  v.  Bryan,  1  Gratt.  18 ;)  that  the  statute  has 
restricted  the  rights  of  the  parties  in  this  proceeding  to  a  correction  of  errors 
below  to  an  appeal ;  (R.  C.  1845,  tit.  Wills,  ^  82 ;)  that  in  all  probate  cases  an 
appeal  only  is  given  by  the  statutes  from  the  lower  to  the  higher  court ;  (R.  C. 
1845,  tit  Courts,  Judicial  Power,  ^  18  et  seq ;  ib.  tit.  Administration,  art.  8, 
^  1,  et  seq;)  that  the  language  of  the  first  section  of  the  statute  relating  to 
practice  in  Supreme  Court  was  interpreted  in  Anderson  v.  Biddle,  9  Mo.  580. 
The  motion  was  overruled. — [Rep. 
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the  testator — ^were  made  co-defendants  pursuant  to  article  8, 
section  7,  of  the  practice  act  of  1849.  The  petition  alleged 
that  the  said  Michael  Farrell,  by  the  will  sought  to  be  invali- 
dated, devised  all  his  property,  real  and  personal,  to  James 
Brennan.  Process  issued  against  all  the  defendants,  but  ser- 
vice was  had  only  on  Brennan.  Brennan  answered,  asserting 
the  validity  of  the  will.  At  the  November  term,  1850,  the 
death  of  James  Brennan  was  suggested,  and  Anne  Brennan, 
his  widow  and  administratrix,  voluntarily  appeared  and  was 
made  a  party  defendant.  At  the  November  term,  1852,  the 
death  of  William  Farrell,  plaintiflF,  was  suggested,  and  A.  J. 
P.  (Jaresch^,  his  administrator,  appeared  and  was  made  plain- 
tiff. There  was  no  appearance  on  the  other  side.  At  April 
term,  1863,  both  parties  appearing,  the  cause  was  continued 
on  motion  of  defendant.  At  the  November  term,  1854,  the 
court  made  the  following  order :  "  The  original  parties  to  this 
suit  having  departed  this  life,  and  their  proper  representatives 
not  having  been  brought  before  the  court,  on  motion  it  is  or- 
dered and  adjudged  by  the  court  that  this  suit  abates."  The 
motion  for  judgment  of  abatement  was  made  in  behalf  of  de- 
fendant, Brennan's  administratrix.  No  steps  had  been  taken 
to  bring  in  the  non-resident  defendants.  Plaintiff  moved  to 
vacate  the  said  order  and  to  reinstate  the  cause.  Affidavits 
were  filed  in  support  of  this  motion,  showing  why  it  was  that 
the  public  administrator  of  St.  Louis  county,  into  whose  hands 
the  estate  of  Michael  Farrell,  defendant's  alleged  testator, 
passed  upon  the  death  of  James  Brennan,  was  not  made  a 
party.  It  also  appeared  therefrom  that  the  whole  estate  of 
Michael  consisted  of  personal  property.  The  court  overruled 
the  motion. 

r.  Polk  and  A.  J.  P.  GareschS  for  plaintiff  in  error. 

I.  The  action  did  not  abate  by  death  of  either  plaintiff  or 
defendant.  (R.  C.  1845,  p.  1083,  §  31,  et  seq.,  p.  824,  §  4 
&  5 ;  Practice  Act  of  1849,  art.  3,  §  9.)  The  record  shows 
that  on  the  death  of  the  defendant,  James  Brennan,  the  ap- 
pearance of  his  administratrix  was  entered  by  consent  of 
plaintiff,  as  well  as  of  herself.    This  order  substituting  the 
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administratrix  of  Brennan  as  party  in  his  stead  was  upon  the 
appearance  of  the  plaintiff  and  therefore  regular.  (R.  C. 
1845,  p.  824,  §  16.)  Although  the  record  does  not  show  that 
at  the  time  the  administrator  of  the  plaintiff  entered  his  ap- 
pearance there  had  been  service  of  scire  facias  upon  the  oppo- 
site party,  or  that  said  party  appeared  and  consented  thereto, 
yet  it  does  show  that  afterwards  said  party  appeared  and 
moved  the  court  for  a  continuance  of  the  cause,  and  made  no 
objection  to  the  entering  of  the  appearance  of  the  administra- 
tor of  plaintiff.  This  obviates  the  necessity  of  a  scire  fadas^ 
or  of  the  appearance  of  defendant  at  the  time  of  substitution. 
The  appearance  of  the  administratrix  of  defendant  and  the 
administrator  of  plaintiff  having  been  entered,  it  was  error  to 
order  the  suit  to  be  abated.  As  to  the  personalty  of  the  estate 
of  Michael  Farrell,  the  administrators  of  both  plaintiff  and 
defendant  were  their  proper  legal  representatives.  Unless 
therefore  that  estate  consisted  of  realty  these  administrators 
were  proper  parties.  The  record  does  not  show  that  the 
estate  was  exclusively  real  estate ;  on  the  contrary,  the  bill  of 
exceptions  shows  that  it  consisted  exclusively  of  chattel  inter- 
ests. The  administrators  were  therefore  proper  parties,  and 
it  was  error  to  order  the  suit  to  be  abated,  even  though  other 
persons  ought  to  have  been  brought  in  as  parties. 

U.  M.  Fields  for  defendant  in  error. 

I.  The  principal  question  in  the  present  case  is  as  to  the 
proper  parties  in  a  proceeding  under  the  statute  to  set  aside 
the  probate  of  a  will.  The  general  rule  at  law  and  in  equity 
is  that  all  persons  who  have  a  material  and  direct  interest  in 
the  subject  of  litigation  are  necessary  parties.  (1  Chit.  PI. 
10,  47,  73 ;  Sto.  Eq.  PL  86  et  seq. ;  Calvert  on  Parties,  1, 
151.)  The  distinction  between  courts  of  law  and  equity  in 
this  respect  will  be  found  to  arise  principally  from  the  char- 
acter of  the  interest — courts  of  law  paying  no  regard  to  any 
interest  save  such  as  is  strictly  legal,  while  courts  of  equity 
look  as  well  to  the  beneficial  as  the  legal  interest.  The  new 
practice  act  of  1849,  art.  8,  sees.  1  &  7,  has  in  the  main 
adopted  the  rule  of  equity,  with  this  modification,  that  the 
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holder  of  the  naked  legal  title  is  no  longer  any  necessary  party 
when  no  relief  is  sought  in  his  behalf  against  him.  In  the 
case  of  the  death  of  a  party  pendente  lite^  a  suit  at  law  always 
abated,  but  the  rule  was  otherwise  in  equity.  The  defect  in 
the  practice  at  law  has  been  remedied  by  various  statutes, 
but  these  statutes  have  ceased  now  to  be  of  any  importance 
since  the  new  practice  act  has  applied  to  all  cases  the  rule  of 
practice  in  equity.  (Art.  3,  sec.  12.)  The  rule  in  equity 
has  always  been,  that  in  case  of  the  death  of  a  party  the  suit  . 
must  be  revived  in  the  name  of  the  person  succeeding  to  the 
interest  of  the  deceased  party  as  it  appears  on  the  face  of 
the  pleadings.  If  the  party  was  suing  or  defending  in  an 
official  or  fiduciary  capacity,  his  proper  representative  would 
be  the  successor  to  the  office  or  trust.  If  the  suit  concerned 
the  real  estate  of  the  deceased,  it  must  be  continued  in  the 
name  of  the  heir  ;  if  personal,  in  the  name  of  the  executor ; 
and  if  both  real  and  personal  estate,  then  in  the  names  of 
both  heir  and  executor.  (Sto.  Eq.  PI.  §  354  et  seq. ;  Cal- 
vert, 151,  219.)  The  rule  as  just  stated  has  always  prevailed 
in  Missouri,  although  the  formal  mode  of  revivor  is  much 
simplified  by  tiie  act  regulating  practice  in  chancery.  (R. 
C.  1845.)  This  article  was  applied  to  all  cases  by  the  new 
practice  act  of  1849.  (Art.  8,  sees.  12.)  According  to  the 
provisions  of  the  19th  and  20th  sections  of  the  article  just 
mentioned,  a  suit  not  revived  within  three  terms  after  the 
suggestion  of  the  death  stood  absolutely  abated. 

The  object  of  the  suit  before  the  court  was  to  set  aside  a 
will  purporting  on  its  face  to  dispose  of  real  and  personal  pro- 
perty. William  Parrell  was  plaintiflF,  suing  as  well  for  him- 
self as  for  his  co-heirs,  who  were  formal  defendants.  The 
only  real  defendant  was  James  Brennan,  who  as  executor  of 
the  will  was  entitled  to  the  personal  estate,  and  as  devisee, 
entitled  to  the  real  estate.  At  the  November  term,  1851,  the 
death  of  Brennan  was  suggested  and  his  compound  character 
became  dissolved.  His  rights  as  executor  passed  to  the  ad- 
ministrator de  bonis  non  of  the  testator ;  his  rights  as  devisee 
were  transmitted  to  his  heirs.    Plainly,  the  proper  defendants 
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in  renewing  the  suit  were  the  administrator  de  bonis  non  et 
cum  test,  armeoco  of  Michael  Farrell,  the  testator,  and  the  heirs 
of  James  Brennan,  the  devisee.  But  at  the  date  of  the 
judgment  of  abatement,  more  tlian  five  terms  after  the  sug- 
gestion of  Brennan's  death,  none  of  these  parties  were  before 
the  court.  Anne  Brennan,  the  administratrix  of  the  original 
defendant,  was  certainly  no  necessary  party  to  the  suit ;  but 
as  she  had  ultimately  an  interest  in  the  controversy,  she  was 
very  properly  permitted  ex  gratia  to  defend  pro  interesse 
suo.  It  is  manifest  that  at  this  moment  there  is  no  substan- 
tial defendant  on  the  record.  Upon  the  death  of  William 
Farrell,  the  plaintiflF,  his  interest  in  the  personal  estate  of 
Michael  Farrell  passed  to  his  administrator,  and  the  latter 
was  doubtless  a  proper  party  to  the  suit  when  revived.  But 
his  interest  in  the  real  estate  descended  to  his  heirs,  and  they 
were  necessary  parties  as  the  representatives  of  that  interest. 
More  than  three  terms  after  the  suggestion  of  William  Far- 
rell's  death  had  elapsed  before  the  judgment  of  abatement, 
and  the  heirs  were  not  made  parties. 

n.  There  is  a  plain  irregularity  in  the  appearance  of  the 
administrator  of  William  Farrell.  It  took  place  without  any 
citation  of  adverse  parties,  and,  as  it  were,  behind  the  backs 
of  those  interested  in  the  controversy. 

III.  The  allegation  that  the  estate  of  Michael  Farrell  con- 
sisted of  personal  property  only,  supposing  it  be  fully  proved 
by  the  plaintlflF's  ex  parte  aflSdavits,  would  not  avail  the  plain- 
tifi*;  for  it  so  happens  that  the  administrator  who  succeeded 
Brennan  in  the  administration  of  that  property  under  the  will 
was  not  brought  into  court.  But  the  conclusive  answer  to 
the  plaintiffs  affidavits  is,  that  the  question  of  the  proper 
parties  in  the  actual  state  of  the  proceedings  must  be  decided 
by  the  case  made  in  the  pleadings,  and  can  never  depend  on 
any  outside  proofs. 

The  section  of  our  law  under  which  the  present  suit  was 
instituted  is  borrowed  from  the  Virginia  statute  of  1785. 
(12  Henn.  Stat.  142,  sec.  11.)  The  course  of  proceeding 
under  this  statute  is  explained  by  Judge  Baldwin,  in  Malone 
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V.  Hobbs,  1  Rob.  846.  See  also  Coalter  v.  Bryan,  1  Gratt, 
18.  In  Kentucky  the  provisions  of  the  Virginia  act  were 
adopted  in  1797.  (2  M.  &  B.  Dig.  1648,  sec.  11.  And  see 
the  exposition  of  the  law  in  Rogers  v.  Thomas,  1  B.  Monroe, 
890 ;  Livingston  v.  Livingston,  8  B.  Mon,  240 ;  Tibbats  v. 
Barry,  10  B.  Mon.  473.)  Missouri  borrowed  the  Virginia  act 
as  early  as  1807.  (1  Terr.  Laws,  133,  sec.  28.)  It  has  con- 
tinued in  force  ever  since.  (See  Swarey  v.  Blackman,  & 
Ohio,  6 ;  Johnston  v.  Glumock,  2  AJa,  N.  S.  218 ;  Moore  v.. 
Guent,  8  Texas,  117.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

We  see  no  warrant  in  the  law  for  the  action  of  the  court: 
below  in  abating  this  suit.  The  question  is  not,  who  are  all 
the  proper  parties  to  the  proceeding ;  but  whether  there  were? 
any  of  the  proper  parties  in  court  when  it  was  abated.  The^ 
12th  section  of  the  3d  article  of  the  practice  act  of  1849  en- 
acts that  "  suits  may  be  revived  in  the  cases  and  in  the  man- 
ner and  with  the  eflTect  now  provided  in  article  6  of  practice 
in  chancery,  so  far  as  may  be  consistent  with  the  provisions. 
of  this  act."  Now  if,  as  contended  for  by  the  defendant  in 
error,  this  section  continues  in  force  the  19th  section  of  the^ 
5th  article  of  the  act  concerning  chancery  practice  (R.  C. 
1846,  p.  860),  we  see  no  authority  in  that  section  to  sus- 
tain the  action  of  the  court  below.  The  section  referred  tO) 
provides  that  "  in  all  cases  where  the  representatives  of  a  de- 
ceased complainant  or  defendant  shall  not  be  made  parties^ 
according  to  the  provisions  of  this  act,  on  or  before  the  third* 
term  after  the  suggestion  of  the  death,  the  suit  shall  abate  as 
to  such  deceased  party  and  the  interest  of  his  representatives 
therein,  and  the  cause  shall  proceed  in  favor  of  and  against  the 
survivors."  Now  there  being  both  a  plaintiff  and  defendant 
in  being  on  the  record,  it  is  obvious  that  this  section  confer- 
red on  the  court  no  authority  to  abate  the  entire  proceeding. 
The  most  that  could  have  been  done  was  to  have  abated  it  as 
to  those  who  had  not  been  brought  in  as  required  by  law.  It 
is  singular,  if  the  fact  is  as  it  is  represented  to  be,  that 

7 — ^VOL.  XXV. 
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there  is  no  real  estate,  the  party  did  not  amend  his  petition 
80  as  to  remove  this  strife  about  parties. 

It  was  said  that  the  appearance  of  the  representative  of  the 
plaintiff  was  made  without  notice  to  the  opposite  party.  This 
irregularity  was  cured  by  the  subsequent  steps  taken  in  the 
cause.  At  a  term  afterwards,  both  parties  appeared,  and  the 
cause  was  continued  for  the  reason  that  no  notice  of  the  re- 
vival had  been  given.  This  surely  healed  the  error  of  the 
omission.  The  other  judges  concurring,  the  judgment  wiU 
be  reversed,  and  the  cause  remanded. 


Fagin,  Respondent,  v.  Connoly,  Aiq)ellant. 

1.  Although,  ftB  a  general  rule,  the  interpretation  of  written  instruments  be- 
longs to  the  court  and  not  to  the  jury,  the  construction  and  true  interpreta- 
tion of  commercial  correspondence  may,  under  proper  circumstances,  be 
properly  left  to  the  consideration  of  the  jury. 

Appeal  from  St.  Louis  Circuit  Court. 

Knox  Sf  Kellogg^  for  appellant. 
Hitchcock^  for  respondent. 

Rtland,  Judge,  delivered  the  opinion  of  the  court. 

Pagin,  a  miller  in  the  city  of  St.  Louis,  shipped  to  Connoly 
&  Co.,  who  were  his  factors  at  the  time  in  New  Orleans,  dur. 
ing  the  fall  of  the  year  1853,  quantities  of  flour  for  sale. 
Among  the  lots  of  flour  thus  sent  were  1149  barrels  of  super- 
fine. The  flour  was  to  be  sold  by  defendants  for  the  plaintiff 
Fagin,  and  under  his  directions.  These  1149  barrels  were 
in  the  possession  of  the  defendants  as  factors  and  commission 
merchants  of  the  plaintiff  before  the  6th  of  December,  1863, 
and  so  remained  in  their  possession  until  the  latter  part  of 
January,  1864,  when  the  same  were  sold  by  the  defendants 
for  seven  dollars  per  barrel,  the  then  market  price. 

From  the  evidence  presented  by  the  bill  of  exceptions,  it 
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appears  that  Fagin  bj  a  dispatch  by  telegraph,  dated  5th 
December,  1853,  instructed  the  defendants  to  hold  his  flour 
at  seven  dollars  for  superfine,  and  extra  flour  in  proportion  ; 
that  after  receipt  of  this  dispatch  the  defendants  wrote  to 
Fagin  at  difierent  dates  advising  the  plaintiff  to  leave  them 
to  sell  his  flour  without  any  limit  as  to  price,  trusting  to  their 
discretion.  On  the  18th  of  December,  1853,  the  plaintiff 
wrote  to  defendants  and  removed  all  limits  as  to  his  flour, 
hoping  that  they  would  do  ample  justice  to  him  in  closing 
sales,  and  requesting  them  to  close  the  plaintiff's  business  as 
soon  as  practicable.  The  court,  who  tried  the  case  without  a 
jury,  found  as  a  fact  that  this  letter  revoked  all  previous  lim- 
its on  the  flour  of  plaintiff  in  the  hands  of  defendants.  This 
letter  was  received  by  defendants.  The  usual  course  by  mail 
required  about  eight  days.  On  the  21st  of  December,  1853, 
Fagin  sent  a  dispatch  by  telegraph  to  defendants,  which  was 
received  by  them  the  same  day  or  the  next  day,  instructing 
them  to  hold  his  superfine  flour  and  retail  his  extra  flour. 
The  defendants  did  hold  his  superfine  flour  until  the  17th  day 
of  January,  1854,  on  which  day,  and  on  the  following  days 
up  to  the  20th  of  the  same  month,  they  sold  the  superfine 
flour  of  the  plaintiff  at  seven  dollars  per  barrel — ^the  whole 
lot  of  1149  barrels.  This  was  done  without  any  order  from 
the  plaintiff  after  the  dispatch  of  the  21st  of  December.  On 
the  31st  of  January,  1854,  the  plaintiff  sent  a  dispatch  by 
telegraph  to  defendants  directing  them  to  sell  his  flour  after 
the  receipt  of  the  "  Atlantic's"  news.  This  dispatch  was  re- 
ceived by  defendants  on  the  1st  of  February,  1854 ;  and  on 
the  same  day  tlie  "  Atlantic's"  news  was  published  in  New 
Orleans.  The  market  price  for  superfine  flour  in  New  Or- 
leans on  that  day  and  a  few  succeeding  days  was  from  $7.75 
to  $7.87J  per  barrel.  The  flour  would  have  realized  in  mar- 
ket, if  it  had  been  retained  under  the  plaintiff^s  dispatch  until 
the  Ist  of  February,  1854,  not  less  than  seventy-five  cents 
per  barrel  net  more  than  the  price  at  which  it  was  previously 
sold. 
Now  the  question  here  which  was  submitted  to  the  court 


Digitized  by 


Google 


96  ST.  LOUIS. 


Fagin  t.  Connoly. 


below  for  trial  was,  whether  the  defendants  had  sold  the  plain- 
tiflTs  flour  contrary  to  orders ;  and  the  construction  of  the 
dispatch  and  letters  on  this  subject  was  necessary  to  a  proper 
solution  of  this  question.  In  this  case  the  meaning  or  con- 
struction of  the  dispatches  has  been  found  by  the  court  as  a 
fact  in  the  same  manner  .as  the  jury  would  have  found  facts. 
In  Brown  &  Co.  v.  McQran,  14  Peters,  498,  Mr.  Justice 
Story,  in  delivering  the  opinion  of  the  court,  said :  "  It  is 
certainly  true  as  a  general  rule,  that  the  interpretation  of 
written  instruments  properly  belongs  to  the  court  and  not  to 
the  jury ;  but  there  certainly  are  cases  in  which,  from  the 
difierent  senses  of  the  words  used,  or  their  obscure  and  inde- 
terminate reference  to  unexplained  circumstances,  the  true 
interpretation  of  the  language  may  be  left  to  the  considera- 
tion of  the  jury  for  the  purpose  of  carrying  into  effect  the 
real  intention  of  the  parties.  This  is  especially  applicable  to 
cases  of  conmiercial  correspondence,  where  the  real  objects 
and  intentions  and  agreements  of  the  parties  are  often  to  be 
arrived  at  only  by  allusions  to  circumstances  which  are  but 
improperly  developed.  McGran,  in  the  letter  of  the  20th 
April,  says  that  'he  wishes  the  defendants  to  hold  any  cottons 
on  hand  until  they  hear  from  him  again.'  Now  this  lan- 
guage certainly  ordinarily  imports  only  a  desire,  and  not  an 
order,  and  yet  there  can  be  no  reasonable  doubt  that,  under 
particular  circumstances,  a  wish  expressed  by  a  consignor  to 
a  factor  may  amount  to  a  positive  command.  So  in  the  reply 
of  24th  May  the  defendants  say  :  '  Your  wishes  in  respect  to 
the  cotton  we  now  hold  on  your  account  are  noted  accord- 
ingly.' Here  again  the  point  is  open  whether  the  language 
imports  that  the  defendants  construed  the  wishes  of  the  plain- 
tiff to  be  simply  a  strong  expression  of  desire  or  opinion,  or  a 
positive  order ;  and  also  whether  the  words  '  noted  accord- 
ingly' import  that  the  defendants  took  notice  thereof,  or  took 
notice  of,  and  assented  to  obey,  the  wishes  or  order  of  the 
plaintiff."  In  Lucas  v.  Groning,  7  Taimt.  164,  the  meaning 
of  the  expression,  ^'please  to  give  them  credit  in  exchange 
when  the  bills  were  duly  hanored,^^  became  important  to  be 
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ascertained.  Gibbs,  Ch.  Justice^  said :  '^  This  was  a  question 
singularly  fit  for  a  jury,  and  one  on  which  they  were  likely 
to  arrive  at  a  sounder  conclusion  than  the  court,  because  their 
knowledge  of  it  arises  from  their  daily  experience.  But  the 
question  whether  the  phrase,  ^^when  duly  honored^  means 
when  they  were  accepted,  or  when  they  were  paid,  was  a 
question  not  so  much  for  the  consideration  of  a  court  as  of  a 
jury."  Park,  J.,  said :  "  The  solicitor  general  argues  that 
the  phrase  *  duly  honored'  means  accepted.  Whether  it  does 
so  or  not,  has  been  left  to  the  jury,  and  they  have  found  that 
it  rmdVLat  payment^  which  is  the  opinion  I  should  myself  have 
formed."  In  Rees  v.  Warwick,  2  Barn.  &  Aid.  118,  the  mean- 
ing of  the  words,  "  Your  bill  of  ■<£100,  in  favor  of  W.  John- 
son &  Co.,  shcM  have  altention,^^  was  left  to  a  jury  to  be  as- 
certained ;  and  they  by  no  means  thought  that  the  words, 
"shall  have  attention,"  were  clearly  and  unequivocally  an 
acceptance  of  the  bill.  What  is  the  true  interpretation  of 
mercantile  phrases,  in  such  instructions  or  orders,  is  not 
always  a  question  of  law,  but  may  in  many  cases  be  properly 
left  to  a  jury  to  decide,  where  the  phrases  admit  of  different 
'  meanings.     (Story  on  Agency,  §  75.) 

Under  the  principles  contained  in  the  above  cases,  and  ac- 
cording to  the  authority  above  cited,  the  meaning  of  the  dis- 
patches and  instructions  given  by  plaintiff  to  defendants  was 
not  so  much  for  the  consideration  of  the  court  as  a  matter  of 
law,  as  for  the  consideration  of  a  jury.  Here  the  court,  sit- 
ting as  a  jury,  found  the  meaning  of  these  dispatches,  and, 
according  to  such  meaning,  the  defendants  sold  the  flour 
contrary  to  orders,  and  are  liable  to  plaintiff  for  the  injury 
arising  from  such  breach  of  orders.  If  the  meaning  of  the 
dispatches  was  in  so  much  doubt,  or  if  this  court  might  have 
found  differently  even  from  the  court  below,  still  that  will 
not  warrant  our  interference  with  the  finding,  where  it  might 
have  been,  from  the  evidence,  either  way.  The  construction 
of  the  dispatches  not  being  a  mere  question  of  law,  but  more 
a  question  of  fact,  we  can  not  as  a  matter  of  law  say  the 
court  below  erred. 
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From  a  careful  examination  of  the  evidence  preserved  in 
the  record,  I  am  satisfied  with  the  finding  of  the  court  be- 
low, and  entertain  not  the  slightest  doubt  that  the  sale  of  the 
1149  barrels  of  superfine  flour  was  made  against  express 
directions.  The  whole  correspondence  between  these  parties 
warrants  that  conclusion.  Here  the  superfine  flour  was  im- 
der  a  limit — $7.  The  defendants  wrote  to  plaintiff  advising 
him  to  remove  all  limit  and  leave  the  flour  in  their  hands 
free  to  be  sold  at  their  discretion.  He  answers  this  letter, 
removing  all  limits.  This  answer  reaches  the  defendants, 
but  not  before  the  telegraphic  dispatch  ordering  them  to 
"  hold  superfine,  and  retail  extra."  The  telegraphic  dispatch 
is  dated  21st — the  letter  removing  limits  is  dated  13th  De- 
cember. Now  no  matter  what  the  defendants  might  have 
supposed  to  be  the  meaning  of  tlie  dispatch,  the  moment  they 
got  the  letter  they  would  then  see  that  Fagin  sent  the  dis- 
patch to  do  away  with  what  he  might  suppose  would  be  the 
effect  of  his  letter  on  the  superfine  flour.  He  had  removed 
all  limits.  He  then  withdrew  from  market  his  superfine 
flour  by  his  dispatch — ^waiting  for  a  better  market  ahead. 
The  defendants  had  no  right  to  suppose  the  dispatch  was  the ' 
answer  of  Fagin  to  their  letter  asking  to  withdraw  all  limit 
on  the  price  of  the  flour,  after  they  received  his  letter  ex- 
pressly purporting  to  answer  it.  They  should  have  exam- 
ined the  dates  of  the  letter  and  the  dispatch,  and  then  I  think 
that  there  could  have  been  no  mistake  about  the  intentions 
of  Fagin.  After  Fagin's  dispatch  ordering  defendants  to 
"  hold  superfine  and  retail  extra,"  if  the  market  had  risen  to 
ten  dollars  per  barrel,  they  had  no  right  to  sell  the  superfine 
without  further  orders  from  Fagin.  The  withholding  the 
superfine  was  not  until  at  a  certain  price  in  market,  but  must 
mean  imtil  further  orders.  The  judgment  will  be  aflirmed ; 
the  other  judges  concurring. 
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E.  W.  Clabk  &  Bbo.,  Appellants^  V,  Humphbeys,  Respon- 
dent. 

1.  A  master  of  a  ressel,  as  such,  has  power  to  bind  the  owners  for  necessaries 
and  repairs  only :  the  burden  of  proving  the  necessity  ties  upon  the  creditor. 

2.  A  custom  or  usage  of  trade,  to  be  yalid  and  binding,  must  be  reasonable. 
8.  A  custom  or  usage  among  masters  and  clerks  of  steamboats  for  the  master 

to  draw  bills  of  exchange  upon  the  clerk,  and  negotiate  the  same,  is  an  un- 
reasonable custom  and  can  not  be  invoked  to  fix  a  liabili^  upon  the  owners 
to  the  parties  to  whom  such  bills  of  exchange  may  be  transferred. 

Appeal  from  Si.  Louis  Court  of  Common  Pleas. 

This  was  a  suit  brought  hj  E.  W.  Clai-k  &  Bro.,  bankers, 
payees  of  the  bills  of  exchange  set  forth  below,  against  Solon 
Humphreys  and  Henry  Corwith  as  part  owners  of  the  steam- 
boat "  Michigan." 

"  Exchange  for  $1600.  St.  Louis,  Mo.,  10th  July,  1854. 
Three  days  after  sight  of  this  first  of  exchange  (second  un- 
paid), pay  to  the  order  of  E.  W.  Clark  &  Bro.,  at  the  oflSce 
of  Samuel  Smith  &  Co.,  fifteen  hundred  dollars,  for  value 
received,  for  steamer  Michigan  and  owners.  [Signed]  per 
Robert  A.  Reilly,  master.  To.  W.  M.  Tompkins,  jr.,  clerk  of 
steamboat  Michigan,  New  Orleans,  La." 

"Exchange  for  |875.  St.  Louis,  Mo.,  13th  July,  1864. 
Two  days  after  sight  of  this  first  of  exchange  (second  unpaid), 
pay  to  the  order  of  E.  W.  Clark  &  Bro.,  three  hundred  and 
seventy-five  dollars,  for  value  received,  account  of  steamboat 
Michigan  and  owners.  [Signed]  per  Robert  A.  Reilly,  mas- 
ter. To  Wm.  M.  Tompkins,  jr.,  clerk  steamboat  Michigan, 
New  Orleans,  La." 

The  petition  set  forth  the  drawing  of  the  above  bills  on  be- 
half of  said  steamboat  Michigan  by  the  master  thereof,  R.  A. 
Reilly,  and  their  acceptance,  July  20,  1854,  by  the  drawee, 
W.  M.  Tompkins,  clerk  of  said  boat ;  also  their  presentment 
for  payment  at  maturity,  and  their  protest  for  non-payment ; 
of  all  of  which  defendants  are  alleged  to  have  had  due  notice. 

The  suit  was  dismissed  as  to  Corwith.    At  the  trial  the  fol- 
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lowing  proof  was  introduced  by  plaintiffs :  That  at  the  dates 
of  said  bills  of  exchange  the  defendant  Solon  Humphreys  and 
Henry  Corwith  and  Rofeert  A.  Reilly  were  owners  of  the 
steamboat  Michigan,  and  said  Reilly  was  master,  and  William 
M.  Tompkins,  clerk  of  said  steamboat ;  that  the  bills  of  ex- 
change sued  on  were  drawn  by  said  Reilly  and  accepted  by 
said  Tompkins  as  stated  in  the  petition ;  that  they  were  pro- 
tested for  non-payment ;  that  neither  the  drawer  nor  the 
acceptor  of  said  bills,  nor  the  owners  of  said  steamboat,  pro- 
vided any  funds  for  the  payment  thereof;  that  said  Tomp- 
kins accepted  said  bills  solely  as  clerk  of  said  boat,  and  had 
no  funds  in  his  possession  for  their  payment  from  the  time 
the  same  were  drawn  till  their  maturity ;  that  "  for  the  last 
twenty  years  it  has  been  the  general  custom  of  the  masters 
of  steamboats  to  draw  bills  of  exchange  like  those  sued  on  ; 
that  it  was  often  specified  in  such  bills  on  what  account  they 
were  drawn  ;  that  tliis  is  often  done  for  the  purpose  of  rais- 
ing money  to  defray  the  expenses  of  running  steamboats  and 
for  paying  charges;  that  it  has  been  a  general  custom  for 
such  bills  to  be  drawn  and  negotiated,  and  such  was  the  usual 
practice  of  officers  of  steamboats." 

Upon  the  above  evidence  the  plaintiff  asked  the  court  to 
give  the  following  instructions :  "  1.  The  notice  to  one  of 
several  owners  of  a  steamboat  of  the  dishonor  of  a  bill  of  ex- 
change drawn  by  the  officers  of  a  steamboat  is  a  notice  to  all. 
If  the  jury  find  from  the  evidence  that  Robert  A.  Reilly  was 
a  part  owner  of  the  steamer  Michigan  at  the  date  of  the  bills 
of  exchange  sued  on,  and  that  the  said  Reilly  had  due  notice 
of  the  presentation  and  dishonor  of  said  bills  of  exchange, 
such  notice  is  sufficient  to  bind  the  other  owners  of  said  boat ; 
provided  the  jury  shall  further  find  tliat  the  drawing  of  bills  of 
exchange  is  within  the  usual  and  customary  business  of  the 
masters  and  clerks  of  steamboats,  2.  If  the  jury  find  from 
the  evidence  that  the  bills  of  exchange  were  drawn  and  ac- 
cepted as  stated  in  plaintifis'  petition,  and  that  said  Reilly 
and  said  Tompkins  knew,  when  said  bills  were  drawn  and 
accepted,  and  when  they  were  payable,  that  said  bills  would 
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not  be  paid  when  due,  and  that  in  fact  no  money  was  pro- 
vided by  the  officers  or  owners  of  said  boat  to  pay  said  bills 
at  their  maturity,  then  the  owners  of  said  boat  can  not  re- 
lieve  themselves,  and  are  not  discharged  from  liability,  in  con- 
sequence of  not  having  received  notice  of  the  non-payment 
of  said  bills  of  exchange.  8.  If  the  drawing,  endorsing  and 
accepting  of  bills  of  exchange  be  within  the  ordinary  and 
customary  business  of  masters  and  clerks  of  steamboats,  then 
such  acts  may  be  binding  upon  the  owners  of  steamboats 
whose  masters  or  clerks  draw,  endorse  or  accept  such  bills, 
and  the  owners  of  steamboats  may  be  held  liable  on  said  bills. 
4.  If  the  jury  find  from  the  evidence  that  Robert  A.  Reilly 
was,  at  the  date  of  the  bills  of  exchange  sued  on,  master  of 
the  steamboat  "  Michigan,"  and  drew  the  bills  sued  on  on  Wil- 
liam M.  Tompkins,  clerk  of  said  boat ;  that  said  Tompkins 
was  then  clerk  of  said  boat,  and  accepted  the  same ;  that  said 
bills  were  duly  presented  for  payment  and  payment  thereof 
was  duly  demanded,  according  to  the  tenor  of  said  bills,  and 
was  refused ;  that  said  bills  were  duly  protested  for  non-pay- 
ment, and  that  the  defendant  had  due  notice  of  said  demand, 
refusal  and  protest ;  and  if  the  jury  shall  further  find  that  it 
was  within  the  usual  and  ordinary  scope  of  the  business  of 
the  officers  of  boats  to  draw  and  accept  bills  of  exchange, 
they  will  find  for  the  plaintiffs  in  this  suit.  6.  If  it  be  within 
the  ordinary  and  customary  business  of  the  officers  of  steam- 
boats to  draw  and  accept  bills  of  exchange  for  or  on  account 
of  their  boats,  then  a  notice  of  the  dishonor  of  such  bills  so 
drawn,  duly  given  to  such  officers,  is  as  effective  to  bind  the 
owners  of  boats  as  if  such  owners  had  received  personal  no- 
tice." 

The  court  refused  to  give  the  foregoing  instructions,  and 
instructed  the  jury  that  upon  the  facts  proved  the  plaintifis 
were  not  entitled  to  recover ;  whereupon  the  plaintifis  took  a 
non-suit,  with  leave,  &c. 

Knox  Sf  Kellogg^  for  appellants. 

I.  There  is  always  an  implied  authority  vested  in  an  agent 
to  do  all  such  acts  as  it  is  usual  and  customary  for  agents  in 
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similar  circumstances  to  perform.  As  there  is  no  law  pro- 
hibiting masters  and  clerks  of  steamboats  from  drawing  and 
accepting  bills  of  exchange,  and  it  has  ever  been  recognized 
as  an  authority  incident  to  their  business,  and  usually  exer- 
cised, there  is  nothing  either  in  the  law  or  reason  that  will 
prevent  the  owners  of  steamboats  &om  being  liable  on  such 
bills  of  exchange.  Owners  of  steamboats  are  bound  by  the 
negotiable  paper  executed  by  the  officers  of  steamboats.  (6 
Mo.  356  ;  9  Mo.  654 ;  10  Mo.  531.) 

II.  There  was  no  necessity  of  a  notice  of  non-payment  in 
this  case.  (Sto.  on  Bills,  §  367.)  Besides,  notice  to  Reilly 
was  notice  to  all.  A  notice  to  the  master  and  clerk  was  a 
notice  to  the  owners. 

H.  JHUchcocky  for  respondent.  The  master  and  clerk  of  a 
steamboat  have  no  authority,  as  such,  to  draw,  accept  or  en- 
dorse bills  of  exchange  in  the  name  or  behalf  of  the  owners, 
so  as  to  bind  them  without  special  authority.  (See  10  Met- 
calf,  375  ;  Abbott  on  Shipping,  173.)  Nor  has  he  such  power 
as  part  owner.  (Abbott  on  Ship.  p.  107.)  No  usage  for  a 
master  to  draw  bills  on  his  owners  is  legal,  vaUd  or  binding ; 
nor  should  proof  of  such  usage  have  even  been  received. 
(10  Metcalf,  375 ;  5  Shep.  147.)  The  authority  of  a  mas- 
ter as  such  to  bind  the  owners  even  for  necessaries,  does  not 
exist  at  home.  (Arthur  v.  Burton,  6  Mees.  &  Wels.  188 ; 
Abbott  on  Ship.  175.)  The  power  of  a  master  to  bind  the 
owners  either  for  necessaries  or  repairs,  like  that  to  hypothe- 
cate the  ship,  applies  to  foreign  ports,  and  this  does  not 
either  at  such  ports  or  at  home  include  the  power  to  draw, 
accept  or  endorse  bills  of  exchange— at  least  unless  it  be 
affirmatively  shown  what  the  object  and  necessity  of  the 
transaction  were.  (See  Abbott  on  Shipping,  p.  152,  167, 
168, 172,  &  notes.)  There  being  no  evidence  as  to  the  pur- 
pose for  which  the  bills  in  question  were  drawn,  nor  of  the 
application  of  the  money  raised  upon  them,  nor  of  any  spe- 
cial authority  to  draw,  accept  or  endorse  them,  the  instruc- 
tions asked  were  properly  refused. 
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Scott,  Judge,  delivered  the  opinion  of  the  court. 

By  the  maritime  law,  the  authority  and  duties  of  masters 
of  vessels  are  defined.  The  master  only  has  authority  to  bind 
the  ship-owner  for  necessaries  and  repairs,  and  the  burthen 
of  proof  is  on  the  creditor  to  show  that  the  services  rendered, 
or  the  money  and  goods  advanced,  were  for  those  purposes, 
or  to  prove  the  actual  existence  of  the  necessity  of  those 
things  which  give  rise  to  his  demand.  (Abbott  on  Ship. 
172.)  If  a  bill  is  drawn  by  a  master  and  passed  by  nego- 
tiation to  an  innocent  endorsee,  the  burthen  of  proof  will  be 
shifted  from  the  creditor  to  the  owner  to  his  disadvantage. 
Collier  says  that  a  partner  will  not  be  liable  even  to  a  bona 
fide  endorsee  if  he  can  show  that  the  bill  was  given  on  an- 
other account  than  for  necessaries.  (Sec.  1227.)  Thus 
showing  that,  by  drawing  a  bill  which  passes  to  an  innocent 
endorsee,  the  burden  of  proof  will  be  changed  from  one  party 
to  the  other. 

It  does  not  appear  that  the  bills  in  controversy  were  drawn 
for  necessaries,  imless  the  words  on  the  face  of  them,  "  for 
value  received,  accoimt  of  steamboat  Michigan  and  owners," 
import  as  much.  But  this  will  not  relieve  the  creditor,  in 
our  opinion,  from  the  necessity  of  proving  that  the  debt  was 
contracted  for  necessaries,  or  that  a  necessity  existed  which 
rendered  the  credit  necessary. 

We  do  not  see  how  the  custom  proved  affects  the  owners 
of  vessels.  The  evidence  is  silent  as  to  whether  they  ac- 
knowledged themselves  bound  by  such  bills.  If  the  captain 
or  master  draws  bills  or  orders  on  the  clerk  and  they  are 
honored,  that  may  be  a  private  arrangement  between  them- 
selves for  their  own  convenience  in  managing  the  concerns 
of  the  boat,  and  can  not  affect  the  owners,  nor  show  that 
they  regarded  themselves  liable  for  such  acts  of  their  agents. 
But  a  custom  that  a  master  of  a  boat,  by  a  bill  of  exchange 
on  the  clerk  of  the  same  boat,  may  bind  the  owners  for  any 
sum  he  may  see  fit  to  draw,  would  be  so  inconvenient  and 
unreasonable  that  no  wise  system  of  law  could  sanction  it. 
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Prudent  men  would  scarcely  consent  to  become  owners  of 
vessels  under  such  a  state  of  law.  In  the  case  of  Bowen  et 
al.  V.  Stoddard,  10  Met.  880,  the  court  held  that  there  was 
no  such  relation  between  the  joint  owners  of  a  vessel  as  would 
warrant  the  conclusion  that  a  bill  drawn  by  one  of  them  on 
the  others  in  a  foreign  port  for  necessaries  would  be  an  ac- 
ceptance of  such  bill.  It  was  moreover  holden  that  a  usage 
among  the  merchants  of  New  Bedford  and  Pairhavon,  en- 
gaged in  the  whaling  trade,  to  accept  the  bills  of  their  mas- 
ters drawn  for  supplies  furnished  abroad,  is  not  such  a  one 
as  can  charge  the  owners  as  acceptors ;  for  a  usage  to  be 
legal  must  be  reasonable  as  well  as  convenient,  and  that  a 
usage  can  not  be  reasonable  which  puts  at  hazard  the  pro- 
perty of  the  owners  at  the  pleasure  of  the  master  by  making 
them  responsible  as  acceptors  on  bills  drawn  by  him.  There 
is  no  hardship  in  this,  for  if  it  is  necessary  that  a  master  should 
have  such  authority  it  is  a  very  easy  matter  to  confer  it  on 
him  by  express  words.  The  owner  then,  knowing  in  whom 
he  confided,  would  not  be  in  danger  of  being  ruined  by  the 
acts  of  his  agents.  A  constituent  may  be  willing  to  entnist 
to  an  agent  an  authority  for  some  purposes,  wliilst  an  au- 
thority for  other  purposes  would  be  carefully  withheld  from 
him. 

From  the  petition,  it  would  seem  that  this  cause  in  the 
court  below  turned  on  an  implied  authority  in  the  master  to 
draw  the  bills  and  the  custom  which  was  attempted  to  be  set 
up  by  the  evidence.  The  fact  came  out  on  the  trial  that  the 
master  was  also  part  owner  of  the  boat.  Giving  the  plain- 
tiffs the  full  benefit  of  this  disclosure  and  amending  the 
pleadings  to  accommodate  them  to  this  state  of  facts,  and  we 
are  satisfied  that  he  is  not  entitled  to  recover  for  the  reasons 
that  have  been  stated.  The  other  judges  concurring,  the 
judgment  will  be  aflfirmed. 
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LiNDEBMAN  et  al.j  Defendants  in  Error,  v.  Edson  et  aLy 
Plaintifis  in  Error. 

1.  A  justice  of  the  peace  certified  a  transcript  as  follows :  "  I  certify  the  above 
and  foregoing  to  be  a  ftiU  and  complete  transcript  of  the  above  entitled  cause 
now  of  record  on  docket  of  David  W.  Doak,  deceased,  late  justice  of  the 
peace  within  and  for  St  Ferdinand  township,  in  St  Louis  county.  [Signed] 
S.  H.,  Justice  of  the  Peace."  Hddf  that  the  justice  so  certifying  would  be 
presumed  to  be  in  the  lawftil  possession  of  the  docket  of  the  deceased  justice. 

2.  A.  sued  B.  and  C.  in  a  justice's  court,  and  obtained  judgment ;  execution 
issued  and  was  returned  "nulla  bona"  as  to  one  of  the  defendants,  but  whe- 
ther as  to  B.  or  C.  did  not  appear ;  nor  did  it  appear  against  which  of  said 
defendants  said  execution  issued,  nor  whether  it  issued  against  both  defen- 
dants. A  transcript  of  said  judgment  was  filed  in  the  Circuit  Court,  and  an 
execution  was  issued  thereon,  and  real  estate  belonging  to  B.  was  sold  at  a 
sheriff's  sale  thereunder.  H^,  that  the  purchaser  at  sheriff's  sale  acquired 
no  title. 

Error  to  St.  Louis  Land  Court. 

This  was  a  suit  in  the  nature  of  an  action  of  ejectment 
brought  by  the  plaintiffs  as  heirs  of  Henry  Linderman,  against 
the  heirs  of  Homer  Edson,  to  recover  possession  of  a  tract  of 
fifty  arpens  of  land  in  the  county  of  St.  Louis.  The  defen- 
dants set  up  title  in  themselves.  Taylor  Johnson  is  the  com- 
mon source  of  title.  In  support  of  their  title  the  plaintiffs 
introduced  a  transcript  firom  the  clerk's  office  of  the  Circuit 
Court  of  St.  Louis  county.  From  this  transcript  it  appeared 
that  on  the  21st  of  April,  1845,  there  was  filed  in  that  office 
the  following  transcript : 

"  William  Jacob  Miers  &  Co.  v.  Taylor  Johnson  and  H. 
W.  Carter.  Suit  on  a  joint  promissory  note  for  $32.  Said 
note  bears  date  on  the  4th  day  of  November,  A.  D.  1842 ; 
and  made  payable  nine  months  after  date.  Summons  issued 
the  5th  February ;  returned  executed  on  the  17th.  On  the 
return  day  the  defendant  appears ;  stays  proceedings  until 
the  first  day  of  June  thereafter.  Now  on  the  first  day  of 
June,  being  the  day  of  trial,  defendants  comes  not,  but  makes 
default.  Judgment  for  plaintiffs  for  amount  of  said  note, 
interest  and  costs  of  suit  by  default.    Debt,  $32 ;  interest, 
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60  cents ;  justice's  fees,  66  cents  ;  constable's  fees,  60  cents. 
Fi.  fa.  issued  3d  day  of  June,  1844 ;  alias  fi,  fa.  issued  on 
81st  of  October,  1844 ;  returned  *  no  goods'  of  the  within  de- 
fendant found  whereof  to  levy.  [Signed]  David  W.  Doak, 
J.  P." 

"  I  certify  the  above  and  foregoing  to  be  a  full  and  com- 
plete transcript  of  the  above  entitled  cause  now  of  record  on 
docket  of  David  W.  Doake,  deceased,  late  justice  of  the 
peace  within  and  for  St.  Ferdinand  township,  in  St.  Louis 
county.     [Signed]  Samuel  Henley,  Justice  of  the  Peace." 

It  appeared  also  that  on  the  21st  of  April,  1845,  execution 
issued  on  said  transcript  from  the  clerk's  office  of  said  Cir- 
cuit Court ;  that  the  tract  of  land  in  controversy  was  levied 
on  as  the  property  of  the  said  Taylor  Johnson ;  that  the  same 
was  sold  by  the  sheriflF  to  John  Smith  and  Henry  Wortman, 
June  16, 1845  ;  that  the  sheriflf  executed  a  deed  to  the  pur- 
chasers, who  conveyed  the  same  to  Henry  Linderman,  plain- 
tiffs ancestor.  Defendants  claimed  by  virtue  of  a  deed  from 
Taylor  Johnson  to  Homer  Edson,  their  ancestor,  dated  May 
20th,  1845. 

The  cause  was  submitted  to  the  court  upon  the  above  facts 
(which  were  agreed  upon  by  the  parties)  under  an  agree- 
ment that  if  the  court  should  be  of  opinion  that  the  evidence 
adduced  is  admissible  and  competent,  and  that  plaintiffs 
ought  to  recover,  they  (plaintiffs)  shall  have  judgment  for 
possession  of  the  premises.  The  court  gave  judgment  for 
plaintiffs. 

S.  Reber^  for  plaintiffs  in  error. 

I.  Where  a  party  claims  imder  a  sheriff's  deed,  he  must 
show  a  judgment,  and  if  it  is  a  justice's  judgment,  he  must 
further  show  that  an  execution  had  been  issued  by  the  jus- 
tice and  a  constable's  return  of  nuUu  bona.  (Coonce  v. 
Munday,  3  Mo.  874 ;  Murray  v.  Laften,  15  Mo.  621.)  Li 
this  case,  the  only  scintilla  of  evidence  that  an  execution  was 
issued  by  the  justice  is  found  in  the  transcript  of  the  docket 
filed  in  the  clerk's  office,  where  it  is  stated,  "^.  fa.  issued 
June  3,  1844 ;  alias  fi.  fa.  issued  October  31st,  1844 ;  re- 
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turned,  *  no  goods  of  the  within  defendant  found  whereof  to 
levy.' "  It  does  not  appear  against  which  of  the  defendants 
it  was  issued,  nor  when  returnable,  nor  when  returned,  nor 
to  whom  directed  or  delivered ;  whether  to  a  constable  or 
some  other  officer,  or  to  no  officer  at  all ;  nor  by  whom  the 
return  was  made.  Can  the  court  guess  that  every  thing  was 
regularly  done  from  this  slight  memorandum  of  the  justice  ? 
Besides,  an  execution  issued  by  a  justice  and  not  returnable 
according  to  law  is  void.  (Stevens  v.  Chouteau,  11  Mo. 
882.)  The  memorandum  on  the  ju^ice's  docket  of  the  re- 
turn  of  the  execution  is  not  evidence,  becaujse  he  was  not  re- 
quired by  law  to  make  it.  It  being  established  by  this  court 
that  an  execution  must  be  issued  by  the  justice  and  returned 
by  the  constable  rmUa  boruiy  and  that  an  execution  not  re- 
turnable according  to  law  is  void,  it  follows  that  a  party 
claiming  title  under  an  execution  from  the  Circuit  Court  on 
a  justice's  judgment,  must  show  a  valid  execution  issued  by 
the  justice,  and  a  proper  return  thereof.  If  this  is  not  shown, 
the  party's  title  is  defective,  for  the  sale  is  void. 

II.  Was  the  judgment  of  the  justice  rendered  against  both 
of  the  defendants,  or  only  against  one  of  them  ?  and  if  so, 
which  one  ?  In  the  caption  of  the  entry  in  the  justice's 
docket,  Johnson  cmd  Carter  are  mentioned  as  defendants; 
but  in  all  the  subsequent  entries  "  defendcmP^  is  mentioned 
in  the  singular,  except  in  one  unimportant  instance ;  and  so 
in  the  return  of  the  execution,  no  goods  of  the  "  within  de- 
fendant" are  found,  Ac.  Thus  showing,  both  in  the  judg- 
ment and  in  the  return,  that  only  one  of  the  nominal  defen- 
dants was  a  party  to  the  suit ;  and  if  this  be  so,  why  not  sell 
the  land  of  Carter  as  well  as  that  of  Johnson  ?  The  docket 
entry  shows  the  entry  in  the  singular  was  not  a  grammatical 
error,  but  is  according  to  the  truth  of  the  fact  that  only  one 
of  the  parties  was  sued  and  served  with  process. 

in.  But  if  the  justice's  transcript  contained  a  perfect  judg- 
ment and  a  regular  execution  and  return,  it  was  inadmissi- 
ble evidence,  because  not  properly  authenticated.  Wliat  au- 
thority had  Justice  Henley  to  certify  a  transcript  of  the 
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"  docket  of  David  W.  Doak,  late  justice  of  the  peace,"  Ac.  ? 
The  14th  section  of  the  act  concerning  evidence,  (Sess.  Acts, 
1838-9,  p.  43,  which  has  been  incorporated  in  the  revised 
codes  of  1845  &  1855,  tit.  "Evidence,")  provides  that  the  pro- 
ceedings of  a  justice  out  of  office  may  be  certified  by  a  jus- 
tice who  has  possession  of  his  docket  and  papers.  This  is 
the  whole  law  on  the  subject.  Now  what  evidence  is  there 
that'  Henley  was  Doak's  successor  or  had  possession  of  his 
docket  ?  The  possession  spoken  of  in  the  statute  is  a  legal 
possession,  not  a  mere  manual  possession,  and  that  legal  pos- 
session must  be  in  some  way  proved  before  a  transcript  cer- 
tified by  the  possessor  can  be  received  in  evidence.  The 
statute  provides  how  the  docket  and  papers  of  a  justice  retir- 
ing from  office  shall  be  transferred  to  another  justice,  so  that 
that  other  may  come  into  lawful  possession  thereof.  The 
fact  of  the  transfer  then  is  a  fact  to  be  proved  when  it  is  at- 
tempted to  use  copies  certified  by  the  latter.  How  the  fact 
is  to  be  proved  is  not  for  me  to  say ;  perhaps  the  justice's  own 
certificate  of  the  fact  would  be  sufficient.  But  certainly  the 
mere  fact  of  the  justice's  making  a  certified  copy  of  a  record 
is  no  evidence  that  that  record  is  in  his  lawful  custody. 

GHbson,  for  defendants  in  error,  cited  Mooney  v.  Williams, 
15  Mo.  443 ;  Palmer  v.  Hunton,  8  Mo.  514. 

Scott,  Judged  delivered  the  opinion  of  the  court. 

It  is  made  an  objection  to  the  action  of  the  court  below 
that  it  admitted  in  evidence  the  certificate  of  the  justice  who 
returned  the  transcript  to  the  office  of  the  clerk  of  the  Cir- 
cuit Court,  which  does  not  show  how  he  became  possessed  of 
the  papers  and  records  of  the  justice  whose  proceedings  he 
transcribed  and  certified.  The  justice  who  certified  the  tran- 
script not  being  the  same  officer  before  whom  the  cause  was 
tried  and  by  whom  the  judgment  was  entered,  it  is  main- 
tained that  it  should  appear  by  evidence,  or  at  least  that  his 
certificate  should  show,  how  he  came  into  the  possession  of 
the  docket  and  papers  of  the  other  justice.    The  law  points 
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out  two  modes  in  which  one  justice  may  become  possessed  of 
the  papers  of  another.  The  second  section  of  the  act  to  re- 
cover records  provides  that  "  when  any  civil  officer  shall  die, 
having  any  record,  books  or  papers  appertaining  to  any  pub- 
lic office  or  any  court,  his  executor  or  administrator  shall 
deliver  such  records,  books  and  papers  to  his  successor.'*  The 
32d  and  83d  sections  of  the  act  to  provide  for  the  election  of 
justices  of  the  peace  and  to  prescribe  their  powers  and  du- 
ties, direct  that  "  whenever  a  justice  of  the  peace  shall  resign, 
remove  out  of  the  township,  or  be  otherwise  disqualified,  he 
shall  immediately  thereafter  deliver  to  the  clerk  of  the  county 
court  all  dockets,  records,  books,  papers  and  documents  ap- 
pertaining to  his  office,  or  relating  to  any  suit,  matter  or  con- 
troversy committed  to  him  in  his  official  capacity ;  and  that 
the  clerk  shall  immediately  thereafter  cause  the  same  to  be 
delivered  to  some  justice  of  the  peace  of  the  township  in 
which  the  vacancy  happened."  The  law  nowhere  provides 
the  manner  by  which  it  shall  appear  in.  such  cases  that  the 
certifying  justice  is  the  successor  of  him  of  whose  papers  he 
gives  copies.  If  proof  of  such  fact  was  required,  on  what 
ground  would  the  certificate  of  the  justice  be  evidence  of  it  ? 
The  objection  would  require  evidence  in  pais  that  the  papers 
had  been  delivered,  for  the  statute  does  not  make  the  certifi- 
cate of  the  justice  evidence  of  such  fact.  Does  not  the  fact 
that  the  justice  certifies  the  papers  officially  raise  a  presump- 
tion that  he  is  lawfully  possessed  of  them  ?  Should  not  that 
presumption  stand  until  the  contrary  is  made  to  appear  ?  In 
the  higher  offices,  when  there  is  a  devolution  of  their  duties 
from  one  incumbent  to  another,  it  is  not  necessary  to  prove 
that  the  acting  incumbent  is  a  regular  successor.  That  is 
presumed  until  the  contrary  is  shown.  If,  when  one  as  a 
justice  gives  a  certificate,  we  presume  him,  until  it  otherwise 
appears,  to  be  duly  elected  and  qualified ;  why  may  we  not 
presume,  when  he  officially  certifies  a  paper  to  be  a  copy, 
that  the  original  is  lawfully  in  his  possession,  when  we  know 
by  law  that  it  may  be  with  him  ?  Why  not  require  proof  of 
bis  qualification  and  election  in  the  one  case  as  well  as  of  his 
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possession  of  the  original  in  the  other  ?  We  are  supposing  a 
case  in  which  the  principle  in  relation  to  officers  de  facto 
would  not  be  applicable.  We  do  not  consider  that  the  24th 
section  of  the  act  concerning  evidence  affects  this  question. 
A  certified  copy  of  any  public  paper  in  the  custody  of  an 
officer  is  evidence  on  general  principles.  The  section  must 
be  regarded  as  cumulative. 

We  do  not  see  how  the  objection  of  a  want  of  an  execution 
on  the  justice's  judgment  can  be  surmounted.  There  is  no- 
thing in  the  circumstances  of  this  case  which  should  create 
an  inclination  to  relax  the  rules  of  evidence  in  order  to  susr 
tain  the  title  acquired  by  the  sheriflPs  sale.  That  title  was 
acquired  after  the  deed  through  which  the  defendants  claim. 
That  deed  was  for  a  valuable  consideration,  and,  from  every 
thing  that  appears,  with  but  constructive  notice.  The  plain- 
tiflfs  and  those  through  whom  they  claim,  taking  a  title  which 
was  to  displace  others  acquired  for  value,  should  be  prepared 
to  show  that  the  law  has  been  complied  with.  If  we  take  it 
that  in  the  justice's  proceedings  there  was  a  judgment  against 
both  defendants,  yet  it  can  not  be  made  to  appear  against 
which  of  the  defendants  the  execution  issued,  even  admitting 
that  the  memorandum  of  the  justice  on  his  docket  was  evi- 
dence that  an  execution  had  been  issued,  about  which  we  give 
no  opinion.  The  execution  was  not  in  evidence,  and  the 
plaintifis  relied  on  a  memorandum  on  the  justice's  docket,  in 
these  words :  **  Ft.  fa.  issued  the  8d  day  of  June,  1844 ; 
alias/,  fa.  issued  on  the  31st  October,  1844.  Returned,  *  no 
goods  of  the  within  defendant  found  whereof  to  levy.' "  To 
sustain  this  case,  it  was  necessary  for  the  plaintifis  to  show 
that  there  was  a  judgment  against  two.  Now  with  such  an 
entry  placed  opposite  a  judgment  against  two  persons,  how  is 
it  possible  to  say  that  it  was  against  both  ?  and  even  if  it  was 
against  both,  which  of  the  two  had  no  goods  whereof  to  levy  ? 
Cases  have  been  decided  on  the  difference  between  defendant 
and  defendants — the  singular  and  the  plural.  We  do  not 
know  that  the  word  defendant  by  itself,  like  the  word  heify 
has  ever  been  taken  as  a  nomen  coUectivum.    We  will  not 
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say  that  it  may  not  bo  placed  in  such  connection  as  to  im- 
port a  plural  signification.  This  may  seem  a  nice  distinc- 
tion, but,  as  before  observed,  we  see  nothing  in  this  case  on 
its  merits  which  should  create  an  inclination  to  administer 
the  law  otherwise  than  in  all  other  cases.  The  plaintiffs' 
title  was  acquired  after  another.  In  order  to  defeat  that  title 
they  must  be  prepared  to  show  that  on  their  side  the  law  has 
been  complied  with.  They  knew  that  they  could  only  obtain 
a  title  by  showing  a  compliance  with  the  law.  Judge  Ryland 
concurring,  judgment  reversed,  and  cause  remanded  ;  Judge 
Leonard  absent. 


The  State,  Respondent,  v.  Nueslein,  Appellant. 

1.  A  jury,  in  the  ca«e  of  an  indictment  for  murder,  were  instructed  as  follows : 
"  If  you  have  a  reasonable  doubt  of  defendant's  guilt,  you  should  acquit;  but 
a  doubt,  to  authorize  an  acquittal  on  that  ground,  ought  to  be  a  substantial 
doubt  touching  defendant's  guilt,  and  not  a  mere  possibility  of  his  inno* 
oence :"  held,  that  the  instruction  was  good. 

2.  To  constitute  murder  in  the  first  degree,  it  is  not  necessary  tiiat  the  &tal 
stroke  be  given  with  the  specific  intent  to  kill ;  it  is  sufficient  if  it  be  given 
wilfhlly  and  maliciously,  and  with  the  intent  to  inflict  great  bodily  harm. 

8.  Whether  a  weapon  used,  a  stick  or  club,  is  of  a  character  likely  to  produce 
death  or  great  bodily  harm  is  a  question  of  £Eict  to  be  passed  upon  by  the 
jury. 

Appeal  from  St.  Louis  Criminal  Court. 

C.  C.  Carrollj  for  appellant. 

C.  G.  Mauro,  (circuit  attorney,)  for  respondent. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

Jacob  Nueslein  was  indicted  at  tbe  September  term  of  the 
St.  Louis  Criminal  Court,  in  the  year  A.  D.  1866,  for  the 
murder  of  Ann  Mary  Nueslein.  He  was  subsequently  ar- 
raigned and  plead  not  guilty.  There  was  a  mis-trial  of  the 
case  in  November — ^the  jury  failing  to  agree  in  a  verdict.  He 
was  tried  in  January,  1857,  in  the  St.  Louis  Ciiminal  Court, 
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and  was  convicted  of  murder  in  the  first  degree.  He  moved 
for  a  new  trial,  which  being  overruled,  he  excepted,  and 
brings  the  case  here  hj  appeal.  In  this  court  liis  counsel 
relies  principally  for  a  reversal  of  the  judgment  upon  impix)- 
per  instructions  given  by  the  court  below  to  the  jury,  and 
upon  the  refusal  of  the  court  to  give  a  proper  instruction 
asked  by  the  defendant.  The  bill  of  exceptions  discloses  the 
following  circumstantial  evidence  in  the  case : — ^Mary  McDo- 
nald, a  witness  for  the  State,  testified  as  follows :  I  live  be- 
yond the  reservoir.  I  don't  know  the  street.  My  house  is 
below  the  reservoir  ;  I  live  about  forty  yards  from  defendant's 
house.  His  house  is  this  side  of  mine ;  his  is  nearest  the 
city.  Defendant  lived  there  four  or  five  months.  I  knew 
Ann  Mary  Neuslein  ;  she  was  the  wife  of  the  defendant ;  she 
is  dead ;  she  died  on  Friday,  July  last.  I  saw  her  on  that 
day  before  she  died ;  I  saw  her  that  day  between  seven  and 
eight  o'clock,  pulling  lettuce  seed.  She  was  near  the  fence ; 
just  saw  her  there.  I  saw  defendant  at  that  time  on  the  other 
side  of  the  field  plowing  with  horses  ;  I  never  saw  her  after 
that  until  I  saw  her  dead ;  I  saw  her  dead  between  ten  and 
eleven  o'clock  of  that  day.  I  was  eating  my  dinner  and  the 
defendant  came  to  my  house.  He  said,  "come  neighbor, 
come ;"  he  was  outside  on  the  prairie,  near  my  door ;  he 
then  turned  and  ran  home,  entering  one  door  and  coming 
out  of  another  of  his  house,  and  passed  down  to  the  cellar. 
I  was  just  behind  him.  He  took  hold  of  her  and  raised  her 
up  and  bid  her  wake  up ;  I  saw  she  was  dead  and  ran  out 
again  ;  I  did  not  remain  in  the  cellar  but  a  minute  or  so,  and 
came  right  out  and  met  my  husband  at  the  cellar  door.  He 
went  down  ;  I  went  back  through  the  house  ;  I  did  not  then 
see  wounds  on  her ;  I  knew  by  her  looks  that  she  was  dead  ; 
I  felt  her  leg,  it  was  cold..  My  husband  came  out  in  a  cou- 
ple of  minutes  ;  he  went  over  for  neighbors ;  he  was  not  long 
away ;  I  remained  watching  the  defendant ;  he  (defendant) 
brought  her  (his  wife)  in  or  through  the  back  door,  and  laid 
her  down  on  the  kitchen  floor ;  that  was  when  he  saw  my 
husband  coming  back  with  the  neighbors.    He  (defendant) 
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took  a  pitcher  off  of  the  shelf  and  ran  in  the  hole  or  cellar 
again ;  he  onlj  laid  her  on  the  floor ;  I  did  not  afterwards  go 
to  the  house  until  he  was  taken  to  the  jail.  M7  husband 
and  a  one  handed  German  arrested  him  ;  I  did  not  hear  him 
(defendant)  say  any  thing  at  that  time.  Ann  Mary  was,  as 
I  said,  on  the  floor  of  the  kitchen ;  I  saw  a  large  cut  behind 
her  right  ear;  her  eyes  were  black,  and  her  nose  was 
scratched  ;  her  knees  were  black  and  blue  ;  all  seemed  black 
and  blue  kround  her  shins ;  they  were  scratched  like  you 
had  hurt  them.  I  saw  blood  on  the  wall  over  the  lounge  in 
the  dining  room.  The  blood  was  as  high  about  as  the  head 
would  reach  in  sitting  on  the  lounge  ;  not  a  great  deal  of 
blood  was  on  the  floor.  Her  brother  Cooper,  who  was  in 
Frenchtown,  came  and  took  her  away  in  a  carriage.  I  saw 
said  Ann  Mary  sometimes  in  the  field  working  with  defen- 
dant ;  at  one  time  I  saw  defendant  strike  her ;  he  made  a 
few  boxes  at  her  with  his  hand  ;  he  struck  at  her  as  fast  as 
he  could  until  she  ran  into  the  house.  This  was  a  good 
while  before  Ann  Mary  died.  I  saw  blood  on  his  shirt  as 
they  were  taking  him  to  jail ;  I  saw  some  one  having  hold  of 
a  piece  of  stick  on  which  there  was  some  blood.  Patrick 
Shehan  has  gone  away,  also  his  wife.  When  I  first  saw  Ann 
Mary  on  the  day  she  died,  she  was  in  a  lump  doubled 
up ;  the  clothes  looked  tattered ;  her  hair  was  nasty  and 
dirty  looking.  I  did  not  see  blood  in  the  cellar ;  did'n't  go 
to  see  it.  On  cross-examination,  the  witness  said :  I  reckon 
defendant  knew  what  ailed  his  wife  when  he  came  to  our 
house.  There  might  have  been  persons  at  defendant's  house 
between  the  time  I  saw  her  in  the  garden  and  the  time  when 
defendant  came  over  to  our  house  saying,  "  come,  neighbor, 
come ;"  I  mean  other  persons  than  defendant.  He  (defen- 
dant) seemed  to  be  much  distressed  when  he  came  over, 
judging  from  his  manner;  he  seemed  like  a  crazy  man. 
When  I  first  went  into  the  cellar,  he  shook  her  up,  and  told 
her  to  wake.  Ann  Mary  was  barefooted  at  that  time.  I  saw 
scratches  on  her  nose ;  her  eyes  were  black  and  her  face  was 
black ;  I  don't  know  but  these  bruises  might  have  been  caus- 
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by  her  falling  down ;  I  was  but  little  acquainted  with  do- 
ceased,  Ann  Mary  ;  I  tliink  she  was  a  good  little  woman ;  I 
never  saw  her  dnmk. 

The  coroner,  William  J.  Kennedy,  was  next  called  as  a 
witness.  .  He  stated  as  follows :  I  am  the  coroner  of  St. 
Louis  county  ;  I  saw  defendant  first  in  the  calaboose ;  I  went 
to  defendant's  house  and  saw  him  at  the  calaboose  after- 
wards ;  I  went  there  on  the  26th  day  of  July  last.  It  was 
the  day  after  his  wife's  deatli.  The  housie  is  situated  near 
the  new  city  reservx)ir,  to  the  west  of  it— -about  three  or  four 
blocks  west  of  it.  The  house  faces  to  the  road  running  east 
and  west ;  fronts  to  the  north,  being  on  the  south  side  of  the 
street.  Mrs.  McDonald  lives  two  oar  three  hundred  yards 
from  Neuslein's,  being  further  west.  The  road  runs  twenty 
feet  from  tlie  house.  McDonald's  house  is  ratlin  ncMrth-wes4 
from  defendant's.  Defendant's  house  is  a  one  story  framo, 
with  two  rooms  in  it ;  two  doors  facing  to  the  north,  and  one 
to  the  south ;  the  rooms  alongside  of  each  other ;  a  front 
door  to  each  of  these  rooms ;  a  fireplace  between  the  two 
rooms  ;  the  door  on  the  south  from  the  east  room ;  tlie  cellar 
is  underneath  the  east  room ;  it  is  about  eight  feet  square^ 
dug  out  of  the  clay,  and  about  five  feet  deep ;  there  was  a ' 
small  hole  to  go  down  into  it  on  the  south  side  of  the  house  ; 
the  iKxle  is  about  three  feet  broad  by  two  and  a  half  deep ;  it 
slants  down  into  the  cellar,  and  you  have  to  bend  down  to  get 
into  it ;  there  are  no  steps  going  down  to  tlie  cellar.  The 
said  house  is  within  the  city  and  county  of  St.  Leads.  I 
went  about  eight  o'clock  in  the  morning  to  hold  an  inquest 
on  Ann  Mary  Neusldn  ;  I  saw  her  lajring  on  the  floor  on  her 
back,  in  a  crooked  position,  in  tlie  east  room,  on  the  south 
side  of  the  room,  her  l^ad  towards  the  west.  The  house  wa» 
in  a  disorderly  state.  The  bed  clothii^  and  floor  in  the  west 
room  clean.  The  bed  was  in  the  west  room,  and  lounge  iu 
the  east  room,  in  the  south-east  corner.  There  was  blood  ou 
the  floor  under  her  head ;  a  considerable  pool  of  blood.  Hei* 
hair  was  all  matted  up.  There  was  a  spot  of  blood  under  the 
dining  table ;  tlus  was  in  the  north-east  corner^  about  four 
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feet  from  where  she  was  laying.  There  was  some  blood  on 
the  wall,  immediately  over  the  settee  or  lounge,  about  as 
high  up  as  a  person  would  sit.  There  was  not  a  great  deal 
of  blood,  but  enough  to  see  it.  I  examined  the  body  of  the 
deceased ;  found  a  wound  on  the  right  side  of  the  head,  just 
above  her  ear,  about  one  inch  and  a  half  in  length,  cut  into 
the  skull  bone.  The  skull  bone  was  laid  open,  and  to  be 
seen*  There  was  a  dent,  and  a  sensible  one,  in  the  skull. 
There  were  bruises  on  her  face.  Her  eyes  were  black.  In 
the  forehead  was  a  bruise  that  appeared  to  have  been  done 
with  some  heavy  instrument  or  fist.  Her  face  was  rather 
pale.  There  were  several  other  scratches  on  her  face,  and  one 
on  her  nose.  There  were  two  bruises  on  her  left  breast,  one 
of  which  was  three  or  four  inches  in  diameter,  nearly  round ; 
the  other  was  not  so  large.  These  wounds  were  inflicted,  as 
it  appeared  to  mo,  with  some  bhmt  instrument.  There  were 
no  other  wounds  on  her  breast.  Both  of  her  shin  bones  and 
knees  were  skinned.  The  said  wounds  could  be  done  by 
&lling  down  or  a  kick  from  the  boot,  both  of  them.  Her 
legs  were  skinned  from  the  toes  up  to  the  knees.  The  whole 
body  appeared  to  be  black  and  blue  all  over.  I  did  not  turn 
her  over.  There  was  blood  on  the  bosom  of  her  clothes  and 
sleeves.  She  had  been  bleeding.  The  blood  came  out  of 
her  right  ear,  and  out  of  her  nose.  The  right  ear  was  full  of 
blood ;  the  left  ear  did  not  bleed  any.  The  nose  was  swollen. 
I  went  down  in  the  cellar ;  there  I  saw  blood,  but  not  a  great 
deal.  It  was  on  the  hoops  of  the  barrels,  about  four  inches 
above  the  ground ;  two  or  three  barrels  in  the  cellar,  in  the 
back  part,  to  the  north-east  corner.  There  were  jars  and 
crocks,  about  a  dozen,  in  the  cellar.  The  barrels  and  jars 
took  up  half  the  cellar.  I  saw  a  piece  of  pine  wood  with 
blood  on  it,  about  three  feet  in  length,  and  about  two  and 
a  half  inches  broad,  and  one  inch  thick.  The  stick  was  ^ 
broken  in  three  pieces  ;  one  piece  was  about  eighteen  inches 
in  length,  which  had  the  blood  on  it.  It  was  broken,  and 
there  was  blood  on  the  new  part.  The  blood  was  on  the  new 
part,  as  if  seized  hold  of  with  bloody  fingers.     There  was  no 
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more  blood  on  that  piece.  I  matched  those  pieces  together 
and  they  made  a  stick  about  three  feet  in  length.  There 
was  blood  on  the  smaller  piece.  I  matched  the  piece  to  the 
wound  on  the  head  of  the  .deceased,  behind  the  right  ear. 
The  blood  on  the  edge  of  the  stick  just  fit  the  wound.  Tliere 
was  hair  on  the  stick,  and  that  was  the  same  as  the  hair  on 
the  woman^s  head.  A  good  lick  with  the  stick  would  knock 
a  person  down.  She  was  rather  a  small  woman ;  looked  to 
be  delicate.  She  might  have  died  from  congestion  of  the 
brain  from  the  blow  inflicted  on  the  head.  I  have  been  coro- 
ner from  last  August  two  years  ago.  I  have  held  many  an 
inquest  in  that  time.  I  have  seen  blows  on  the  head  which 
caused  death  similar  to  the  wounds  on  the  head  of  deceased. 
The  wounds  on  the  head  and  those  on  the  left  breast  of  de- 
ceased were  suflScient  to  produce  death.  I  was  there  about 
two  hours  and  was  holding  the  inquest.  I  next  saw  defen- 
dant about  twelve  o'clock  that  day ;  I  conversed  with  him ;  I 
asked  him  if  his  name  was  Neuslein  ;  he  said  "  yes."  I  asked 
him  if  he  was  going  to  bury  his  wife,  or  let  the  county  bury 
her.  I  told  him  he  had  killed  her,  and  asked  him  what  he 
whipped  her  with.  He  said  with  a  stick  of  wood.  I  asked 
him  what  he  whipped  her  for.  He  said  she  would  not  cook 
his  breakfast.  When  I  told  him  he  had  killed  her,  he  ap- 
peared aflFected  and  cried.  [Cross-examined.]  He  (Nuesleui) 
did  not  say  that  she,  the  deceased,  got  drunk.  I  do  not  re- 
collect to  have  stated  any  thing  to  the  contrary  of  what  I 
stated  now  ;  if  I  did,  it  was  a  mistake.  I  did  not  find  any 
blood  on  the  mantel-piece ;  I  do  not  think  the  wounds  on  the 
deceased  could  have  been  produced  by  a  fall.  There  was  no 
doctor  present  at  the  mquest.  Her  dress  was  disarranged ;  I 
believe  I  testified  her  clothes  were  disarranged.  There  was 
most  blood  on  the  back  of  her  head.  I  can  not  say  whether 
I  did  state  that  the  most  of  the  blood  was  in  her  bosom  or 
not.  There  was  no  indication  of  a  struggle.  The  stick  was 
handed  to  me,  and  was  in  three  parts.  They  were  all  handed 
to  me.  The  edges  were  sharp.  The  stick  was  undressed 
plank.    The  wound  was  a  contusion  rather  than  a  cut.    The 
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blood  was  on  the  edge  of  the  piece  handed  to  me,  and  not  on 
the  side.  The  blood  was  on  but  one  piece  of  the  stick,  and 
in  one  place.  I  applied  the  bloody  stick  to  the  wound ;  it 
fitted  the  wound.  I  saw  no  fracture.  There  was  no  fracture 
on  the  eye.  The  bruises  were  black  and  blue.  I  can  not 
tell  how  long  after  the  blow  is  inflicted  on  the  person  it  will 
look  in  the  way  those  bruises  looked.  The  skin  looked  na- 
tural all  over  the  body.  The  black  spots  around  the  eyes,  I 
think,  could  not  have  come  from  tlie  same  lick  that  was  on 
the  head.  She  did  not  bleed  to  death.  The  cut  behind  the 
ear  was  two  and  a  half  inches  from  the  ear,  in  the  back  of  the 
head.  There  was  no  penetration  of  the  brain  from  this  cut. 
I  don't  know  whether  the  body  had  been  moved  before  I  got 
there.  I  can't  tell  why  the  body  seemed  to  be  conti'acted.  It 
might  have  been  caused  by  the  agonies  of  death.  She  had  a 
young  child  at  this  time.  The  blood  was  black,  but  yet 
fluid.  In  cases  of  death  by  apoplexy  I  never  saw  blood  flow 
from  the  nose,  except  in  the  case  by  drowning ;  it  is  almost 
always  so  in  that  class  of  cases.  I  have  examined  for  blood  in 
the  case  of  death  by  apoplexy  produced  by  drunkenness,  and 
never  saw  any.  A  person  might  fall  down  cellar  and  obtain 
such  wounds.  The  floor  of  the  cellar  was  yellow  clay. 
There  was  a  little  water  in  some  places  in  the  cellar.  I  saw 
staves  and  pieces  of  wood  around  the  entry  of  the  cellar.  All 
those  staves  were  in  their  places.  There  was  blood  on  the 
hoops  of  the  barrels.  The  frame  of  the  door  was  three  inch 
scantling ;  edges  sharp.  The  bruises  were  black  and  blue. 
The  appearance  of  the  corpse  was  natural.  I  am  not  certain 
but  that  the  woman  might  have  died  of  apoplexy.  The  hair 
on  the  stick  was  the  same  as  that  on  tlie  head ;  of  a  dark 
color.  The  wounds  on  the  breast  I  do  not  think  would  alono 
have  caused  her  death.  The  defendant  did  not  particularly 
describe  to  me  the  kind  of  stick  with  which  he  said  he  whip- 
ped his  wife  when  in  the  calaboose.  I  tried  to  make  froth 
come  out  of  her  mouth  by  pressing  her  breast.  I  smelt  her 
mouth  and  there  was  no  sign  of  liquor.  She  could  not  have 
fallen  down  the  cellar  and  put  blood  on  the  barrels  by  the 
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fall.  The  blood  was  on  one  part  of  the  stick  ;  it  must  have 
come  there  after  the  stick  was  broken.  I  don't  think  a  per- 
son falling  on  a  stick  could  have  discolored  it  in  this  manner. 
Peter  McDonald,  a  witness,  said  :  Mary  McDonald,  a  wit- 
ness in  this  case,  is  my  wife.  I  knew  Ann  Mary,  wife  of 
defendant.  I  live  about  one  block  from  defendant's  house. 
I  recollect  the  time  she  died.  I  saw  her  that  day  before  her 
death.  I  first  saw  her  early  in  the  morning  about  four 
o'clock  ;  she  was  going  across  her  own  tillage  field.  Defen- 
dant was  there  beginning  to  plow  in  the  end  of  the  field. 
She  was  about  a  couple  of  perches  from  Neuslein.  I  saw  her 
in  and  out  the  whole  day ;  I  saw  her  three  or  four  times 
from  eight  o'clock  to  ten  o'clock  ;  I  saw  her  about  nearly  ten 
o'clock  standing  by  her  own  stack  of  oats,  a  littlo  distance 
from  the  house.  She  was  going  round  the  stack  ;  defendant 
convenient  to  her.  He  was  standing  a  little  bit  from  her. 
She  went  towards  the  house ;  she  just  ran  out  and  in.  Af- 
ter that  time  I  went  over  there  that  day.  He  came  for  me 
about  half-past  eleven  o'clock ;  he  went  before  me  and  was 
half  way  between  our  house  and  his  when  I  followed  him. 
I  went  down  after  him  in  the  cellar ;  I  saw  deceased  in  his 
(defendant's)  hands.  She  was  dead.  He  was  throwing  vin- 
egar or  whisky  on  her  and  wiping  her  with  a  cloth.  He 
asked  me  to  help  him  to  put  life  in  her.  I  told  him  he 
wanted  no  help  ;  he  had  done  all  the  work  himself ;  I  meant 
he  had  killed  her.  He  asked  me  if  I  would  not  say  she  was 
drunk  ?  I  told  liim  I  would  say  no  such  thing ;  I  said  I 
would  swear  he  (defendant)  killed  her.  He  said,  "Oh! 
neighbor,  no."  I  staid  there  about  half  a  minute  and  left 
him  there.  I  went  outside,  and  told  my  wife  to  stay  there 
while  I  called  my  next  door  neighbor,  and  was  gone  about 
two  minutes.  John  Carnum  and  another  man  was  there.  I 
came  back  to  the  house.  Defendant  was  shaking  deceased 
upon  the  floor.  I  can't  say  how  he  hauled  her  out  of  the 
cellar.  Staid  there  a  good  while,  and  myself  and  another 
man  took  him  to  the  calaboose.  I  did  not  hear  him  speak 
any  thing  more.    It  was  about  two  o'clock  or  after  when  I 
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got  down  to  the  city  hall ;  walked  all  the  way  down.  Tlie 
folks  had  a  stick  when  I  got  back  looking  at  it.  Some  blood 
was  on  the  back  of  the  stick,  on  the  end  of  it.  It  was  broken 
into  pieces.  There  were  two  pieces.  I  saw  the  coroner  fit 
the  pieces  together.  I  saw  the  wounds  on  her  person.  I  saw 
her  every  day  before  that.  She  would  be  hoeing,  &c.  She 
was  always  attending  to  things  about  the  garden.  I  saw 
them  often  quarreling.  He  (defendant)  used  to  strike  and 
whip  her.  Pour  or  five  days  before  the  day  she  died  I  saw 
him  whip  her.  Sometimes  I  would  see  him  strike  her  with 
a  bean  stick.  I  saw  him  strike  her  three  times  and  then  she 
ran  into  the  house.  She  would  not  strike  him  back.  I  saw 
him  knock  her  down  with  a  lump  or  clod.  She  staggered 
and  fell  against  the  house.  That  was  Tuesday  or  Wednes- 
day. Thursday  and  Friday  they  plowed,  and  that  day  she 
died.  I  never  saw  him  strike  her  with  his  fist.  He  struck 
her  on  Tuesday ;  he  struck  her  with  clods  or  something  and 
she  fell  over  against  the  wall.  She  went  into  the  house. 
Wednesday  and  Thursday  it  was  with  the  sticks.  They  never 
lived  peaceably.  I  never  saw  her  strike  him.  She  was  a  lit- 
tle woman,  industrious  and  worked  hard.  [Cross-examined.] 
This  was  in  St.  Louis  county.  I  was  always  on  good  terms 
with  defendant.  I  can  not  see  all  that  passed  on  defendant's 
premises.  Tuesday,  Wednesday  and  Thursday,  he  beat  her 
or  struck  her.  I  don't  recollect,  in  giving  in  my  testimony 
on  the  former  trial  of  this  case,  that  I  then  said  tliis  whip- 
ping took  place  four  weeks  before  her  death. 

John  Sterling,  a  witness  for  the  State,  testified :  I  have 
known  defendant  six  years.  I  live  about  half  a  mile  from 
him.  Ann  Mary  Nueslien  was  the  name  of  the  deceased.  I 
called  her  Anna.  I  recollect  the  day  she  died.  I  arrested 
defendant.  I  came  out  from  town  between  twelve  and  one 
o'clock.  Some  neighbors  rushed  together  there.  I  asked 
what  was  the  matter.  They  told  me  that  the  tailor  had  killed 
his  wife.  I  asked  the  reason  why  they  did  not  take  him  out 
I  went  in  and  said,  "  John,  what  you  doing  ?  kill  your  wife  ?" 
He  said,  "  no."    He  was  scared.     I  told  him  it  was  no  use 
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to  rub  her  any  longer ;  that  she  would  never  wake  up  again. 
I  told  him  he  was  a  prisoner,  and  he  said  he  would  knock 
skin  o£f  my  face  ;  I  and  Hans  were  not  able  to  do  it.  We 
tied  him  with  a  clothes  line,  and  brought  him  down  to  the 
calaboose.  I  saw  the  stick  there.  I  saw  him  hit  her  with  a 
hoe.  This  took  place  between  nine  and  ten  o'clock.  [Cross- 
examined.]  I  was  about  two  blocks  off  when  I  saw  him 
strike  her  with  a  hoe.  I  don't  know  whether  the  blow  ac- 
tually struck  her  or  not.  She  dodged  back  as  if  she  was 
struck  at. 

Mrs.  Jane  Monan  being  sworn,  testified  on  the  part  of  the 
defendant,  as  follows:  I  knew  defendant  and  his  wife  five 
years.  I  lived  in  their  house,  corner  of  Tenth  and  Biddle.  I 
never  saw  her  with  the  sign  of  liquor  about  her  more  than 
two  or  three  times.  She  seemed  quiet.  I  saw  her  going  to 
her  work,  stumbling  at  it.  I  don't  know  what  liis  treatment 
of  her  was.  I  knew  Nueslein  five  years,  and  lived  in  the 
same  building  with  him.  Nueslein  and  wife  moved  away.^  I 
never  saw  her  under  the  influence  of  liquor  but  three  times ; 
this  was  about  two  or  three  months  before  they  moved 
away.  The  next  time  was  a  long  time  before  —  about  six 
months  between  the  last  time  and  the  time  before  the  last 
that  she  was  in  liquor.  I  never  saw  her  drink  any  thing 
myself.  I  saw  them  together  often.  She  did  not  look  like  a 
woman  that  would  drink  herself  to  death. 

Aim  Maher,  for  defence,  testified  that  she  knew  defendant 
and  wife  five  years.  The  first  time  she  saw  her  she  was  quite 
drunk.  She  went  there  sometimes  after  vegetables.  She 
saw  her  fall  down  on  her  back,  her  hands  and  feet  up,  and 
she  was  struggling  about  ten  minutes  before  she  could  get 
up.  She  picked  up  the  baby  which  had  fallen  from  her 
arms  and  went  to  the  back  of  the  house. 

Charles  Farterman  stated  that  he  knew  the  parties  about 
one  year ;  he  lived  in  a  house  on  Tenth  street ;  worked  for 
defendant  two  or  three  days.  Saw  her  fourteen  days  or  three 
weeks  before  she  died ;  never  knew  her  drimk  or  be  under 
the  influence  of  liquor. 
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Henry  Fischer  knew  defendant  and  his  wife  five  or  six 
years ;  never  saw  her  drink  or  drunk.  Saw  her  every  day — 
sometimes  two  or  three  times  a  day.  This  was  several  years 
ago. 

Dr.  A.  Hanmier  being  sworn,  stated  that  such  a  wound  as 
described  on  the  head  of  deceased  may  produce  death,  but  it 
is  not  probable  without  some  predisposing  cause  in  the  pa- 
tient or  person  thus  cut.  I  should  not  think  such  a  wound 
would  produce  death.  Of  course  he  could  not  speak  with 
positiveness ;  nor  is  it  possible  to  do  so  in  such  case  without 
a  post  mortem  examination. 

This  was  all  the  testimony  on  either  side.  The  court  gave 
the  following  instructions  of  its  own  accord :  "  The  defen- 
dant is  charged  with  murder  in  tlie  first  d^ree,  by  having 
wilfully,  deliberately  and  premeditatedly  killed  his  wife  Ann 
Mary  Nueslein,  by  inflicting  wounds  upon  her  with  a  club. 
The  word  *  wilfully,'  as  here  used,  means  intentional,  not 
accidental.  The  word  *  deliberately'  means  a  cool  state  of 
the  blood — ^that  is,  not  in  a  heated  state  of  the  blood  caused 
by  a  lawful  provocation;  and  the  word  'premeditatedly' 
means  thought  of  beforehand ;  any  length  of  time  however 
short.  If  you  believe  that  defendant,  in  malice,  did  wil- 
fully or  intentionally  strike  and  beat  and  kill  deceased  with 
a  club  as  described  in  the  indictment,  and  that  he  did  so 
without  being  in  a  heat  of  passion  caused  by  a  lawful  pro- 
vocation, and  that  he  thought  of  beating  and  killing  her  be- 
forehand any  length  of  time,  however  short,  then  defendant 
is  guilty  of  murder  in  the  first  degree,  and  so  you  should 
find.  If  you  believe  that  defendant,  in  malice,  did  wilfully 
strike  and  wound  deceased  as  described,  by  striking  her  with 
a  club  or  stick  likely  to  produce  death  or  great  bodily  harm, 
and  that  he  did  so  without  the  specific  intent  to  kill  her  but 
with  the  intent  to  inflict  upon  her  great  bodily  harm,  and 
deceased  came  to  her  death  by  wounds  inflicted  under  such 
circumstances,  then  defendant  is  guilty  of  murder  in  the  first 
degree,  and  so  the  jury  should  find.  Malice  here  mentioned 
means  a  condition  of  the  mind  and  heart  void  of  social  duty 
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and  fatally  bent  on  mischief,  which  condition  is  evidenced 
by  former  grudges,  antecedent  menaces  and  preconcerted 
schemes  to  do  the  party  injured  some  bodily  harm ;  and  if  you 
find  defendant  struck  and  w5unded  deceased,  as  alleged  in 
the  indictment,  with  a  stick  or  club  likely  to  produce  death 
or  great  bodily  harm,  the  law  presumes  he  struck  and 
wounded  her  in  malice.  Although  you  may  believe  that  de- 
ceased was  in  the  habit  of  getting  drunk,  and  failed  to  per- 
form her  duty  as  a  wife  by  neglecting  or  refusing  to  cook  and 
prepare  the  meals  of  defendant,  these  facts  constitute  no  legal 
provocation,  and  passion  to  mitigate  the  alleged  homicide 
can  not  arise  tlierefi-om ;  and  if  you  find  that  defendant, 
from  either  or  both  of  these  reasons,  wilfully  struck  and  killed 
deceased  with  a  club  likely  to  kill  or  cause  great  bodily 
harm,  with  the  specific  intent  to  kill  or  to  render  her  great 
bodily  harm,  and  that  the  wounds  thereby  inflicted  caused  her 
death  as  hereinafter  explained,  then  defendant  is  guilty  of 
murder  in  the  first  degree,  and  so  you  should  find.  And 
passion,  in  law,  means  a  heated  state  of  the  blood,  caused  by 
a  lawful  provocation ;  and  no  heat  of  passion,  to  mitigate 
oflFence,  can  be  presumed,  unless  the  provocation  producing 
such  passion  be  established  by  proof  in  the  cause.  If  you 
find  that  defendant  beat  and  wounded  the  deceased  with  a 
club  as  described  in  the  indictment,  or  any  other  weapon  or 
instrument  of  a  similar  character,  there  is  no  excusable 
homicide  in  the  case.  If  you  believe  defendant  killed  de- 
ceased by  blows  inflicted  with  a  club  not  likely  to  kill  or  to 
give  great  bodily  harm,  and  that  he  did  so  without  any  design 
to  kill  her  or  give  her  great  bodily  harm,  and  that  he  did  so 
without  malice,  then  the  offence  is  manslaughter  in  the  fourth 
degree.  But  if  you  find  that  defendant  inflicted  the  wound 
alleged  on  deceased,  and  killed  her  with  malice,  then  there 
is  no  manslaughter  in  the  case.  Although  you  may  be  satis- 
fied that  deceased  was  laboring  under  the  effects  of  disease, 
or  was  an  habitual  drunkard,  to  such  a  degree  as  in  all  pro- 
bability would  have  shortly  terminated  her  life,  yet  if  you 
believe  that  defendant  inflicted  wounds  as  alleged  upon  de- 
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ceased  which  hastened  or  accelerated  her  death,  this  in  the 
law  is  a  killing  of  deceased  by  defendant ;  and  if  you  find 
such  wounds  were  inflicted  by  defendant  upon  deceased,  and 
that  the  wounds  caused  apoplexy  or  any  other  disease,  and 
that  deceased  died  of  the  disease  thereby  caused,  this  in  law 
is  a  killing  of  deceased  by  defendant,  and  you  should  so  find. 
It  is  not  necessary  to  a  conviction  in  this  cause  that  defen- 
dant's guilt  should  be  proved  by  an  eye-witness  thereof.  His 
guilt  may  be  lawfiiUy  proven  by  circumstantial  evidence.  If 
you  find  defendant  guilty  of  murder  in  the  first  degree,  you 
will  simply  state  so  in  your  verdict.  If  you  find  him  guilty 
of  manslaughter  in  the  fourth  degree,  you  will  assess  his 
punishment  by  imprisonment  in  the  penitentiary  not  less  than 
two  nor  more  than  three  years,  or  in  jail  not  less  than  six 
months,  or  by  fine  not  less  than  five  hundred  dollars,  or  by 
both  a  fine  not  less  than  one  hundred  dollars  and  imprison- 
ment in  jail  not  less  than  three  months.  If  you  have  a  rea- 
sonable doubt  of  defendant's  guilt,  you  should  acquit ;  but  a 
doubt,  to  authorize  an  acquittal  on  that  ground,  ought  to  be 
a  substantial  doubt  touching  defendant's  guilt,  and  not  a 
mere  possibility  of  his  innocence." 

The  defendant  excepted  to  the  giving  of  these  instructions, 
and  asked  the  following :  "  The  jury  are  instructed  that  if 
they  shall  find  that  defendant  inflicted  chastisement  or  blows 
upon  his  deceased  wife  anterior  to  the  day  on  which  she  died, 
yet  that  treatment  should  have  no  effect  in  determining  the 
question  of  guilt  of  the  prisoner  at  the  bar,  unless  they  shall 
believe  that  that  treatment  accelerated  or  contributed  in  some 
measure  to  that  result ;"  which  the  court  refused  to  give,  and 
the  defendant  excepted. 

In  this  court  the  defendant's  counsel  relies  chiefly  upon 
the  following  instructions  for  reversing  the  judgment  of  the 
Criminal  Court :  "  If  you  believe  that  defendant,  in  malice, 
did  wilfully  strike  and  wound  deceased  as  described,  by 
striking  her  with  a  club  or  stick  likely  to  produce  death  or 
great  bodily  harm,  and  that  he  did  so  without  the  specific  in- 
tent to  kill  her  but  with  the  intent  to  inflict  upon  her  great 
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bodily  harm,  and  deceased  came  to  her  death  by  wounds  in- 
flicted under  such  circumstances,  then  defendant  is  guilty  of 
murder  in  the  first  degree,  and  so  you  should  find."  "  If 
you  have  a  reasonable  doubt  of  defendant's  guilt,  you  should 
acquit ;  but  a  doubt,  to  authorize  an  acquittal  on  that  ground, 
ought  to  be  a  substantial  doubt  touching  defendant's  guilt, 
and  not  a  mere  possibility  of  his  innocence ;"  and  also  insists 
that  the  court  erred  in  refusing  to  give  the  instruction  prayed 
for  by  defendant. 

Let  us  now  examine  these  instructions.  First,  I  will  re- 
mark that  the  instructions  must  be  considered  in  reference  to 
the  evidence  ofiered  in  the  case,  and  this  court  will  consider 
the  instructions  given  as  an  exposition  of  the  law  of  the  case, 
and  ascertain  whether  the  law  has  been  fairly  and  correctly 
given  to  the  jury  by  the  whole  of  the  instructions,  although 
some  one  of  them  or  some  part  of  them  may  be  objectionable. 
The  instruction  in  relation  to  doubt  is  the  law,  although  the 
word  "  substantial"  is  seldom  used  in  connection  with  it.  It 
means  a  real  doubt  of  the  defendant's  guilt ;  not  a  mere  pos- 
sibility of  his  innocence.  The  common  phrase  is  "  reasona- 
ble doubt"  of  the  defendant's  guilt.  If  there  be  such,  the 
jury  must  acquit.  We  can  not  say  that  the  jury  were  mis- 
led by  the  court  informing  them  that  the  doubt  must  be  a 
substantial  doubt ;  this  did  not  require  any  thing  more  than  a 
reasonable  doubt  of  his  guilt.  They  must  doubt  of  his  guilt 
before  they  can  acquit  by  reason  of  such  doubt.  This  doubt 
must  be  a  real  state  or  condition  of  the  jurors,  in  which  they 
can  not  say  they  feel  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  truth  of  the  charge.  It  is  not  a  mere  possible 
doubt.  "  Such  doubt  however  should  be  actual  and  substattr 
tial;  not  mere  possibility  or  speculation."  (Commonwealth 
V.  Harman,  4  Barr,  270 ;  Pate  v.  People,  8  Oilman,  644 ; 
Wharton's  Criminal  Law,  827.)  It  does  not  imply,  as  the 
defendant's  counsel  supposed  it  did  here,  that  the  jury  must 
not  only  have  a  reasonable  doubt  of  the  defendant's  guilt,  but 
they  must  have  also  something  more ;  they  must  have  a  be- 
lief that  he  is  innocent.    The  Court  only  meant  to  inform 
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them  that  the  kw  required  the  doubt  to  be  a  real  one,  not 
a  possibility.  We  must  then  rule  this  point  against  the 
prisoner. 

In  looking  over  the  evidence  in  this  case,  there  can  be  no 
doubt  but  that  deceased  came  to  her  death  by  unlawful  and 
violent  means.  She  was  bruised  all  over  her  body.  Her 
legs,  from  her  toes  to  her  knees,  were  skinned.  There  were 
large  bruises  on  her  breast.  Her  eyes  were  blackened,  and 
there  was  a  cut  or  wound  on  her  head  just  above  the  right 
ear,  an  inch  and  a  half  in  length,  cut  into  the  skull  bone. 
The  skull  bone  was  laid  open  and  to  be  seen.  There  was  a 
dent,  and  a  sensible  one,  in  the  skull.  The  evidence  shows 
this,  in  all  probability,  was  made  with  a  piece  of  undressed 
plank,  about  three  feet  long,  two  and  a  half  inches  broad,  and 
one  inch  thick.  The  edges  were  sharp.  The  stick  or  piece 
of  wood  was  broken  in  two  or  three  parts  ;  on  one  of  these 
parts  was  a  bloody  spot  equal  in  extent  to  the  wound  on  the 
head  of  the  deceased.  By  applying  the  stick  to  the  wound 
the  bloody  part  fitted  the  cut.  There  was  hair  on  this  part 
of  the  stick,  and  the  hair  was  the  same  as  that  of  the  deceas- 
ed's head.  The  prisoner  confessed  that  he  whipped  his  wife 
with  a  stick  of  wood ;  leaving  no  doubt  upon  the  minds  of 
every  one  who  heard  the  evidence,  that  the  piece  of  wood 
described  by  the  witnesses  was  the  stick  used  in  producing; 
her  death.  The  witness  (the  coroner)  stated  that  a  goodL 
blow  with  this  stick  would  knock  a  person  down.  It  was. 
such  an  instrument  as  might  cause  death  to  be  inflicted  by 
its  use.  It  was  an  instrument  calculated  to  produce  gr^t 
bodily  harm ;  injuries  of  a  serious  character,  fatal  to  Ufe, 
might  be  caused  by  its  use.  Under  this  state  of  evidence,^  was 
the  instruction  complained  of  proper  ?  The  jury  were,  in- 
structed that  if  they  believed  the  defendant  in  maKce  did 
wilfully  strike  and  wound  the  deceased  by  striking  her  with  a 
club  or  stick  likely  to  produce  death  or  great  bodiljr  harm, 
and  that  it  was  done  without  the  specific  intent  to  kill  her, 
but  with  the  intent  to  inflict  upon  her  great  bodily  harm,  and 
that  the  deceased  came  to  her  death  by  wounds  inflicted' uli- 
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der  such  circumstances,  then  the  defendant  is  guilty  of  mur- 
der in  the  first  degree.  This  is  in  accordance  with  the  law 
as  laid  down  in  the  case  of  Jennings  v.  State,  18  Mo.  441. 
It  is  complained  of  by  the  counsel  in  the  case  now  before  us, 
that  the  phrase,  "  great  bodily  harm,"  was  not  explained  to 
the  jury ;  that  what  would  constitute  great  bodily  harm  was 
a  matter  of  the  law  for  the  court  to  ascertain,  and  that  it 
was  wrong  to  leave  it  for  the  jury.  Such  is  not  our  view  of 
the  law.  What  kind  of  a  stick  or  club  is  calculated  to  pro- 
duce great  bodily  harm,  when  used  as  an  instrument,  is  a 
matter  of  fact  capable  of  proof,  and  the  jury  is  the  proper 
and  only  legitimate  tribimal  to  ascertain  facts,  and  from  the 
evidence  before  them  they  can  find  out  with  unerring  cer- 
tainty whether  the  instrument  used  is  one  with  which  great 
bodily  harm  can  be  inflicted.  Homicide,  committed  in  the 
attempt  to  perpetrate  any  arson,  rape,  robbery,  burglary,  or 
oOier  felony y  shall  be  deemed  murder  in  the  first  degree. 
The  wilfully  and  maliciously  inflicting  great  bodily  harm 
upon  another  is  a  felony  under  our  statute  of  crimes  and 
punishments.  Therefore,  although  the  jury  may  believe  that 
the  prisoner  did  not  in  this  case  strike  tlie  deceased  with  the 
stick  with  the  specific  intent  to  kill  her  at  the  time,  but  with 
the  design  maliciously  to  inflict  upon  her  great  bodily  harm, 
and  the  deceased  came  to  her  death  by  woimds  inflicted  im- 
der  such  circumstances,  then  such  killing  is  murder  in  the 
first  degree. 

The  court  properly  explained  the  law  in  regard  to  murder 
in  the  instructions  given.  It  explained  the  terms  "  malice," 
"  passion,"  "wilfully,"  "  deliberately"  and  "  premeditatedly." 
But  thee  ounsel  for  the  prisoner  contends  that  the  court  left  it 
to  the  jury  to  find  out  what  was  lawful  provocation,  and  that 
this  is  error,  and  Dunn's  case,  18  Mo.  419,  is  referred  to. 
Let  us  examine  this  cause  of  complaint.  As  remarked  before, 
the  instructions  must  be  considered  in  regard  to  the  facts  in 
proof.  Here  the  only  circumstances  offered  or  referred  to  by 
the  defendant  to  mitigate  his  crime,  to  show  provocation  on 
the  part  of  the  deceased,  were  her  refusal  to  prepare  his 
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meals — ^to  cook  his  breakfast,  as  he  himself  alleged,  and  her 
drunkenness.  Now,  although  the  court  below,  in  explaining 
the  meaning  of  the  term  "  deliberately,"  used  the  expression 
"  lawful  provocation,"  and  also  in  explaining  "  malice  and 
passion"  used  the  same  expression,  "  caused  by  lawful  pro- 
vocation," and  did  not  then  tell  the  jury  what  was  lawful 
provocation,  but  left  the  term  unexplained;  yet  the  court 
afterwards  takes  up  the  facts,  and  the  only  facts  having  the 
slightest  bearing  on  the  subject  of  lawful  provocation  in  the 
case,  and  distinctly  tells  the  jury  these  facts  do  not  in  law 
amount  to  a  lawful  provocation.  So  the  jury  are  not  left  to 
fancy,  or  to  imagine,  or  to  grope  about  in  the  dark,  as  to 
whether  there  was  any  lawful  provocation  in  this  case  or  not. 
It  was  not  so  in  Dunn's  case.  There  was  no  instruction  there 
explaining  lawful  provocation;  nor  did  the  court,  in  that 
case,  take  up  the  facts  and  say  to  the  jury,  these  in  law  are 
or  are  not  considered  as  affording  a  lawful  provocation.  In 
Dunn's  case  too,  the  court  improperly  undertook  to  comment 
upon  the  evidence.  That  case  was  properly  reversed  and  re- 
manded. It  is  impossible,  in  the  nature  of  things,  for  the 
court  to  lay  down  a  rule  explaining  lawftil  provocation  in 
every  given  case.  This  must  depend  upon  the  varied  facts 
and  matters  introduced  in  evidence ;  and  when  facts  are  of- 
fered in  evidence  for  the  purpose  of  showing  a  lawful  provo- 
cation, it  is  the  duty  of  the  court  to  pronoimce  whether  in 
law  such  facts  amount  to  a  lawful  provocation  or  not. 

In  looking  over  the  record  of  this  awful  deed,  there  can 
not  arise  a  doubt  of  its  being  murder  most  foul  and  cruel. 
The  poor  victim  must  have  suffered  much  from  the  inhuman 
conduct  of  him  who  should  have  stood  forth  her  protector 
and  shield. 

The  instruction  asked  for  by  the  defendant  was  properly 
refused ;  that  evidence  was  admitted  to  show  how  devoid  of 
,  all  social  duty  and  how  bent  on  mischief  the  heart  must  be 
that  could  inflict  such  acts  on  one  standing  in  so  near  a  rela- 
tion to  the  perpetrator.  It  was  not  to  connect  the  former 
cruel  deeds  with  the  act  producing  her  death,  but  to  show 
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that  he  who  could  thus  act  towards  his  wife  might  go  one 
step  further.  It  was  to  show  the  probability  of  her  death 
being  caused  by  her  own  husband.  There  was  no  eye-wit- 
ness. The  murder  had  to  be  found  out.  The  testimony  had 
a  tendency  to  point  out  the  actor,  was  proper  and  competent 
for  that  purpose,  and  the  instruction  was  not  at  all  calculated 
to  assist  the  jury  in  forming  a  proper  conclusio)i,  nor  could 
its  refusal  operate  to  the  defendant's  injury. 

We  have  given  the  whole  case  a  patient  and  thorough  in- 
vestigation. We  find  no  error  in  the  court  below.  We  have 
noted  the  principal  points  relied  upon  by  the  counsel  of  the 
prisoner  for  a  reversal  of  the  judgment,  and  feel  it  our  duty 
to  overrule  them.  The  minor  points  we  have  not  regarded 
as  necessary  to  be  here  noticed.  Upon  the  whole  record,  we 
find  nothing  authorizing  us  to  reverse  the  judgment  below. 
The  law  then  must  take  its  course.  The  judgment  is  affirmed, 
Judge  Scott  concurring.  It  is  ordered  that  the  judgment  of 
this  court  be  certified  to  the  Criminal  Court,  in  order  that 
the  sentence  of  that  court  may  be  carried  into  execution. 


The  State,  Respondent,  v.  Shoultz,  Appellant. 

1.  S.,  a  cripple,  deformed  fW>m  infiuicy,  was  indicted  for  murder;  held,  that 
evidenoe  was  inadmissible  in  liis  behalf  to  show  that  by  reason  of  his  weak 
and  crippled  condition  of  body  he  was  rendered  nenrons  and  pecoliarly  sen- 
sitire  to  fear  fW>m  external  violence. 

2.  Where  one  wilAdly  shoots  and  kills  another  in  malice,  it  is  murder  in  the 
first  degree,  and  not  murder  in  the  second  degree. 

Appeal  from  St.  Louis  Criminal  Court. 

Cline  8f  Jamisorty  for  appellant. 

I.  The  evidence  offered  by  defendant  was  clearly  compe- 
tent and  should  have  been  admitted.  The  condition  of 
Shoultz's  mind  was  an  important  consideration  for  the  jury  in 
passing  upon  his  guilt  or  innocence.  The  evidence  shows 
him  to  be  a  weak  and  crippled  boy  ;  deformed  firom  his  infan- 
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cy ;  always  sick  and  often  unable  to  walk  or  help  himself, 
and  of  so  frail  a  fabric  that  an  ordinary  blow  from  the  fist  of 
the  deceased  would  have  been  sufficient  to  take  his  life.  This 
had  a  powerful  effect  upon  his  mind,  and  when  he  saw  his 
hand  raised  against  him,  a  sense  of  his  own  weakness,  height* 
ened  by  the  pain  of  disease,  which  had  preyed  upon  him 
from  his  birth,  moved  him  to  do  that  for  his  own  protection 
which  is  now  charged  to  be  murder  in  the  first  degree.  If 
the  defendant  really  and  honestly  supposed  deceased  intended 
to  do  him  some  great  personal  injury,  and  that  it  was  about 
to  fall  upon  him,  although  he  had  no  reason  for  thus  suppos- 
ing, yet  if  he  were  to  show  that  his  belief  arose  from  his 
peculiar  constitution  and  character,  or  from  nervousness  or 
cowardice  caused  by  his  crippled  condition,  the  homicide  in 
that  case  would  not  have  amounted  to  murder,  but  would 
have  been  manslaughter  in  the  fourth  degree  under  our  stat- 
ute. (Whart.  on  Hom.  212-6 ;  Whart.  Crim.  Law,  463, 
note ;  3  Stew.  &  Porter,  815.) 

II.  The  fifth  instruction  given  was  erroneous.  If  the  jury 
should  believe  that  deceased  and  defendant  were  of  equal 
strength,  then  the  provocation  referred  to  in  this  instruction 
would  not  extenuate  the  crime  to  manslaughter.  The  same 
principle  should  apply  to  cases  where  parties  are  equal  in 
strength  as  where  they  are  unequal.  The  instruction  also 
cuts  off  every  defence  or  palliation  which  might  arise  either 
from  passion  or  self-defence,  where  the  defendant  was  the 
first  trespasser  in  a  difficulty  which  resulted  in  death.  No 
declining  the  combat,  no  retreating  to  the  wall  or  ditch,  would 
be  sufficient  to  protect  the  accused  from  the  penalty  of  death ; 
if  he  commenced  the  difficulty,  it  matters  not  under  this  in- 
struction how  hot  the  contest  may  be  waged,  or  how  great 
the  peril  of  the  first  trespasser  might  become,  yet  he  is  left 
by  this  instruction  without  any  means  of  defence,  and  can 
alone  seek  protection  by  flight.  If  the  instruction  had  pur- 
sued the  language  of  the  law  by  stating  that  the  provocation 
must  be  sought  by  the  deceased  in  order  to  destroy  its  legal 
effect  in  his  defence,  then  the  jury  would  have  understood 
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its  import,  and  the  appellant  would  have  been  left  without  any 
reasonable  t)bjection  to  its  having  been  given.  The  sixth  and 
seventh  instructions  are  objectionable  for  the  same  reasons. 

in.  The  eleventh  is  erroneous.  This  instruction  takes 
from  the  jury  all  consideration  of  murder  in  the  second  de- 
gree in  every  case  where  death  ensues  from  an  intentional 
act  of  violence,  and  unless  there  be  a  lawful  provocation  and 
a  heat  of  passion,  or  unless  it  be  done  in  self-defence,  the 
perpetrator  is  pronounced  guilty  of  murder  in  the  first  de- 
gree. The  cases  of  the  State  v.  Dunn,  18  Mo.  419 ;  State  v. 
Jennings,  18  Mo.  443,  certainly  carried  the  doctrine  to  its 
fullest  extent.  Here  a  wilful  act  is  held  to  satisfy  a  statute 
which  requires  the  killing  to  be  done  with  deliberation  and 
premeditation.  (See  Whart.  Crim.  La,  439;  Copeland  v. 
State,  7  Hump.  479 ;  Wliart.  on  Hom.  168.) 

IV.  The  instructions  asked  by  defendant  were  improperly 
refused.  (See  Granger  v.  The  State,  6  Yerg.  459  ;  State  v. 
Scott,  4  Ired.  409  ;  Whart.  C.  L.  463  ;  19  Wend.  669 ;  Shor- 
ter V.  People,  2  Comst.  197.) 

C  G,  MaurOy  (circuit  attorney,)  for  respondent,  cited 
Whart.  on  Hom.  215,  197 ;  People  v.  Clark,  3  Seld.  393 ; 
Beauchamp  v.  The  State,  6  Blackf.  310;  Mitchum  v.  The 
State,  11  Geor.  628  ;  The  State  v.  Tilley,  3  Ired.  424  ;  Peo- 
ple V.  Shorter,  4  Barb.  S.  C.  460  ;  2  Comst.  193.) 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

Israel  Shoultz  was.indicted  at  the  July  term,  A.  D.  1856,  of 
the  St.  Louis  Criminal  Court,  for  the  murder  of  Henry  In- 
kamp.  At  the  January  term,  1857,  he  was  tried  and  convicted 
of  murder  in  the  first  degree.  He  moved  for  a  new  trial ; 
his  motion  was  overruled,  and  he  brings  the  case  here  by 
appeal. 

The  record  shows  the  following  statement  of  the  facts  of 
the  case :  Dr.  William  Taussig,  produced  and  sworn  on  the 
part  of  the  State,  deposes  and  says :  I  am  a  physician  by  pro- 
fession, and  reside  in  Carondelet,  St.  Louis  county.  I  know 
defendant  Shoultz-— ever  since  I  resided  there— and  was  also 
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acquainted  with  Henry  Inkamp,  the  deceased.  I  was  called 
to  see  deceased  after  he  was  shot ;  saw  a  wound  on  his  left 
side ;  it  was  caused  by  a  ball,  shot  from  a  gun  or  pistol,  which 
had  passed  through  his  body  and  came  out  on  his  right  side, 
or  was  protruded  through  the  skin«  I  took  the  ball  out,  and 
directed  some  treatment.  He  died  upon  Thursday  morning 
from  the  eflTect  of  the  shot.  I  officiated  at  the  post  mortem 
examination.  Upon  opening  the  deceased's  body,  I  foimd  that 
the  ball  had  struck  the  eighth  rib,  glanced  downward,  pene- 
trated the  peritoneal  coat  of  the  stomach,  grazed  the  walls  of 
the  stomach,  penetrated  the  diaphragm,  grazed  the  pleura, 
pierced  the  surrounding  ligaments  of  the  lungs,  and  then 
passed  out  between  the  eighth  and  ninth  ribs.  This  is  all  I 
know  of  the  cause.  [Cross-examined.]  Deceased  was  a 
heavy  set,  strong  man ;  the  stoutest  man  I  ever  saw.  Saw  no 
other  wounds  upon  him  except  a  cut  on  his  right  hand  ;  do 
not  know  what  kind  of  a  cut  it  was  ;  it  was  slight  however. 
ShoultSK  is  a  cripple ;  he  has  the  curvature  of  the  spine,  and, 
from  his  smallness  of  stature,  should  suppose  he  has  had  it 
from  his  infancy. 

Dr.  Ashbel  W.  Webster,  called  and  sworn  on  the  part  of 
the  State,  deposes  and  says  as  follows,  to-wit :  I  was  called 
upon  to  attend  deceased.    He  was  at  the  drinking^house  of 

Stine,  in  Carondelet ;  it  was  some  time  in  the  month  of , 

1856  ;  saw  a  cut  on  his  hand ;  saw  the  shot  wound  spoken  of 
by  Dr.  Taussig.  This  caused  his  death.  He  died  in  this 
county,  in  Carondelet,  next  day.  I  knew  nothing  more  of 
the  matter  than  what  has  been  spoken  of  by  Dr.  Taussig. 

Michael  Conrad,  sworn  on  the  part  of  the  State,  deposes 
and  says :  I  knew  defendant  and  deceased  also.  I  saw  de- 
ceased the  day  he  was  shot.  It  was  sometime  in  the  sum- 
mer in  1856  ;  do  not  recollect  the  month  or  the  day  of  the 
month.  He  was  at  my  house  on  the  day  he  was  shot.  He 
was  there  about  three  hours.  Defendant  was  passing  in  the 
middle  of  the  street  in  his  buggy.  Deceased  called  him  off 
as  he  was  passing.  This  was  one  hour  before  sundown.  De- 
fendant got  off"  of  his  buggy  and  came  in  the  bar-room,  and 
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asked  deceased  what  he  stopped  him  for.  Deceased  asked 
hun,  "  Do  you  know  of  any  one  who  upset  my  carts  and 
wheelbarrows  at  the  blacksmith's  shop  on  the  night  of  Joseph 
Shoultz's  ball  ?"  Defendant  said,  "  You  might  as  well  ac- 
cuse me  of  it,  as  it  took  place  on  the  night  of  the  ball."  De- 
ceased said  he  merely  wished  to  know  if  he  knew  of  any  one 
who  did  it.  They  got  into  a  dispute  and  some  high  words 
passed.  Defendant  said  he  had  something  against  him  (the 
deceased)  anyhow.  They  talked  pretty  loud  in  a  quarreling 
way.  The  young  man  wanted  to  fight  the  deceased;  and 
when  they  got  outside  they  still  talked  loud,  but  soon  made 
it  up,  and  came  in  and  took  a  drink.  Defendant  did  nothing 
to  Inkamp,  but  he  said  half  a  dozen  times  he  wanted  to  fight 
him.  Deceased  said  he  did  not  wish  to  have  any  thing  to 
do  with  him ;  to  keep  away  from  him.  They  were  together 
about  twenty-five  minutes ;  made  friends ;  came  in ;  shook 
hands,  and  drank.  I  think  Shoultz  paid  for  the  liquor.  Af- 
ter this  Shoultz  started  off  in  his  wagon.  Deceased  was  stand- 
ing in  the  door  or  in  front  of  it,  on  the  pavement,  when  he 
called  Shoultz  in.  It  was  done  in  a  friendly  way.  He  was 
in  a  laughing  way  when  he  spoke  to  him  about  upsetting  the 
wagons,  &G.  Shoultz  got  mad  and  said,  '^  You  might  as  well 
accuse  me  of  doing  it."  Deceased  did  not  get  mad  then, 
nor  did  he  get  mad  at  all.  Shoultz  remained  twenty-five  or 
thirty  minutes.  I  saw  deceased  on  tiie  second  night  after 
his  being  shot.  I  remained  with  him  until  four  o'clock  in 
the  morning,  and  was  at  his  funeral.  I  am  not  certain  that 
I  saw  defendant  on  that  evening  again.  I  was  not  present  at 
the  difficulty  which  resulted  in  his  shooting  Inkamp.  [Cross- 
examined  by  defendant's  counsel.]     Inkamp  did  not  get  mad 

at  all.    Shoultz  was  in  the and  treated.    I  told  Inkamp 

that  he  would  not  shoe  his  mare  because  he  did  not  send  the 
money,  but  that  it  made  no  difference  as  he  had  sent  her  to 

St.  Louis Gamache  to  be  shod.    Deceased  called  Shoultz 

off  his  wagon.  He  was  going  past  the  house  in  the  direction 
of  his  home.  Deceased  was  a  blacksmith  by  trade,  and  a 
very  stout  man — ^moro  so  than  any  one  in  this  house.    Ho 
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was  not  born  in  this  country.    He  was  not  a  Frenchman. 
He  was  a  German. 

Charles  Ahlig,  sworn  on  the  part  of  the  State,  says :  I  was 
present  at  the  time  Inkamp  was  shot.  It  was  on  the  evening 
of  the  9th  of  June,  1856,  at  Mr.  Stine's  bar-room,  in  Caron- 
delet.  I  went  down  there  at  j&ve  o'clock  P.  M.,  or  a  little 
afterwards,  with  soda,  and  to  make  a  settlement ;  saw  defen- 
dant and  deceased  standing  near  the  counter  talking  with 
each  other.  I  heard  some  words,  but  as  it  did  not  concern 
me  I  paid  but  little  attention  to  it.  They  then  came  pretty 
near  a  fight.  I  then  stepped  up  to  the  bar ;  was  there  five 
minutes,  and  Shoultz  shot  Inkamp.  I  heard  many  words, 
but  have  forgotten  them.  I  heard  deceased  say  it  was  not 
right  for  Shoultz  to  talk  bad  of  him  behind  his  back ;  he  was 
very  angry,  and  would  strike  his  fist  on  the  counter.  I  think 
it  was  his  right  hand ;  and  also  said  that  Shoultz  was  no 
American,  and  had  no  American-feeling  heart.  Shoultz  said, 
"  I  will  show  it  to  you,"  and  so  drew  a  pistol  and  shot  him. 
I  do  not  know  where  he  got  the  pistol  from,  it  was  drawn 
so  quickly,  unless  it  was  in  his  coat  or  pants'  pocket.  It  was 
pointed  at  the  middle  of  deceased.  They  were  not  more  than 
three  paces  apart.  Deceased  was  standing  near  the  counter ; 
and  when  he  was  shot,  he  turned  to  it  and  said,  ''  take  me 
out ;  I  am  shot."  I  saw  no  blood  on  him.  Shoultz  had  gone. 
I  do  not  know  where.  When  I  first  went  in,  deceased  was 
standing  in  front  of  the  counter  and  leaning  against  it.  He 
had  his  arm  on  the  counter,  and  would  turn  around  and 
strike  with  one  hand  on  the  counter.  Defendant  stood  in 
front,  face  to  face.  I  saw  Shoultz  at  one  time  jump  towards 
deceased  and  call  him  out  to  fight ;  did  not  notice  his  hands ; 
do  not  know  how  often  he  came  up  in  this  manner.  De- 
ceased said  if  he  was  a  man  who  could  fight,  he  would  have 
fought  him  long  ago.  Deceased  continually  made  motions 
with  his  hands.  [Here  the  circuit  attorney  offers  to  read  a 
portion  of  the  examination  of  witness  taken  before  the  com- 
mitting magistrate,  so  as  to  refresh  his  memory,  which  was 
objected  to  by  defendant.    The  jury  being  sent  out,  the  paper 
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was  shown  to  witness,  who  states  that  it  was  his  signature 
which  was  appended ;  that  it  was  his  testimony,  and  that  it 
was  read  to  him  at  Esquire  Poepping's  before  he  signed  it. 
Here  the  circuit  attorney  reads  the  following  to  him :  "  He 
raised  up  his  fist  and  went  up  to  deceased  and  used  some 
threatening  language."  "  Do  you  now  recollect  this  ?"  "  I 
do."  Here  the  jury  were  brought  back,  and  the  witness  is 
asked  to  state  to  the  jury  what  he  now  recollects  after  hear- 
ing that  portion  of  the  testimony  read ;  which  is  objected  to 
by  defendant,  and  objection  overruled  and  excepted  to.]  De- 
fendant held  his  fist  up  and  approached  deceased;  do  not 
know  how  near  he  held  it  to  him.  His  fist  was  not  in  mo- 
tion, but  his  body  was ;  don't  know  what  he  said.  Deceased 
said,  if  defendant  was  able  to  fight,  he  would  have  fought 
him  long  ago ;  that  Shoultz  was*  a  cripple  and  could  not  fight 
with  him ;  and  if  he  did,  he  would  be  ashamed  before  every 
body ;  and,  as  a  gentleman,  could  not  do  it.  This  was  a  few 
minutes  before  he  was  shot.  There  were  six  or  seven  men  in 
the  house  at  the  time.  The  door  was  standing  full  of  men. 
The  bar-tender  was  behind  the  counter.  I  finished  my  busi- 
ness. They  took  deceased  out  to  a  grocery  below.  It  was 
five  o'clock,  P.  M.  All  this  took  place  in  St.  Louis  county. 
[Cross-examined  by  defendant.]  I  did  not  see  deceased 
dash  the  blood  at  Shoultz  or  on  him ;  can't  say  if  Inkamp 
was  drunk  or  sober.  Inkamp  did  not  take  hold  of  Shoultz 
at  the  time  Shoultz  shot.  I  understand  English  for  all  pxir- 
poses  for  my  business.  I  am  a  Hessian ;  do  not  know  where 
deceased  is  from.  I  spoke  in  English  when  I  gave  my  testi- 
mony before  Esquire  Poepping.  I  did  not  see  deceased  break 
the  timibler.  That  was  before  I  came  in  the  room.  I  did 
not  hear  bar-keeper  order  him  out  of  the  house  ;  did  not  see 
deceased  have  hold  of  defendant  with  his  hand  raised  to 
strike  him.  The  bar-keeper  was  busy  and  could  not  attend 
to  my  accounts.  I  was  not  talking  4o  any  one.  My  face  was 
turned  towards  the  bar.  Shoultz  was  about  three  steps  from 
where  deceased  was  standing.  I  did  not  see  blood  thrown  on 
defendant. 
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Christian  Beck,  produced  on  the  part  of  the  State,  deposes 
and  says  as  follows :  I  am  bar-keeper  at  Mr.  Stme's,  at  Ca- 
rondelet ;  was  then  acting  in  that  capacity  when  Inkamp  was 
shot.  This  took  place  about  six  or  seven  o'clock,  P.  M.,  in 
summer  last.  Shoultz  came  in  the  bar-room  first ;  was  play- 
ing cards,  and  had  been  there  about  thirty  minutes  before 
deceased  came  in  and  took  a  drink,  and  then  Shoultz  came 
up  with  his  partjr  and  drank  also.  Some  one  came  along 
with  Inkamp ;  think  it  was  a  wagon-maker.  After  Shoultz's 
party  had  gone  out  of  doors,  he  went  up  to  deceased  to 
speak  friendly  with  him ;  he  asked  him  to  treat.  Deceased 
said  he  would  not,  but  at  last  agreed  to  it.  Defendant  said, 
"  If  you  treat  me,  you  must  treat  my  friends  also  ;"  ttr  which 
deceased  agreed.  They  were  called  in  and  all  drank. 
Shoultz  asked  him  again  to  treat ;  to  which  he  replied,  "  I 
have  treated  you  and  your  friends,  and  will  not  treat  no 
more ;"  so  defendant  treated  himself  and  deceased ;  and  what 
took  place  here— I  did  not  pay  particular  attention  to  what 
they  were  saying,  but  they  raised  a  fuss  among  themselves  ; 
do  not  know  who  commenced  it.  They  were  standing  with 
their  sides  to  the  counter.  Deceased  said  it  was  not  right  for 
defendant  to  shake  hands  and  then  raise  a  fuss.  Shoultz 
wanted  Inkamp  to  fight  him,  and  jumped  at  deceased  once  or 
twice.  Inkamp  had  a  tumbler  in  his  hand,  and  was  going  to 
drink  when  Siioultz  jumped  at  him.  When  this  was  doing, 
deceased  put  his  glass  back  on  the  counter  and  broke  it.  I 
told  them  both  to  go  out  doors  and  not  to  raise  a  fuss  in  the 
house.  Deceased  broke  his  glass ;  do  not  know  what  he  done 
this  for.  Defendant  wanted  to  fight,  but  deceased  pushed 
him  away  quite  easy,  and  told  him  to  keep  free.  Defendant 
said  to  deceased,  "  You  shall  whip  me."  Deceased  said  he 
did  not  like  to  fight  him,  because  he  was  a  cripple.  Defen- 
dant jumped  at  him  three  or  four  times.  I  did  not  see  him 
have  his  hand  up.  Inklamp  was  still  at  the  counter  and 
Shoultz  was  at  him  all  the  time.  Deceased  said  he  would 
not  fight  him,  as  he  was  a  man  who  was  not  able  to  take  care 
of  himself.     This  he  stated  five  or  six  times,  and  both  before 


Digitized  by 


Google 


186  ST.  LOUIS, 


State  y.  Shoulti. 


and  after  he  pushed  defendant  back.  They  were  moving  to- 
wards the  door.  Defendant  put  his  hand  in  his  pocket  two 
or  three  times  and  pulled  it  out  again.  Tliis  was  about  five 
or  ten  minutes  before  the  shooting ;  I  heard  the  shot,  and 
saw  defendant  pull  back  his  pistol,  but  was  at  that  moment 
engaged  in  putting  up  the  glasses.  I  did  not  hear  Shoultz 
say  any  thing  when  he  shot ;  but  put  the  pistol  in  his  pocket 
and  walked  out  the  door.  Deceased  had  his  hand  on  the 
coimter  at  the  time  he  was  shot.  He  put  his  hand  on  his 
side,  walked  one  or  two  steps  towards  the  door,  and  then 
came  two  men  who  took  him  home.  I  saw  him  that  evening 
in  his  own  house.  He  died  in  two  days  afterwards ;  did  not 
see  deceased  do  any  thing  to  defendant  all  the  time  he  was 
there.  There  were  many  persons  there  at  the  time,  the 
most  of  whom  were  in  the  door.  I  was  at  deceased's  fune- 
ral. [Cross-examined  by  defendant.]  •  I  testified  in  this  case 
before  the  justice ;  he  wrote  my  testimony ;  do  not  know  that 
he  read  it  over  before  I  signed  the  paper.  I  did  not  say,  as 
it  is  stated,  that  deceased  took  defendant  by  the  body.  De- 
ceased was  mad  at  the  time  he  put  the  glass  down  on  the 
coimter  and  broke  it.  It  was  after  this  that  he  pushed 
Shoultz  awaj^.  I  was  standing  at  the  side  of  the  counter, 
and  did  not  see  deceased  throw  blood  in  defendant's  face. 
Defendant  had  one  hand  in  his  pocket  and  came  up  against 
deceased.  Deceased  was  a  large  stout  man.  I  did  not  see 
that  deceased  was  drunk. 

Joseph  Phiper,  on  the  part  of  the  State,  being  sworn,  depo- 
ses and  says :  I  live  in  Carondelet ;  was  at  Stine's  grocery  at 
the  time  deceased  was  shot  last  June.  When  I  went  in  the 
bar,  Shoultz  went  up  two  or  three  times  to  deceased,  who  said 
to  him  he  did  not  want  any  thing  to  do  with  him.  I  was 
there  about  five  minutes ;  was  in  the  act  of  turning  around 
to  leave  when  I  heard  the  report  of  the  pistol.  When  defen- 
dant fired  the  pistol  he  said,  "  I  have  shown  you  if  I  have  an 
American  heart,"  and  then  went  out  of  the  front  door,  got 
into  his  buggy  and  went  towards  home.  It  was  after  Shoultz 
had  shot  that  he  said,  "  I've  shown  you  if  I  have  got  an 
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American  heart."  He  went  before  I  did.  I  knew  deceased 
about  two  months ;  was  at  the  post  mortem  examination. 
[Cross-examined  by  defendant.]  I  have  been  in  this  coun- 
try about  twelve  years,  and  have  lived  in  Carondelet  about 
eight  or  nine  years.  I  testified  in  this  cause  before  the  ma- 
gistrate ;  spoke  in  the  German  language. 

Christian  Grimm,  produced  and  sworn  on  the  part  of  the 
State,  deposes  and  says :  I  knew  deceased  and  defendant ; 
also  recollect  the  day  of  the  difiBculty  which  resulted  in  the 
death  of  the  former.  I  saw  defendant  as  he  drove  away  from 
Stine's  grocery,  and  saw  the  deceased  about  two  minutes 
after  he  was  shot.  Defendant  was  going  towards  his  house ; 
deceased  was  on  the  pavement  about  thirty  steps  from  Stine's 
grocery ;  his  partner  was  conducting  him  home ;  saw  him 
the  next  morning  lying  on  his  bed ;  heard  him  make  no 
statement.  [Cross-examined  by  defendant.]  I  knew  de- 
ceased about  eight  years,  at  his  machine  shop  in  St.  Louis.  I 
saw  Shoultz  and  several  persons  on  the  street ;  saw  deceased 
a  few  minutes  before  he  was  shot ;  he  was  talking  to  his  part- 
ner ;  did  not  hear  what  he  said.  I  was  m  the  act  of  going 
to  the  brewery ;  heard  no  one  in  the  grocery  as  I  passed.  I 
know  nothing  of  the  shooting.  [Re-examined.]  Deceased 
was  standing  up  and  talking  with  his  partner,  about  four  or 
five  o'clock  in  the  afternoon ;  seemed  to  be  sober ;  his  name 
was  Henry  Inkamp.     Here  the  State  closed. 

Louis  Robear,  produced  and  sworn  on  the  part  of  defen- 
dant, deposes  and  says :  I  am  the  partner  of  deceased,  and 
remember  the  day  on  which  he  was  shot.  I  was  in  company 
with  the  defendant.  I  went  to  Michael  Conrad's,  and  got  in 
with  the  defendant  and  rode  up  to  Stine's.  After  we  had 
been  there  a  short  time,  deceased  came  in.  A  few  words 
passed  between  him  and  Shoultz.  Shoultz  said  deceased  had 
not  shod  his  mare  right.  I  said  it  made  no  difierence  as  he 
had  won  the  race  at  any  rate.  Some  words  passed  about  the 
cart  and  grindstone.  Deceased  asked  defendant  who  turned 
them  over.  He  said  that  he  did  not  know ;  that  he  was  not 
in  the  habit  of  turning  grindstones  over.    This  was  at  the 
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house  of  Conrad  ;  don't  think  any  hard  words  passed  between 
them  there.  We  then  left  with  Shoultz  and  rode  up  to 
Stine's  grocery.  We  played  a  game  of  cards ;  had  already 
finished,  and  were  getting  up  to  take  a  drink,  when  deceased 
came  in.  He  was  invited  by  some  one  to  join  us.  We  all 
drank.  I  then  went  out  doors.  We  came  back  again  soon. 
Defendant  and  deceased  now  commenced  with  high  words 
again  about  the  grindstone  business  and  the  horse-shoeing. 
They  went  on  with  the  excitement,  but  I  do  not  know  what 
was  said.  I  stood  outside  of  the  door,  and  could  not  see  all, 
nor  hear  what  was  said.  I  saw  a  scuffle  going  on  between 
them ;  they  were  pushing  each  other  at  the  same  time ;  did 
not  see  the  shooting  ;  heard  the  report  and  saw  the  smoke  of 
the  pistol.  I  saw  defendant  come  out  of  the  house ;  saw 
blood  on  his  face ;  saw  deceased  break  his  tumbler.  They 
were  drinking  together.  Something  arose  and  he  smashed  it 
on  the  counter.  [Here  the  defendant  offers  to  prdve  the 
deceased  to  have  been  a  man  of  violent  temper  and  quarrel- 
some habits,  and  that  such  was  his  general  reputation  among 
his  neighbors ;  all  of  which  was  rejected  by  the  court  on  the 
ground  that  it  was  irrelevant,  to  which  decision  the  defendant 
at  the  time  excepted.]  [Cross-examined  by  the  circuit  attor- 
ney.] I  have  spoken  to  several  persons  about  this  case ;  spoke 
to  Primm,  Gibau,  and  several  witnesses  in  the  cause.  We 
spoke  as  to  when  it  would  come  off— I  mean  the  trial.  I 
went  up  soon  after  the  difficulty  to  see  Mrs.  Shoultz.  She 
sent  for  me  and  Mr.  Gibau  ;  we  went  together.  She  wanted 
to  hear  how  it  was ;  do  not  recollect  what  passed.  My  mem- 
ory is  pretty  good.  But  few  words  were  spoken ;  do  not 
know  what  they  were;  defendant  has  a  little  brother  and 
some  sisters ;  first  saw  Shoultz  at  Mr.  Conrad's,  between  five 
and  six  o'clock ;  deceased  and  a  wagon-maker  were  there ; 
do  not  recollect  whether  deceased  stopped  defendant  or  not ; 
they  had  a  talk  about  a  former  difficulty  of  shoeing  a  horse. 
I  was  out  of  doors  when  they  made  up ;  did  not  see  them 
strike  ;  deceased  and  defendant  drank  with  others ;  but  did 
not  see  them  drink  alone.    I  think  H.  Hook  treated,  but  am 
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not  certain.  Defendant  invited  me  and  others  to  get  in  and 
ride  in  his  wagon.  He  went  directly  to  Stine's.  I  did  not 
know  of  defendant's  having  a  pistol.  It  is  near  half  a  mile 
from  Conrad's  to  Stine's.  We  were  about  two  or  three  min- 
utes in  going  up.    Pour  played  for  the .     We  then 

drank ;  deceased  came  in  about  the  time  we  finished  drink- 
ing. Some  one  asked  him  to  drink,  which  he  did.  In  about 
five  or  six  minutes  defendant  asked  deceased  to  treat,  which 
he  did,  and  we  all  drank.  After  Shoultz  said,  "  If  you  treat 
me,  you  must  treat  all  of  my  friends,"  deceased  said,  "  call 
them  all  up."  We  all  went  up.  I  drank,  and  so  did  the 
oUiers  of  the  party.  I  do  not  know  how  long  I  remained  at 
the  bar ;  nor  did  I  hear  Shoultz  ask  deceased  again  to  treat. 
But  I  saw  them  again  at  the  {ox  end  of  the  counter ;  but  do 
not  know  who  treated.  I  had  not  been  out  of  the  house  af- 
ter we  drank  up  to  this  time.  I  think  deceased  said  it  was 
wrong  for  defendant  to  pick  a  quarrel.  I  was  still  in  when 
deceased  smashed  his  tumbler  on  the  counter;  saw  them 
quarreling  close  to  the  door ;  do  not  know  any  of  the  words 
that  were  spoken  between  them  prior  to  the  time  the  glass 
was  broken ;  think  I  heard  the  bar-keeper  say  he  did  not 
want  any  noise  in  the  house.  I  was  not  watching  them  all 
of  the  time,  but  they  were  jawing  and  making  a  noise.  I 
may  have  looked  out  of  the  door  at  that  time ;  did  not  see 
Shoultz  make  a  motion  or  want  to  fight.  They  were  excited, 
and  I  think  I  saw  Shoultz  go  up  to  have  a  fight  with  deceas- 
ed ;  this  did  not  take  place  more  than  once.  I  saw  deceased 
shove  him  back ;  this  was  done  in  a  pretty  rough  manner ; 
and  was  ten  or  fifteen  minutes  before  the  shooting.  He 
shoved  him  back  after  he  had  broken  his  tumber,  and  told 
him  that  he  was  a  cripple.  Before  the  tumbler  was  broken 
I  came  in  twice,  and  during  the  difficulty  saw  defendant 
have  one  of  his  hands  in  his  pocket,  but  saw  nothing  in  it. 
This  was  eight  or  ten  minutes  before  the  shot.  They  moved 
towards  the  end  of  the  counter,  and  at  the  time  of  the  fuss- 
ing, I  heard  deceased  say  to  defendant,  ^^  You  have  not  got 
an  American  heart,"  or  something  to  that  efiect.    If  I  un- 
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derstood  him,  he  said,  "  I  will  show  you  if  I  have  got  an 
American  heart.''  This  was  about  the  time  he  fired,  and 
when  he  went  out,  he  said,  "You  will  see  I  have  got  an 
American  heart,"  or  words  to  that  effect.  He  got  in  his 
buggy  and  drove  off;  saw  him  after  about  6 J  o'clock,  Satur- 
day, at  the  frame  house  at  the  corner ;  did  not  see  the  pistol 
after  the  shot  was  fired.  I  went  home ;  saw  Shoultz  at  our 
shop.    He  was  acquainted  with  deceased.     Saw  defendant 

have  a  pistol  before  when  he  came  to  the ;  think  on 

one  occasion  he  had  a  revolver. 

Bartholomew  Gihon,  of  lawful  age,  sworn  on  the  part  of  the 
defendant,  states :  I  am  a  resident  and  native  of  Carondelet, 
and  recollect  the  time  deceased  was  shot  at  Mr.  Stine's.  I 
was  present;  it  was  in  the  month  of  June;  and  was  con- 
structing a  house  in  the  lower  part  of  the  town ;  and  as  I 
was  passing  went  into  the  bar-room.  Saw  Shoultz  and  sev- 
eral others  playing  a  game  of  cards.  After  finishing  the 
game,  deceased  came  in.  They  all  went  up  to  the  bar  and 
drank.  Several  of  us  went  out,  and  defendant  called  us  in 
to  drink  a  treat  of  deceased,  which  we  did,  but  do  not  know 
who  paid  for  it.  Defendant  asked  deceased  to  treat  again, 
which  he  declined,  and  defendant  then  said  he  would  treat ; 
they  went  up  to  the  bar  and  loud  words  ensued.  Defendant 
asked  deceased  if  he  still  had  harsh  feelings  towards  him 
about  the  cart  and  grindstone.  Then  deceased  turned 
around  to  the  counter,  caught  his  tumbler,  and  smashed  it  to 
pieces  on  the  counter,  leaving  the  indentation  there  to  this, 
day.  Then  they  had  many  hard  and  angry  words.  Deceas- 
ed had  his  hand  full  of  blood,  and  flung  it  in  defendant's 
face,  and  took  his  hands  and  pulled  his  hat  by  the  rim  down 
on  his  face.  Shoultz  was  pale  with  fear.  Deceased  was  in  a 
great  passion,  and  made  at  defendant,  who  told  him  to  keep 
off  of  him,  and  when  he  came,  defendant  shoved  him  away. 
The  liar  passed  between  them.  Deceased  held  his  fists  up  near 
each  ear  of  defendant,  and  shook  the  blood  from  his  hand 
in  his  face ;  then  they  got  to  shoving  each  other,  and  got  up 
to  the  front  door,  which  was  wide  open.    I  slipped  out  on  the 
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side-walk  and  turned  and  looked  in  the  house  ;  then  Shoultz 
was  to  my  right  and  deceased  to  my  left,  and  facing  each 
other,  and  both  much  excited.  Then  deceased  shoved  Shoultz 
with  his  left  hand,  and  had  his  right  hand  raised  as  if  to 
strike  him.  Defendant  fell  back  and  fired.  I  could  not  see 
him  for  the  door  frame.  Deceased  wheeled  roimd  and  said, 
"  I  am  shot ;''  and  defendant  got  in  his  buggy  and  drove  off. 
Mr.  Robear  took  deceased  and  started  off  home.  I  reside  in 
Garondelet;  am  a  house  carpenter;  am  no  relation  of  de- 
fendant's. Shoultz  is  a  weak  person,  and  a  cripple.  De- 
ceased was  a  stout,  robust  man,  and,  in  my  opinion,  could 
have  killed  defendant  with  a  single  blow  of  his  fist.  [Cross- 
examined  by  circuit  attorney.]  He  might  have  struck  him 
before  that  time  if  he  wished ;  deceased  pulled  his  hat  by  the 
rim  down  over  his  forehead.  I  have  known  defendant  and 
his  family  for  ten  or  twelve  years  ;  am  intimately  acquainted 
with  them,  but  had  not,  to  my  knowledge,  seen  Shoultz  that 
day  before ;  but  casually  saw  him  three  or  four  times  per 
week ;  saw  him  once  in  jail ;  had  no  talk ;  several  persons 
were  with  us  at  the  time ;  was  there  about  thirty  minutes.  I 
have  talked  with  many  persons  about  it ;  have  spoken  to  Ro- 
bear, but  do  not  recollect  what  was  said.  Deceased  drank  at 
the  bar.  I  was  there  about  a  half  an  hour  or  more.  I  went 
to  the  door  after  we  drank ;  was  engaged  in  conversation 
when  we  were  called  back  by  defendant  to  be  treated  ;  we  all 
went  back  ;  deceased  treated,  but  did  not  see  any  one  pay  for 
it.  We  staid  a  long  time  after  this.  About  fifteen  minutes 
after  this,  deceased  was  again  asked  to  treat  by  defendant  and 
refused,  but  defendant  said  he  would  treat ;  then  defendant 
and  deceased  drank  alone.  They  soon  got  to  shoving  each> 
other ;  deceased  dashed  down  his  tiunbler  on  the  counter 
and  broke  it,  and  cut  his  hand  ;  deceased  spoke  so  loud  and 
fast  that  it  was  difficult  to  understand  what  he  said.  He 
spoke  of  Shoultz  upsetting  his  cart  and  grindstone.  De- 
ceased shoved  defendant  first,  and  then  defendant  shoved 
him  ;  they  pushed  each  other  four  or  five  times.  Robear  was 
there  at  the  time.    When  deceased  hit  the  counter  with  the 
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glass,  the  bar-tender  said  he  had  been  there  two  or  three 
times  already  that  day  trying  to  raise  a  fuss ;  I  did  not  see 
defendant  make  a  motion  at  deceased  at  the  time  he  broke 
his  glass.  I  heard  deceased  say  once,  "  You  are  a  cripple 
boy  and  I  want  nothing  from'  you."  I  paid  but  little  atten- 
tion as  I  supposed  deceased  would  do  nothing  to  so  small  a 
crippled  boy.  Did  not  hear  defendant  want  deceased  to  fight 
but  once.  He  said,  "  Do  you  want  to  fight  me  ?"  to  which 
question  deceased  said  he  did  not  want  to  fight ;  "  You  are  a 
cripple."  This  was  after  the  tumbler  was  broken,  and  after 
the  shoving ;  when  defendant  asked  deceased  about  fighting, 
I  had  no  idea  that  he  wanted  to  fight ;  did  not  see  him  have 
his  hands  in  his  pocket.  I  think  deceased  said  somethmg 
dbout  defendwit's  having  an  American  heart ;  did  not  hear 
him  say,  "  I  have  shown  him  that  I  have  an  American  heart." 
I  had  some  talk  with  the  mother  of  the  defendant  on  the 
night  of  this  difiiculty.  She  sent  for  me  and  wanted  to  hear 
how  the  trouble  occurred. 

Thomas  W.  Levant.  I  am  fifty-five  years  old  ;  have  known 
defendant  from  liis  infancy  up  to  this  time.  He  is  about 
eighteen  or  nineteen  years  old ;  he  has  always  been  a  cripple, 
caused  by  a  curvature  of  the  spinal  column.  He  has  always 
and  is  at  this  time  weak  both  in  health  and  in  strength. 
[Question.  "  Do  you  know  what  effect  the  crippled  condition 
of  defendant's  body  has  upon  his  mind  as  to  rendering  him 
more  sensitive  to  external  danger  and  fear  ?"  Objected  to 
as  irrelevant ;  objection  sustained  by  the  court,  and  excepted 
to  by  the  defendant.]  He  has  always  sustained  the  best  of 
reputation  for  peace  and  quietness ;  is  of  kind,  gentle  and 
amiable  disposition ;  and  has  always  been  a  pet  in  the  vil- 
lage. I  knew  deceased.  He  was  a  stout  man,  and  had  a 
most  violent  temper ;  was  generally  regarded  as  a  quarrel- 
some man  ;  do  not  know  that  he  would  inflict  great  bodily 
harm  or  not ;  have  heard  many  persons  say  he  was  a  bad 
man,  unruly  in  his  family,  and  dangerous  when  in  liquor  or 
was  drinking. 

Peter  D.  Barada,  sworn  for  the  defendant,  deposes  and 
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says :  I  have  lived  in  Carondelet  for  thirty-six  years ;  know 
defendant.    He  is  twenty-one  years  old,  and  has  been  a  crip- 
ple from  his  infancy.    He  has  always  borne  a  good  character 
for  peace  and  quietness.     [Question.     Does  his  crippled  con- 
dition of  body  render  him  more  sensitive  to  fear  and  danger 
than  he  otherwise  would  be  ?    Objected  to  for  incompetency 
and  irrelevancy ;  objection  sustained  by  the  court,  to  which 
decision  of  the  court  the  defendant  at  the  time  excepted. 
As  the  testimony  of  Gihon  seemed  to  have  a  tendency  to  es- 
tablish self-defence,  the  court  was  of  opinion  and  decided 
that  defendant  might  inquire  into  the  character  of  deceased 
as  a  dangerous  man,  as  tending  to  show  reasonable  grounds  of 
apprehension,  and  submitted  proof  to  that  end.]     I  have 
known  deceased  for  eighteen  months  ;  he  has  always  borne  a 
bad  character  for  peace  and  quietness  ;  and  has  always  been 
r^arded  as  a  bullying  and  overbearing  man ;  could  not  say 
that  he  was  generally  reputed  to  be  a  man  who  would  com- 
mit great  bodily  harm.      [Cross-examined  by  attorney  for 
State.]     I  have  heard  persons  say  that  he  was  generally  re- 
garded a  dangerous  man.     Some  persons  who  have  spoken 
of  his  character  for  these  things  ;  one,  his  associates,  or  were 
at  the  times  I  heard  them  speak  of  him,  among  whom  was 
Barada,  my  son.     Never  saw  deceased  more  than  ten  or 
twelve  times,  and  never  saw  him  guilty  of  any  brutality. 

John  F.  Barada,  of  lawful  age,  sworn  on  the  part  of  the 
defendant,  states :  I  know  defendant,  and  know  that  he  has 
always  sustained  a  good  reputation  for  ]peace  and  quiet- 
ness. Deceased  was  a  quick  tempered  man  ;  was  passionate, 
and  always  sustained  a  poor  character  for  peace ;  ho  would  do 
harm  to  any  one  for  slight  and  trivial  provocation.  There  is 
no  doubt  but  that  he  would  cut  or  stab  a  man  upon  slight  or 
trivial  provocation.  Such  was  his  general  character.  [Cross- 
examined  by  attorney  for  State.  I  had  a  difficulty  with  him 
in  February  or  January  last.  I  went  to  work  for  him,  and 
before  I  found  him  out  thought  him  to  be  a  very  fine  man ; 
have  heard  some  speak  well  of  him,  while  many  have  spo- 
ken ill  of  him. 
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Constance  Shoultz,  sworn  on  the  part  of  defendant,  states 
that  she  is  the  mother  of  defendant ;  saw  him  on  the  morn- 
ing of  the  diflSculty ;  he  went  out  in  the  morning  to  collect 
money  for  Mr.  Gamache,  and  camQ  back  in  the  evening  with 
his  face  ^11  of  blood.  He  is  a  cripple,  and  has  been  ever 
since  he  was  two  months  old  ;  is  very  weak,  and  is  scarcely 
able  to  walk ;  is  very  sickly,  and  quite  helpless  often  from 
his  disease  of  the  spine.  When  he  returned  that  evening  he 
had  blood  on  his  hat,  face,  clothes  and  shirt ;  saw  no  wounds 
upon  him.  Do  nof  know  where  the  blood  came  from.  Saw 
no  wounds  on  him. 

Antoine  Motear,  sworn  on  the  part  of  the  defendant,  states 
that  he  has  known  defendant  twenty  years ;  he  has  always 
sustained  a  good  reputation  for  peace ;  deceased  was  my 
neighbor,  and  was  regarded  as  an  overbearing  man,  of  vio^ 
lent  passions,  and  was  considered  dangerous  when  drunk. 
[Cross-examined  by  circuit  attorney.]  I  never  heard  de- 
ceased would  stab,  cut  or  kill  any  one. 

David  DeLisle,  sworn  for  defendant,  deposes  and  says  as 
follows,  to-wit:  I  know  defendant;  he  has  always  borne  a 
good  name  in  the  town  of  Carondelet ;  deceased  was  of  bad 
reputation  for  peace ;  he  was  often  spoken  of  as  a  man  of 
revengeful  disposition.  [Cross-examined  by  State.]  I  have 
heard  Motear's  people  speak  of  him  and  others.  Here  defen- 
dant closed.  • 

Edmond  Carroll,  called  and  sworn  for  the  State,  in  rebut- 
tal, deposes  ai\d  says :  I  have  heard  it  stated  by  men  who 
associated  with  him,  that  he  was  quarrelsome.  I  was  present 
at  the  time  Inkamp  was  killed.  I  stood  on  the  step  of  the 
door  about  ten  minutes.  I  was  coming  from  my  mother's  ; 
heard  quarreling  going  on  in  the  house,  and  stopped ;  was 
not  there  when  deceased  broke  his  tumbler.  Deceased  was 
between  the  end  of  the  counter  and  the  door ;  do  not  know 
what  caused  him  to  leave  the  counter  ;  saw  no  efforts  on  his 
part  to  strike  or  hurt  Shoultz  in  any  way.  Deceased  was 
greatly  excited,  and  was  telling  defendant  to  keep  away. 
Deceased  may  have  raised  his  hand  to  strike  defendant,  and 
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I  not  have  seen  it;  he  might  have  hit  him.  There  was 
nothing  to  prevent  him.  Defendant  was  near  enough  to 
him.  There  was  nothing  to  have  prevented  defendant  in 
getting  away.  I  should  say  if  deceased  shoved  Shoultz  I 
would  have  seen  it ;  heard  no  threats  made  use  of  by  any 
one.  I  was  attracted  off  of  the  street  by  the  loud  talk  and 
quarreling.  I  heard  it  some  three  blocks ;  only  heard  de- 
ceased's voice.  I  went  immediately  to  the  house,  and  looked 
in  upon  the  difficulty ;  did  not  look  at  them  at  the  time  of 
shooting. 

Jacob  Brough,  sworn  for  the  State,  deposes  and  says:  I 
knew  deceased  before  he  was  shot ;  we  worked  together  in 
Messrs.  Palm  &  Robinson's  machine  shop ;  he  had  a  good 
character. 

George  Pox,  sworn  for  the  State,  deposes  and  says:  I 
worked  in  the  same  shop  with  deceased ;  his  character  was 
good. 

Mr.  G(5nrad,  sworn  on  the  part  of  the  State,  deposes  and 
says :  I  know  deceased  ;  have  heard  some  persons  say  he  was 
a  rough  and  overbearing  man  ;  but  never  knew  of  any  thing 
wrong  of  him.  [Cross-examined  by  the  defendant.]  I  know 
Bartholomew  Gihon  ;  his  reputation  for  truth  and  veracity  is 
good,  and  I  would  believe  him  on  his  oath. 

Prederick  Guilford,  on  the  part  of  the  State,  sworn,  depo- 
ses and  says :  I  knew  deceased  nine  or  ten  years  before  he 
went  to  Carondelet  to  live  ;  he  always  bore  a  good  character 
for  peace  and  quiet. 

John  WnhGj  sworn  for  State,  deposes  and  says :  I  knew 
deceased,  and  believe  that  he  would  not  hurt  any  one. 

Henry  Gilpin,  sworn  on  the  part  of  the  State,  deposes  and 
says :  I  knew  deceased  about  nine  years ;  so  far  as  I  know 
his  character  is  good. 

Here  the  defendant  offered  evidence  in  rebuttal.  Peter  D. 
Barada,  of  lawful  age,  sworn  on  his  oath,  deposes  and  says  : 
I  would  believe  Bartholomew  Gihon  under  oath  ;  no  one  has 
a  better  character  than  he. 

Antoine  Motear,  sworn,  states  that  he  knew  Bartholomew 
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Gihon  from  liis  birth  ;  never  heard  his  reputation  impeached 
for  truth  and  veracity  ;  no  one  stands  higher  in  the  estimate 
of  the  community  than  he  does. 

Several  other  witnesses  testified  to  the  same  eflFect  as  to  the 
reputation  of  witness  Gihon. 

This  was  all  the  evidence  offered  on  either  side.  The 
counsel  for  the  prisoner  relies  upon  the  following  groimds  for 
a  reversal  of  the  judgment :  1st.  The  refusal  of  the  court  be- 
low to  permit  the  prisoner  to  introduce  evidence  to  show  that 
by  reason  of  his  weak  and  crippled  condition  of  body  he  was 
rendered  nervous  and  peculiarly  sensitive  to  fear  from  exter- 
nal \4olence.  2d.  Improper  instructions  given  by  the  court 
to  the  jury  on  the  part  of  the  State.  3d.  Proper  instructions 
refused  on  the  part  of  the  prisoner.  We  will  notice  these 
points  and  give  our  views  concerning  them. 

It  was  at  one  time  doubted  whether  the  defendant,  in  a 
criminal  prosecution,  has  the  right  to  give  in  evidence  his 
character.  But  it  may  be  now  considered  as  settled  that  the 
defendant  is  entitled,  in  all  cases  whatever,  to  introduce  evi- 
dence of  his  good  character,  so  far  as  relates  to  the  subject 
matter  of  the  prosecution.  But  his  character  can  only  be 
drawn  into  issue  by  himself,  and  in  this  he  is  restricted  to 
the  particular  trait  or  quality  involved  in  the  prosecution. 
(Whart.  on  Hom.  244,  245.)  In  a  trial  for  murder,  "  the 
defendant's  peaceableness  or  regularity  of  conduct  and  good 
feeling  towards  the  deceased  would  bo  proper  points  of  de- 
fence ;  and  it  would  be  absurd  to  divert  the  issue  to  other 
qualities,  the  bona  fide  possession  of  which  would  be  per- 
fectly reconcilable  with  guilt."  (Whart.  on  Hom.  244.)  In 
the  case  pf  the  State  v.  Carroll,  3  Humph.  316,  the  State  was 
permitted  to  prove  the  mild  and  pacific  temper  and  habits  of 
the  deceased,  for  whose  murder  Carroll  was  indicted ;  and, 
when  this  point  was  insisted  on  as  error  in  the  Supreme 
Court,  that  court  held  that  there  was  nothing  in  the  objec- 
tion. The  court  said :  "  The  case  depended  upon  circum- 
stantial evidence,  and  it  was  proper  to  suffer  this  fact  to  be 
proved  as  a  circumstance  tending  to  aid  the  jury  in  ascer- 
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taining  the  probable  grade  of  the  oflFence.  It  would  have 
been  competent  for  the  prisoner  to  have  made  proof,  if  he 
could,  of  a  contrary  character,  independently  of  the  fact  that 
the  State  made  the  proof  in  question."  I  would  not  be  under- 
stood, by  quoting  this  case,  to  give  sanction  to  its  doctrine, 
but  as  showing  how  far  some  of  the  courts  have  gone  on  this 
subject.  In  1851,  at  the  Stafford  summer  assizes,  Oxford 
circuit,  in  the  case  of  the  Queen  v.  Burt  et  al.,  6  Cox  Crim. 
Gas.  284,  indictment  for  stealing  from  a  dwelling-house,  it 
was  held  that  after  a  witness  had  given  evidence  of  the  prig- 
oner's  good  character,  it  was  not  open  to  the  counsel  for  the 
prosecution  to  give  evidence  of  the  prisoner's  general  bad 
character.  In  the  trial  of  the  Commonwealth  v.  Webster,  5 
Cush.  824,  Shaw,  Chief  Justice,  said :  "  There  are  cases  of 
circumstantial  evidence  where  the  testimony  adduced  for  and 
against  a  prisoner  is  nearly  balanced,  in  which  a  good  char- 
acter may  be  very  important  to  a  man's  defence.  A  stran- 
ger, for  instance,*  may  be  placed  under  circumstances  tending 
to  render  him  suspected  of  larceny  or  other  lesser  crime. 
He  may  show  that,  notwithstanding  these  suspicious  circum- 
stances, he  is  esteemed  to  be  of  a  perfectly  good  character 
for  honesty  in  the  community  where  he  is  known,  and  that 
may  be  sufficient  to  exonerate  him.  But  where  it  is  a  ques- 
tion of  great  and  atrocious  criminality,  the  commission  of 
the  act  is  so  unusual,  so  out  of  the  ordinary  course  of  things, 
and  beyond  common  experience— it  is  so  manifest  that  the 
offence,  if  perpetrated,  must  have  been  influenced  by  motives 
not  frequently  operating  upon  the  human  mind — that  evi- 
dence of  character,  and  of  a  man's  habitual  conduct  under 
common  circumstances,  must  be  considered  far  inferior  to 
what  it  is  in  the  instance  of  accusations  of  a  lower  grade. 
Against  facts  strongly  proved  good  character  can  not  avail. 
It  is  therefore  in  smaller  offences,  in  such  as  relate  to  the 
actions  of  daily  and  common  life,  as  where  one  is  charged 
with  pilfering  and  stealing,  that  evidence  of  a  high  character 
for  honesty  will  satisfy,  a  jury  that  the  accused  is  not  likely 
to  yield  to  so  slight  a  temptation.     But  still,  even  with  re- 
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gard  to  the  higher  crimes,  testimony  of  good  character, 
though  of  less  avail,  is  competent  evidence  to  the  jury,  and 
a  species  of  evidence  which  the  accused  has  the  right  to 
oflFer.  But  it  behooves  one  charged  with  an  atrocious  crime, 
like  this  of  murder,  to  prove  a  high  character,  and  by  strong 
evidence  to  make  it  counterbalance  a  strong  amount  of  proof 
on  the  part  of  the  prosecution.  It  is  the  privilege  of  the  ac- 
cused to  put  his  character  in  issue  or  not.  If  he  does,  and 
offers  evidence  of  good  character,  then  the  prosecution  may 
give  evidence  to  rebut  and  counteract  it.  But  it  is  not  com- 
petent for  the  government  to  give  in  proof  the  bad  character 
of  the  defendant  unless  he  first  opens  that  line  of  inquiry 
by  evidence  of  good  character.''  I  have  cited  these  three 
cases  showing  how  diflFerently  the  courts  of  diCFerent  states 
have  decided  on  the  question  of  character.  I  agree  with  the 
doctrine  laid  down  by  Chief  Justice  Shaw.  The  character 
of  the  defendant  can  only  be  brought  before  the  jxiry  when 
he  opens  the  line  of  inquiry  himself. 

There  are  cases  in  which  the  character  of  the  deceased  may 
be  given  in  evidence.  Whenever,  from  all  circumstances  in 
the  case,  the  defendant  may  have  had  reason  to  be  in  fear  of 
his  life,  then  the  character  of  the  deceased  for  peace  and 
quietness,  or  for  rashness  and  turbulent^  violence  and  disre- 
gard of  human  life,  may  be  offered  in  evidence  by  the  defen- 
dant as  one  of  the  circumstances  under  which  his  act  was 
committed,  in  order  to  show  his  grounds  of  apprehensicm  of 
great  personal  injury,  or  of  great  bodily  harm.  The  defen- 
dant has  tlie  right  of  making  this  proof,  not  so  much  on  the 
ground  of  its  being  his  right  to  give  the  general  character  of 
the  deceased  in  evidence,  as  it  is  that  that  character  is  a  fact, 
a  circumstance  at  the  time  of  the  commission  of  the  deed 
which  had  its  weight  in  the  mind  of  the  defendant  in  produ- 
cing the  defendant's  act.  But,  as  a  general  proposition,  the 
rule  continues  unbroken  that  evidence  that  the  deceased  was 
riotous,  quarrelsome  and  savage  is  inadmissible,  even  though 
such  knowledge  be  brought  home  to,  the  defendant  himself. 
Any  other  rule  would  allow  a  private  citizen  to  take  upon 
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himself  the  province  of  government  in  the  punishment  of 
crime.     (Whart.  on  Hom.  p.  249.) 

So  much  then  for  the  right  to  give  in  evidence  the  general 
character  of  the  defendant  and  of  the  accused.  I  have  thus 
mentioned  the  general  doctrine  on  this  subject,  but  there  is 
no  cause  for  it  here ;  for,  as  soon  as  the  court  saw  that  the 
defence  might  properly  turn  on  the  doctrine  of  self-defence, 
the  defendant  was  permitted  to  give  the  general  character  of 
the  deceased  in  evidence.  But,  the  defendant  proposed  to 
give  in  evidence  his  own  peculiar  sensitiveness  to  fear  from 
external  force,  owing  to  his  condition  of  body.  This  the 
court  refused,  and  we  think  very  properly.  Wharton,  in  his 
treatise  on  homicide,  lays  it  down  as  a  general  rule  that  there 
can  not  be  an  acquittal  unless  there  is  reasonable  evidence  of 
the  intent  of  the  part  on  the  deceased  to  commit  some  felo- 
nious act.  This  evidence  must  be  gauged  by  the  defendant's 
opportunities  at  the  time ;  and  if  he  have  reasonable  grounds 
to  believe  a  felony  intended,  it  makes  no  matter  that  such 
was  not  really  the  case.  Thus  if  a  man  assaults  another  with 
a  pistol  in  such  a  manner  as  to  produce  the  belief  that  he  is 
about  to  take  life,  it  makes  no  matter  whether  the  pistol  be 
loaded  or  not.  (Whart.  on  Hom.  216.)  When,  from  the 
nature  of  the  attack,  there  is  reasonable  ground  to  believe  that 
there  is  a  design  to  destroy  his  life  or  to  commit  any  felony 
upon  his  person,  the  killing  the  assailant  will  be  excusable 
homicide,  although  it  should  afterwards  appear  that  no  felony 
was  intended.  Wharton  says,  "  it  is  manifest  that  very  em- 
barrassing questions  will  here  arise  as  to  whether  the  test  to 
be  applied  is  the  defendant's  capacity  or  the  capacity  of  the 
jury  trjing  the  case.  If  the  latter  be  the  case,  the  question 
will  be  of  comparatively  easy  solution.  It  will  be  only  ne- 
cessary for  the  jury  to  examine  the  res  gestce^  and  to  deter- 
mine whether,  from  them,  a  reasonable  belief  of  an  intended 
felony  can  be  deduced.  But  if  the  defendant's  capacity  is  to 
be  taken  as  the  stand  point,  the  inquiry  is  widely  extended. 
In  the  first  place,  it  involves  the  temperament,  nervous  and 
intellectual,  of  the  defendant,  as  well  as  his  means  of  physical 
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resistance.  In  the  second  place,  it  involves  the  same  quali- 
ties in  the  deceased,  so  far  as  they  could  have  been  supposed 
to  have  been  known  to  the  defendant  at  the  collision.  For, 
adopting  this  point  of  view,  it  would  be  absurd  to  say  that  a 
child  or  imbecile  person  would  not  have  much  greater  reason 
to  apprehend  a  felonious  assault  from  an  incensed  lunatic, 
who  was  starting  towards  him  with  the  appearance  of  an  as- 
sailant, than  would  the  lunatic  from  the  attack  of  the  imbe- 
cile or  child.  And  if  we  admit  a  distinction  in  this  case,  it 
would  be  difiScult  to  refuse  to  receive  evidence  of  the  nerv- 
ous and  physical  texture  of  the  defendant  and  the  deceased 
in  all  other  cases.  It  is  clear,  however,  that  to  do  so  would 
be  to  yield  to  a  very  dangerous  latitude  in  the  trial  of  a  case, 
which  would  not  only  require  a  departure  from  the  establish- 
ed common  law  principle  that  the  deceased's  character  can 
not  be  brought  into  controversy,  but  would  open  a  number 
of  complicated  side  issues."  (Whart.  on  Hom.  216.)  "  But 
no  danger  can  be  supposed  to  flow  from  this  principle,  when 
it  is  considered  that  the  jury  who  try  the  case,  and  not  the 
party  killing,  are  to  judge  of  the  reasonable  grounds  of  his 
apprehension."  Such  was  the  language  of  Justice  Parker,  in 
his  charge  to  the  jury,  in  Thomas  O'Selfredge's  case.  From  a 
careful  consideration  of  this  point,  after  a  patient  examination 
of  numerous  authorities,  both  in  England  and  in  this  coun- 
try, we  come  to  the  conclusion  that  the  court  below  very 
properly  refused  to  admit  the  evidence  of  the  defendant,  that 
by  reason  of  his  weak  and  crippled  condition  of  body  he  was 
rendered  nervous  and  peculiarly  sensitive  to  fear  from  exter- 
nal violence.  In  the  case  of  the  State  v.  Merrill,  2  Dev.  279, 
Judge.  Ruffin  said :  "  If  the  best  disposed  and  most  pacific 
man  on  eai'th,  without  provocation  (and  words  are  no  pro- 
vocation), assaults  another  with  an  instrument  likely  to  pro- 
duce doath,  and  death  ensues,  he  is  guilty  of  murder.  The 
law  infers  the  malice  from  the  fact.  It  must  be  so,  else  there 
is  no  rule,  and  all  is  left  to  the  discretion  of  a  jury.  The 
law  infers  it,  because  every  man  of  well  regulated  mind  is 
obliged  to  say  that  in  every  such  case  the  slayer  is  a  man  of 
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dark,  malignant  heart,  of  ungovernable  passions,  regardless 
of  social  duty,  and  bent  on  spilling  human  blood.  In  a  case 
of  express  malice  or  provocation,  the  question  is  for  the  jury. 
They  are  to  determine  whether  the  accused  acted  on  the  pro- 
vocation on  the  sudden,  or  had  the  particular  ill-will.  But 
where  there  has  been  no  provocation,  or  none  shown,  the  only 
question  for  the  jury  is  the  credit  of  the  witnesses — the  per- 
petration of  the  fact."  In  looking  into  this  case  we  can  not 
avoid  the  conclusion  that  this  young  man  most  imnecessarily 
took  the  life  of  Inkamp ;  that  there  was  no  danger  of  any 
injury  being  inflicted  on  him  by  Inkamp ;  and  that  his  eflforts 
to  provoke  the  deceased  to  attack  him  or  to  strike  him  ex- 
hibited a  heart  regardless  of  social  duty,  and  of  a  resolution 
or  determination  to  use  his  pistol  whenever  he  thought  it 
might  be  done  without  too  much  danger  of  the  consequen- 
ces to  himself.  But  his  ungovernable  passions  would  not 
permit  him  to  wait  until  the  deceased  should  exhibit  a  dis- 
position to  attack  him.  His  efforts  to  excite  Inkamp  to  some 
threatening  attitude  were  in  vain,  and  after  again  and  again 
putting  his  hand  into  his  pocket  and  taking  it  out,  as  if  hesi- 
tating, he  at  length  draws  his  pistol  and  shoots  Inkamp  and 
takes  his  life.  I  can  not  see  how  the  jury  could  have  be- 
lieved the  witnesses  and  have  found  any  other  verdict. 

The  following  is  the  charge  given  by  the  court  to  the  jury : 
"  1.  The  defendant  is  charged  with  murder  in  the  first  de- 
gree by  having  wilfuUy,  deliberately  and  premeditatedly  killed 
Henry  Inkamp  by  shooting  him  with  a  pistol.  *  Wilfully,' 
as  used  here,  means  intentional,  not  accidental.  ^  Delibe- 
rately' means  a  cool  state  of  the  blood ;  that  is,  not  in  a 
heat  of  passion  caxised  by  lawful  provocation  ;  and  '  preme- 
ditation' means  thought  of  beforehand,  any  length  of  time 
however  short.  *  Malice'  signifies  such  a  state  of  disposition 
as  shows  a  heart  regardless  of  social  duty,  and  fatally  bent 
on  mischief;  and  ^passion,'  sufficient  to  extenuate  homi- 
cide, is  a  heated  state  of  the  blood,  caused  by  lawful  provo- 
cation. 2.  Provocation,  to  be  sufficient  to  mitigate  or  exten- 
uate homicide,  as  applicable  to  this  case,  should  amount  to 
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personal  violence  or  injury  to  defendant ;  mere  words  of  re- 
proach, how  abusive  or  grievous  soever  they  may  be,  are  no 
provocation  suflScient  to  free  the  party  killing  from  the  guilt 
of  murder.  8.  If  you  find  that  the  defendant  did  wilfully 
draw  a  pistol  and  shoot  and  kill  Inkamp  simply  because  In- 
kamp  used  words  of  reproach  towards  him,  and  that  he 
thought  of  the  killing  any  length  of  time,  however  short,  be- 
fore he  shot  Inkamp,  the  oflfence  is  murder  in  the  first  de- 
gree, and  so  you  should  find.  4.  If  you  find  that  defendant 
wilfully  drew  a  pistol  and  killed  deceased  on  account  of  any 
old  grudge,  as  a  matter  of  revenge  or  retaliation  therefor,  then 
the  ofience  is  murder  in  the  first  degree,  and  so  you  should 
find.  5i  If  you  find  that  deceased  was  greatly  superior  to 
defendant  in  physical  strength,  and  struck  or  rendered  him 
any  other  personal  violence,  such  violence  in  the  law  is  a 
provocation  which  extenuates  the  homicide  ;  but  if  you  find 
that  such  violence  was  brought  upon  defendant  by  any  un- 
lawful act  on  his  part,  then  said  violence  constitutes  no  lawful 
provocation,  and  does  not  extenuate  the  homicide.  6.  If 
you  find  that  defendant  received  such  violence  at  the  hands 
of  the  deceased,  without  having  brought  it  upon  himself  by 
any  unlawful  act  of  liis,  and  thereupon,  while  in  a  heat  of 
passion  caused  thereby,  he  shot  and  killed  deceased  withou| 
a  design  to  efiect  death,  but  in  a  cruel  and  unusual  manner, 
the  ofience  is  manslaughter  in  the  second  degree.  7.  If  the 
killing  was  conmiitted  under  the  circumstances  last  above 
stated,  but  not  done  in  a  cruel  or  unusal  manner,  then  the 
ofience  is  manslaughter  in  the  third  degree.  8.  The  law  of 
self-defence  is  emphatically  the  law  of  necessity,  to  which  a 
party  may  have  recourse  under  certain  circumstances  to  pre- 
vent any  reasonably  apprehended  great  personal  injury  which 
he  may  have  reasonable  grounds  to  believe  is  aboxit  to  fall 
upon  him.  If  you  believe  that  defendant  had  reasonable 
cause  to  apprehend  a  design  on  the  part  of  deceased  to  com- 
mit a  felony  upon  defendant,  or  to  do  him  some  great  personal 
injury,  and  that  there  was  reasonable  cause  to  apprehend  im- 
mediate danger  of  such  design  being  carried  out,  and  he  shot 
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and  killed  deceased  to  prevent  the  accomplishment  of  such 
apprehended  design,  then  the  killing  is  justified  upon  the 
ground  of  self-defence,  and  you  should  acquit.  9.  It  is  not 
necessary  to  this  defence  that  the  danger  should  have  been 
real  or  actual,  or  that  danger  should  have  been  impending 
and  inmiediately  about  to  fall.  If  you  believe  that  defendant 
had  reasonable  cause  to  believe  these  facts,  and  he  shot  under 
such  circumstances,  as  he  believed,  to  prevent  such  expected 
harm,  then  you  should  acquit.  But  before  you  acquit  on  the 
ground  of  self-defence,  you  ought  to  believe  that  defendant's 
cause  of  apprehension  was  reasonable.  Whether  the  facts 
constituting  such  reasonable  cause  have  been  established  be- 
fore you  by  the  evidence,  you  are  to  determine ;  and  unless 
the  facts  constituting  such  reasonable  cause  have  been  estab- 
lished before  you  by  the  evidence  in  the  case,  you  can  not 
acquit  in  such  case  on  the  ground  of  self-defence,  even 
though  you  may  believe  defendant  really  thought  his  cause 
of  apprehension  reasonable.  10.  And  if  you  find  from  the 
evidence  that  defendant  and  deceased  had  a  difficulty  which 
resulted  in  the  death  of  deceased,  and  that  defendant  com- 
menced the  difficulty  or  brought  it  on  by  any  wilful  and  un- 
lawful act  of  his,  or  that  he  voluntarily  and  of  his  own  free 
will  and  inclination  entered  mto  the  difficulty,  then  there  is 
no  self-defence  in  the  cause,  and  you  should  not  acquit  on 
that  ground ;  and  in  such  case  it  makes  no  difference  how 
eminent  the  peril  may  have  been  in  which  defendant  was 
placed  during  the  difficulty.  11.  If  you  find  that  defendant 
wilfully  killed  deceased  by  shooting  him  with  a  pistol,  there 
is  no  murder  in  the  second  degree  in  the  case,  but  the  homi- 
cide is  murder  in  the  first  degree,  or  manslaughter,  or  justi- 
fiable homicide  according  to  circumstances ;  that  is,  if  he 
wilfully  shot  and  killed  deceased  in  malice,  it  is  murder  in 
the  first  degree ;  if  he  shot  and  killed  deceased  in  a  cruel 
and  unusual  manner,  in  a  heat  of  passion,  as  above  described, 
but  without  a  design  to  kill,  it  is  manslaughter  in  the  second 
degree ;  and  if  he  shot  and  killed  deceased  in  a  heat  of  pas- 
sion, without  a  design  to  effect  death,  not  in  a  cruel  and  un- 
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usual  manner,  the  oflFence  is  manslaughter  in  the  third 
degree.  12.  Good  character  of  defendant,  when  established, 
may  tend  to  lessen  any  probability  of  guilt  which  may  have 
been  raised  against  him  by  the  -evidence  in  the  cause ;  but  if 
you  are  satisfied  of  the  defendant's  guilt,  you  should  not  ac- 
quit, even  though  you  may  be  satisfied  that  previously  to  the 
alleged  homicide  he  sustained  a  good  character.  If  you  find 
the  defendant  guilty  of  any  ofience  below  murder  in  the  first 
degree,  the  good  character  of  defendant  may  properly  influ- 
ence you  to  assess  a  lighter  punishment  against  defendant 
than  you  otherwise  would.  13.  If  you  find  defendant  guilty 
of  murder  in  the  first  degree,  you  will  simply  return  a  verdict 
stating  the  fact.  14.  If  you  find  him  guilty  of  manslaughter 
in  the  second  degree,  you  will  assess  his  punishment  by  im- 
prisonment in  the  penitentiary  not  less  than  three  nor  more 
than  five  years  ;  and  if  of  manslaughter  in  the  third  degree, 
by  like  punishment  not  less  than  two  nor  more  than  three 
years ;  or  in  jail  not  less  than  six  months,  or  by  fine  not  less 
than  five  hundred  dollars,  or  by  both  a  fine  of  not  less  than 
one  hundred  dollars  and  imprisonment  in  jail  not  less  than 
three  months.  15.  If  you  have  any  reasonable  doubt  of  de- 
fendant's guilt,  you  should  give  him  the  benefit  of  such 
doubt,  and  acquit ;  but  such  doubt  does  not  mean  a  mere 
possibility  of  defendant's  innocence,  but  a  rational  and  sub- 
stantial doubt  touching  his  guilt."  To  the  giving  of  which 
defendant  excepted. 

The  instructions  given  to  the  jury  in  every  case  must  be 
considered  by  the  court  in  reference  to  the  facts  of  the  case  in 
proof.  In  this  case  we  have  carefully  examined  the  evidence 
and  the  instructions,  and  we  consider  the  instructions  given  as 
covering  the  law  of  the  case ;  as  proper,  and  tending  to  assist 
the  jury  in  forming  a  right  verdict.  These  instructions  laid 
down  the  law  as  favorably  as  could  be  reqxiired  by  the  defen- 
dant. He  has  no  cause  to  complain  that  he  was  prejudiced 
thereby.  In  regard  to  the  instructions  asked  for  by  the  defen- 
dant, we  consider  that  the  court  did  not  commit  error  in  refus- 
ing to  give  them.    The  law  of  the  case  had  been  properly  laid 
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down,  and  although  some  of  the  defendant's  instructions  may 
be  considered  as  containing  correct  principles,  yet  this  court 
will  not  reverse  for  refusing  to  give  instructions  when  the  in 
ferior  court  has  already  given  suflBicient  instructions  to  the 
jury  covering  the  whole  case.  What  was  said  by  the  court  in 
regard  to  murder  in  the  second  degree,  we  look  upon  as  proper 
in  this  case.  Here  was  a  deadly  weapon ;  it  was  used  for  the 
purpose  of  taking  life ;  it  was  calculated  for  such  purpose ; 
it  was  used  unnecessarily ;  it  was  used  deliberately  and  with- 
out a  lawful  provocation.  Malice  stares  a  man  in  the  face  who 
examines  this  whole  transaction.  As  to  tlie  instruction  in  re- 
gard to  the  constitution  of  Missouri,  that  the  people's  right  to 
bear  arms  in  defence  of  themselves  can  not  be  questioned,  and 
that  no  presumption  ought  to  arise  in  the  minds  of  the  jury 
fi*om  the  defendant's  going  armed  with  a  pistol,  it  could  not 
possibly  aid  the  jury  in  their  deliberations.  This  right  is  known 
to  every  juryman  in  our  state,  but  nevertheless  the  right  to  bear 
does  not  sanction  an  unlawful  use  of  arms.  Tlife  right  is  to 
bear  arms  in  defence  of  ourselves.  There  was  no  injury  to  de- 
fendant by  refusing  this  instruction.  We  do  not  consider  it 
necessary  to  notice  the  objections  made  to  the  refusal  to  in- 
struct, and  to  the  instructions  given  by  the  court  below  any 
more  particularly.  We  are  satisfied  that  the  law  governing 
the  case  was  properly  declared  to  the  jury ;  and  that  the  re- 
fusal to  give  the  instructions  asked  for  by  defendant  did  not 
injure  him  on  the  trial,  or  deprive  him  of  any  lawful  rights 
in  his  defence.  The  number  of  cases  of  murder  before  our 
court  has  been  miusually  great  this  term.  There  is  a  mani- 
fest indifference  to  human  life  which  causes  deep  and  pro- 
found solicitude.  The  duty  of  the  ministers  of  justice  prompts 
them  to  a  firm  and  vigorous  administration  of  the  law,  and 
mercy  to  the  public  requires  that  where  guilt  is  manifest,  pim- 
ishment  should  be  certain.  "  He  who  wilfully  and  deliberately 
does  an  act  which  apparently  endangers  another's  life,  and 
thereby  occasions  his  death,  shall,  unless  he  clearly  prove  the 
contrary,  be  adjudged  to  kill  him  of  malice  prepense."  (East's 
Pleas  of  the  Crown,  ch.  5,  §  18.)    The  doctrine  of  this  court — 
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as  laid  down  in  the  cases  of  the  State  v.  Dunn,  18  Mo.  419, 
State  V.  Jennings,  18  Mo.  443,  and  State  v.  Hays,  23  Mo.  287, 
that  when  it  appears  from  the  whole  evidence  that  the  crime 
was  at  the  moment  deliberately  or  intentionally  executed,  the 
killing  is  murder  in  the  first  degree — ^is  founded  on  the  pro- 
per construction  of  our  statute,  and  is  not  repugnant  to  the 
doctrine  of  the  common  law.  This  case  at  bar  is  not  like  the 
case  of  the  State  v.  Grainger,  5  Yerger,  459.  There  Grain- 
ger used  all  the  means  in  his  power  to  escape  from  an  over- 
bearing bully.  He  was  shuddering  with  fear,  and  his  last 
hope  of  protection  was  defeated  when  Rainey's  door  conti- 
nued closed  against  him,  and  Rainey  did  not  come  to  his  re- 
lief. He  shot  only  to  protect  his  person  from  threatened 
violence,  and  that  great.  (Judge  Catron's  opinion,  5  Yerg. 
459.)  But  in  this  case,  I  am  satisfied  Grainger  shot  without 
a  sufficient  provocation,  and  was  not  justifiable  in  so  doing ; 
he  ought  to  have  been  punished  at  least  for  manslaughter. 

In  looking  over  the  case  before  us,  and  calmly  weighing  each 
circumstance,  and  giving  to  each  point  made  the  full  force 
which  in  our  opinion  it  is  justly  entitled  to,  we  conclude 
that  the  judgment  below  must  be  aflSrmed.  Our  commise- 
ration is  alive  to  the  unfortunate  prisoner;  his  youth  —  his 
deformity  of  body  —  his  weakness  and  sickly  habit  from  his 
birth  up,  have  all  been  before  us ;  but  the  law  must  be  up- 
held and  vindicated.  Our  duty  is  a  stern  and  unbending 
one.  We  only  declare  what  the  law  is  ;  we  can  not  alter  or 
modify  it.  Let  the  judgment  be  affirmed  ;  Judge  Scott  con- 
curring ;  Judge  Leonard  absent. 


Paul  et  al.,  Appellants,  v.  Pulton  et  al.j  Respondents. 

1.  To  constitute  a  person  a  bona  fide  purchaser  for  ralue  without  notice  within 
the  rule  that  protects  such  a  purchaser  the  purchase  money  should  be  paid 
before  notice  is  received. 

2.  A.y  holding  lands  in  trust,  devised  them  to  his  executor  with  direction  to  sell 
and  convert  into  personal  property ;  the  executor  sold  and  conveyed  the 
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Bune ;  held,  in  a  suit  against  the  purchaser  and  the  executor  to  establish  the 
tnis^  that  the  heirs  of  A.  were  not  necessary  parties. 
3.  Where  the  St.  Louis  Land  Court  rightflillj  obtains  jurisdiction  in  a  case, 
although  the  fiacts  afterwards  disclosed  would  hare  authorized  a  proceeding 
in  another  court,  the  Land  Court  should  ftumish  relief 

Appeal  from  St.  Louis  Land  Court. 

This  was  a  suit  brought  by  the  heirs  of  Gabriel  Paul 
against  William  Pulton  and  Marshall  Brotherton,  the  latter 
the  executor  of  the  will  of  Ren^  Paul,  deceased.  Plaintiffs 
state  in  their  petition  that  on  the  20th  of  August,  1838,  they, 
together  with  their  father,  Gabriel  Paul,  deceased,  were  the 
owners  of  one-half  of  a  certain  tract  of  land,  the  other  half 
being  owned  by  Ren^  Paul  and  his  children ;  that  by  virtue 
of  a  certain  decree  of  partition  said  tract  was  sold  by  com- 
missioners appointed  for  that  purpose  on  the  20th  of  August, 
1838,  and  by  agreement  between  the  said  Gabriel  Paul  and 
Ren^  Paul,  the  said  Rend  became  the  purchaser  at  said  com- 
missioner's sale  for  the  joint  benefit  of  himself  and  the  said 
Gabriel  Paul,  and  the  deed  for  said  land  was  made  to  Rend 
Paul  by  said  commissioners  for  the  benefit  of  himself  and  the 
said  Gabriel  Paul;  that  at  the  said  sale  the  said  Rend  Paul 
paid  no  money  for  said  land,  but  that  the  same  was  purchased 
by  him  in  his  own  name  for  the  joint  benefit  of  himself  and 
the  said  Gabriel ;  that  no  part  of  said  consideration  was  ever 
paid  to  these  plaintiffs ;  that  plaintiffs  are  the  only  heirs  of 
Gabriel  Paul ;  that  Rend  Paul,  by  his  last  will,  devised  aU 
his  estate,  reaLand  personal,  to  his  executors,  Marshall  Bro- 
therton and  Archibald  Gamble,  of  whom  only  the  first  named 
qualified  ;  that  said  Brotherton,  by  virtue  of  the  power  con- 
ferred upon  him  by  said  will,  conveyed  one-half  of  said  tract 
of  land  to  William  Fulton,  and  the  other  half  to  the  trustee 
of  Louise  Gosnell,  wife  of  George  W.  Gosnoll ;  that  said 
Louise  and  her  trustee  conveyed  their  half  to  the.  said  Ful- 
ton ;  that,  said  Fulton  and  said  Louise  Grosnell,  who  was 
daughter  and  heir  of  Rend  Paul,  had  full  notice  of  the  equit- 
able title  of  plaintiffs  at  the  date  of  their  piirchases.  "  Plain- 
tiffs therefore  pray  that  said  defendant  Fulton  be  declared  a 
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trustee  for  the  plaintififs  for  one-half  of  said  tract  of  land, 
and  that  he  be  required  to  convey  to  the  said  Estelle,  Adolphe 
and  Therese,  the  said  one-half  of  said  land.  If,  upon  trial,  it 
shall  appear  that  said  Pulton  has  been  a  purchaser  of  any 
part  of  said  land  without  being  chargeable  with  notice,  then 
the  plaintiflFs  pray  that  for  such  portion  the  said  Brotherton 
be  required  to  account  for  and  pay  to  the  plaintifik  the  same 
proportion  of  money  for  which  he  sold  the  said  land,  to-wit : 
$5150.80." 

Fulton,  in  his  answer,  denies  all  knowledge  of  the  alleged 
purchase  by  Ren6  Paul  for  the  joint  benefit  of  himself  and 
Gabriel  Paul ;  admits  the  purchases  alleged  from  Brotherton 
and  Mrs.  Gosnell  and  her  trustee  ;  but  "  denies  that  at  the 
time  he  made  said  purchase  he  had  any  notice  whatever  of 
any  title  of  plaintiflFs  to  said  land,  either  legal  or  equitable." 

Brotherton,  in  his  answer,  denied  all  knowledge  of  the 
trust. 

The  cause  was  tried  by  the  court  sitting  as  a  jury ;  its  find- 
ing of  the  facts  is  set  forth  below  in  the  opinion  of  the  court. 
A  motion  for  a  review  filed  in  behalf  of  plaintiflFs  was  over- 
ruled. Service  of  process  was  had  in  this  suit  upon  defen- 
dant Fulton,  August  2, 1855,  and  upon  Brotherton  August  9, 
1855. 

Wliittelseyj  Glover  S^  Richardson^  for  appellant. 

I.  Gabriel  Paul,  in  his  lifetime,  was  the  equitable  owner 
of  one-half  the  land,  and  was  entitled  to  a  conveyance  there- 
for. .  This  equity  descended  on  the  plaintiflfe,  and  they  can 
enforce  it  against  any  one  holding  the  legal  title  who  is 
chargeable  with  the  trust. 

II.  The  legal  title  is  in  Fulton,  and  he  ought  to  be  com- 
pelled to  convey  one-half  the  land  to  the  plaintiflfe  unless  he 
can  shield  himself  under  the  guard  the  law  furnishes  to  the 
bona  fide  purchaser  for  a  valuable  consideration  without  no- 
tice. Fulton  does  not  by  his  answer  or  the  proof  secure  tlie 
protection  of  a  purchaser  without  notice  of  the  outstanding 
equity.    Notice  before  the  payment  of  the  purchase  money 
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is  equivalent  to  notice  before  the  contract.  (7  Mon,  597 ;  2 
White  A  Tud.  L.  Cas.  77 ;  Halsa  v.  Halsa,  8  Mo.  303 ;  8 
Wheat.  421 ;  7  John.  Ch.  65 ;  1  Johns.  Ch.  288 ;  3  Atk. 
804 ;  Boone  v.  Chiles,  10  Pet.  211 ;  4  Bess.  287.)  Mrs. 
€k>snell  was  a  volunteer.  She  paid  nothing,  and  receiving  a 
portion  of  the  land  as  a  part  of  her  distributive  share  of  her 
father's  estate,  she  took  it  with  all  the  equities  charged  upon 
it.  Taking  property  in  payment  of  a  precedent  debt  does 
not  make  the  buyer  an  innocent  purchaser  as  against  the 
holder  of  a  prior  equity.  (Rowan  v.  Adams,  Sm.  &  Marsh. 
Ch.  49 ;  4  Scam.  390  ;  4  Paige,  215.) 

in.  Proper  parties  were  before  the  court,  and  if  they  were 
not  the  court  ought  not  for  that  reason  to  have  dismissed  the 
cause.  (19  Mo.  403  ;  Pract.  Act,  1849,  art.  3,  §  10.)  The 
plaintifis  being  heirs  of  Gabriel  Paul  were  proper  parties 
plaintiff.  Fulton  was  a  pf oper  and  necessary  party  defen- 
dant. Under  the  code  of  1849  a  suit  should  not  be  dismiss- 
ed for  want  of  proper  parties,  provided  there  is  one  proper 
plaintiff  and  one  proper  defendant.  Ren^  Paul,  by  his  will, 
directed  that  his  real  estase  should  be  converted  into  money 
by  his  executor,  and  as  to  his  heirs  it  should  be  treated  as 
chattels,  and  represented  by  his  executors.  Brotherton  was 
a  proper  party,  and  for  another  reason,  that  complete  justice 
might  be  done  to  all  the  parties,  which  might  require  Bro- 
therton to  surrender  to  Fulton  the  notes  which  represented 
one-half  the  purchase  money. 

T.  T.  Gcmtty  for  respondent. 

I.  The  petition  is  in  the  alternative  and  asks  for  one  of 
two  forms  of  relief,  which  is  inadmissible.  (Robinson  v. 
Rice,  20  Mo.  229.) 

n.  In  the  hypothesis  that  plaintifis  are  entitled  to  recover 
land,  they  are  entitled  to  recover  against  the  legal  tenant, 
Fulton ;  and  the  Land  Court  has  jurisdiction,  but  Brotherton 
is  not  a  proper  party  to  the  action,  and  the  heirs  of  Ren^ 
Paul  are. 

lU.  In  the  hypothesis  that  is  suggested  secondly  in  the 
petition,  the  personal  representatives  of  CkJbriel  Paul  will  be 
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perhaps  entitled  to  a  sum  of  money,  but  they  are  not  parties 
to  the  record,  and  the  Land  Court  has  no  jurisdiction  of  a 
money  demand  ;  so  that  in  no  case  can  the  Land  Court  give 
the  required  relief. 

IV.  The  court  found  that  Pulton  was  a  purchaser  for  value 
without  notice.  The  land  then  is  out  of  the  reach  of  the 
heirs  of  Gabriel  Paul ;  for  in  this  case  the  petition  waives  all 
claim  to  the  land,  and  asks  for  money  only.  Pulton  paid  to 
Brotherton  one-half  the  purchase  money  for  the  moiety  which 
he  boxight  in  1852,  and  has  paid  Gosnell,  making  three- 
fourths  of  the  money  paid  by  Pulton. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

In  this  case,  the  court  below  should  have  sustained  the 
plaintiff's  motion  to  review  the  finding  of  the  facts  made  by 
the  court  in  respect  to  the  question  of  the  trust  in  favor  of 
the  plaintiffs,  and  also  in  regard  to  notice  by  Pulton.  The 
court  omits  to  find  any  thing  in  respect  of  the  interest,  title 
or  estate  of  the  plaintiffs,  the  heirs  of  Gabriel  Paul,  in  and  to 
the  lands  or  the  money  arising  on  its  sale.  The  finding 
shows  "  that  in  Jime,  1837,  Ren^  Paul  and  his  children,  Ga- 
briel R.  Paul,  Edmund  W.  Paul,  Emilie  Paxil,  Louise  Paul, 
TuUia  Paul,  and  Julia  S.  Paul,  were  tenants  in  common  with 
Gabriel  Paul  and  his* children,  Adolphe  Paul,  Estelle  Paul, 
and  Therese,  in  the  lands  and  premises  in  dispute ;  that  cer- 
tain proceedings  were  had  in  a  suit  in  partition  between  these 
tenants  in  common,  and  that  the  land  was  sold  by  commis- 
sioners appointed  for  that  purpose,  and  that  Rend  Paul  be- 
came the  purchaser  in  August,  1838;  that  Rend  Paul  re- 
ceived a  deed  from  the  commissioners  for  the  land;  that 
Paul  paid  no  money  to  the  commissioners  for  the  land  except 
the  costs  of  the  proceedings  in  partition  ;  that  at  the  time  of 
the  execution  of  the  deed  by  the  commissioners  to  said  Paul, 
it  was  understood  that  he  was  to  furnish  to  them  the  receipt  of 
himself  and  his  brother  Gabriel  for  the  amount  of  the  pur- 
chase  money  of  said  laud ;  that  one-half  of  the  amount  paid 
by  said  Rend  Paul  for  the  costs  of  said  partition  suit  was  af- 
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terwards  paid  to  him  by  (Jabriel  Paul ;  that  neither  Ren6  or 
Gkkbriel  ever  psud  any  money  on  said  sale,  except  the  costs 
of  said  suit ;  that  on  the  same  day  of  the  date  of  the  deed 
from  the  commissioners,  August  21, 1838,  Ren^  Paul  declared 
in  writing  that  the  purchase  of  said  land  at  said  commission- 
ers* sale  was  made  on  the  joint  account  of  himself  and  Ga- 
briel ;  and  Ren^  Paul  again,  in  April,  1841,  stated,  in  a  mem- 
orandum addressed  to  Gabriel,  that  said  Gabriel  had  one-half 
interest  in  the  land  in  question ;  that  during  all  this  time, 
and  up  to  August,  1843,  there  were  transactions  between  the 
brothers  Gabriel  and  Ren^,  in  regard  to  the  purchase  and 
sale  of  lands,  both  in  the  city  and  county  of  St.  Louis,  on 
their  joint  account ;  that  on  the  14th  day  of  August,  1843, 
Ren^  Paul  claimed  a  balance  tis  due  to  him  on  account  of 
their  general  transactions.  Gabriel  Paul  died  in  1846,  leav- 
ing heirs,  Adolphe,  Estelle  and  Therese ;  and  Ren^  Paul  died 
in  May,  1851,  leaving  heirs,  Gabriel  R.,  Edmimd  W.,  Emilie, 
Louise  and  Tullia ;  that  Ren^,  by  his  will,  (after  specifically 
devising  one  lot  of  land,)  directed  his  executors  to  sell  and 
convey  absolutely  all  his  remaining  real  and  personal  estate, 
and  directed  the  disposition  of  the  proceeds  thereof;  that  in 
June,  1852,  in  pursuance  of  the  directions  contained  in  said 
will,  the  defendant,  Marshall  Brotherton,  sold  and  conveyed 
the  land  in  question  to  Wm.  Fulton  and  the  trustee  of  Louise 
A.  Gosnell,  wife  of  George  Gtosnell,  and  daughter  of  Ren^ 
Paul,  for  the  sum  of  $5,150.80 ;  that  in  payment  for  the  same, 
the  receipt  of  Mrs.  Gosnell  and  her  husband  was  taken  on 
account  of  money  coming  to  her  under  her  father's  will  for 
a  portion  of  the  purchase  money,  and  for  the  balance  notes 
were  taken,  and  that  there  is  still  due  and  unpaid  of  said 
purchase  money  the  sum  of  $2,575.40  and  interest  thereon ; 
that  on  the  6th  day  of  May,  1853,  Louise  Gosnell  conveyed , 
her  interest  to  said  Fulton;  that  neither  said  Fulton  nor 
Louise  Gosnell  had  any  actual  notice  of  the  claims  of  the 
plaintiffs  to  said  land  until  the  commencement  of  this  suit ; 
and  that  Gabriel  and  Ren^  Paul  were  at  variance  for  many 
years,  and  were  reconciled  to  each  other  about  one  year  be- 
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fore  the  death  of  Gabriel.  Thereupon  the  court  declares 
that  the  pidntiffs  are  not  entitled  to  the  relief  asked  for  in 
this  petition  against  the  defendants." 

It  will  be  seen  from  the  finding  that  the  court  does  not 
touch  the  subject  of  the  trust — does  not,  except  by  inference, 
state  any  thing  about  the  rights  of  claims  of  the  plaintifib. 
The  land  was  sold  imder  partition  proceedings,  bought  by 
Ren^  Paul  for  himself  and  his  brother  Gabriel,  on  their  joint 
account.  A  deed  was  made  to  Ren^  Paul  alone.  No  money 
was  paid  by  either  of  them  for  the  land — ^nothing  except  for 
costs  of  suit  in  partition.  The  deaths  of  Gabriel  and  Ben^ 
Paul  follow  after  some  years,  without  showing  any  change  in 
their  rights  to  the  lands.  Now  there  can  not  be  much  doubt 
but  that  Gabriel  Paul  must  in  equity  be  considered  an  equal 
owner  with  his  brother  Ren^  of  the  lands  bought  at  the  com- 
missioners* sale.  The  heirs  of  each  must  succeed  to  all  the 
rights  of  the  ancestors.  The  finding  of  the  court  in  regard 
to  the  plaintifis'  right  to  the  lands  should  have  been  made, 
and  it  is  erroneous  to  leave  that  important  matter  alone  to 
inference. 

In  regard  to  the  notice  to  Fulton,  the  court  ought  also  to 
have  sustained  the  motion  to  review.  From  the  evidence  pre- 
sented in  the  record  in  regard  to  this  fact,  there  can  be  no 
doubt  of  his  receiving  notice  of  the  claim  of  the  plaintiflFs 
before  he  paid  any  part  of  the  money ;  indeed,  half  the  pur- 
chase money  is  still  due  and  unpaid.  Fulton  can  not,  under 
such  circumstances,  be  considered  a  purchaser  without  no- 
tice. Upon  the  point  of  notice  to  Fulton  the  authorities 
place  the  matter  beyond  question.  Here  the  plaintiffs  claim 
only  one-half  of  the  land  purchased  by  Fulton ;  or  if  he  be 
viewed  in  the  light  of  an  innocent  purchaser  for  valuable 
consideration,  then  only  half  the  amoimt  of  the  considera- 
tion money  for  which  the  land  was  sold  by  Brotherton.  The 
suit  in  this  case  was  actual  notice,  and  when  it  was  com- 
menced, Fulton  had  not  paid  more  than  half  the  purchase 
money  for  the  land.  The  English  equity  doctrine  is,  that  for 
the  purchaser  to  be  considered  entitled  to  the  favorable  posi- 
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tion  of  one  buying  without  notice,  there  must  be  an  entire 
payment  in  full  of  the  consideration  money,  and  the  recep- 
tion of  a  deed  or  conveyance  from  the  grantor ;  that  the  sale 
must  be  consummated  and  completed  on  both  sides  before 
notice  given  or  communicated.  In  the  United  States  the 
doctrine  has  not  been  quite  so  rigid.  Payment  in  full,  with- 
out a  deed,  has  been  considered  enoiypMs^^Mh^e  pur- 
chaser before  notice,  and  even  it  hsmi^mJlfilm^  I 
in  part  has  been  considered  in  some  ^^s^  sufficient  to  protect 
him  for  so  much  or  such  portion.    JSki^^f/^  ^B^iSl^/  ^ 

We  are  at  a  loss  to  ascertain  tw  grounds^  on  whici  the 
court  below  decided  the  case.  Tm^^iBifSlkitiSSki^  the 
Court,  strip  the  defendant  Fulton  (l^iULjjkkL4i^^  beld 
as  an  innocent  purchaser  without  notice.^^^ne  claim  of 
the  plaintiff  does  not  seek  for  more  than  half  the  land,  or 
half  the  purchase  money.  Fulton  has  not  yet  paid  more 
than  half  of  the  purchase  money ;  so,  giving  to  him  the  most 
favorable  position  that  has  yet  been  allowed  by  any  of  the 
courts  of  our  sister  states,  and  he  can  not  be  considered  an 
innocent  purchaser  without  notice  in  this  case.  "  It  is  well 
settled,  moreover,  that  to  entitle  a  purchaser  to  protection  the 
consideration  of  the  purchase  must  not  only  be  valuable  but 
must  have  been  wholly  or  partially  paid  or  executed.  Vat- 
tier  V.  Hude,  7  Pet.  262  ;  Doswell  v.  Buchanan's  Exec'r,  8 
Leigh,  366 ;  Dellard  v.  Crocker,  1  Speer  Eq.  20 ;  Bash  v. 
Bash,  8  Stobhart's  Eq.  181 ;  Kyle  v.  Tait's  Adm'r,  6  Grat- 
tan,  44 ;  Cole  v.  Scott,  2  Wash.  141."  (2  White's  Lead.  Cas. 
in  Equity.)  It  is  held  both  in  this  country  and  in  England 
that  actual  payment  is  in  general  necessary  to  the  character 
of  a  purchaser  for  valuable  consideration ;  and  that  giving 
security  or  executing  an  obligation  for  payment  will  not  be 
sufficient.  (High  v.  Batte,  10  Yerg.  666  ;  Christie  v.  Bishop, 
1  Barb.  Ch.  106  ;  Murray  v.  Ballon,  1  Johns.  Ch.  666 ;  Hun- 
ter  V.  Sumrall,  8  littell,  62.)  Payment  in  bills  or  notes  of 
third  persons  will  however  be  equivalent  in  most. cases  to 
actual  payment,  (Jewett  v.  Palmer,  7  Cow.  661) ;  and  the 
same  effect  would  seem  to  be  due  to  payment  in  the  notes  of 
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the  purchaser,  if  negotiable  in  their  character  and  actually 
negotiated  so  as  to  render  him  liable  to  pay  them  at  all 
events.  (Frost  v.  Beekman,  1  Johns.  Ch.  288 ;  Freeman  v. 
Deeming,  8  Sandford,  827 ;  2  White  Lead.  Cas.  Eq.  118.) 
In  Wormley  v.  Wormley,  8  Wheat.  449,  Mr.  Justice  Story 
•said :  "  It  is  a  settled  rule  in  equity  that  a  purchaser  with- 
out notice,  to  be  entitled  to  protection,  must  not  only  be  so 
at  the  time  of  the  contract  or  conveyance,  but  must  be  so  at 
the  time  of  the  payment  of  the  purchase  money." 

We  do  not  consider  it  necessary  here  to  make  the  heirs  of 
Rend  Paid  defendants.  The  land  sold  and  sued  for  in  this 
action  was  sold  under  the  will  of  Rend  Paul  by  his  executor — 
the  will  directing  the  sale  of  all  his  remaining  property,  after 
a  special  legacy  of  a  lot,  and  directing  a  distribution  of  the 
proceeds.  Fulton  was  a  proper  party ;  so  was  Brotherton,  the 
executor;  but  we  can  not  see  any  objection  to  the  relief 
sought  for  by  the  plaintiflF  by  reason  of  their  failure  to  make 
the  heirs  of  Rend  Paul  parties  defendant. 

The  petition  sets  out  facts  showing  a  case  fully  within  the 
jurisdiction  of  the  Land  Court.  That  court  then  had  juris- 
diction at  th^  commencement.  Now  if,  in  the  progress  of 
the  case,  the  facts  should  so  turn  out  that  some  other  court 
might  also  lawfully  entertain  jurisdiction  and  give  the  relief, 
yet,  in  the  opinion  of  this  court,  this  circumstance  does  not 
and  should  not  deprive  the  Land  Court  of  its  jurisdiction  and 
authority  to  go  on  with  the  case,  and  give  the  relief  which 
the  nature  of  the  facts  and  circumstances  require.  Having 
once  obtained  jurisdiction  in  the  case,  if  the  facts  afterwards 
disclosed  would,  if  known,  have  authorized  a  proceeding,  dif- 
ferently instituted,  in  another  court,  still  the  Land  Court 
should  go  on  and  settle  the  controversy,  and  not  stop  short 
and  turn  the  plaintififs  out  to  seek  a  new  jurisdiction  at  the 
expense  of  two  suits,  when  one  might  answer.  The  judg- 
ment below  is  reversed,  and  the  cause  remanded;  Judge 
Scott  concurring ;  Judge  Leonard  absent. 
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Hamilton,  Respondent,  v.  Scull's  Administrator,  Appellant. 

1.  It  IB  a  good  defence  to  an  action  on  a  promiBsoiy  note  that  it  was  given  to 
Uie  plaintiff  in  furtherance  of  an  attempt  on  his  part  to  defraud  his  credi- 
tors. 

2.  The  fiict  that  depositions  offered  in  evidence  maj  contain  incompetent  and 
illegal  evidence  will  not  justify  the  rejection  of  them  altogether.  The  court 
should  point  out  and  exclude  the  inadmissible  portions. 

Appeal  from  St.  Louis  Circuit  Court. 

This  was  a  suit  to  establish  against  the  estate  of  Joseph  P. 
Scull,  deceased,  a  demand  of  $1124.06,  being  the  balance 
alleged  to  be  due  upon  a  promissory  note  for  $7097.26,  ex- 
ecuted by  said  Scull.  At  the  trial  in  the  Circuit  Court  the 
plaintiflF  proved  the  execution  of  the  note.  The  defendant 
then  oflFered  in  evidence  the  depositions  of  Sterling  H.  Tucker 
and  James  Scull,  tending  to  prove  that  the  consideration  of 
the  note  was  fraudulent  in  this,  that  Hamilton,  the  payee, 
had  made  a  fraudulent  sale  of  a  stock  of  goods  to  Joseph  P. 
Scull,  to  hinder,  delay  and  defraud  his  (Hamilton's)  credi- 
tors, and  that  Scull  had  executed  and  delivered  said  note  to 
Hamilton  for  the  purchase  money.  The  court,  on  motion  of 
plaintiff,  excluded  the  depositions. 

GareschS  (defendant)  and  Buckner^  for  appellant. 

I.  The  maxim  "  in  pari  delicto  potior  est  conditio  defen- 
dentis^*  applies  to  this  case.  It  may  be  well  held  that  the 
defendant  would  not  be  permitted  to  show,  as  a  substantial 
ground  of  defence,  that  the  note  was  made  to  delay  and  de- 
fraud creditors,  on  the  well  known  maxim  "  nemo  allegans 
suam  turpitudinem  audiendus  sitf^  but  want  of  consideration 
is  shown,  and  it  is  the  plaintiff  who  seeks  to  rebut  this  de- 
fence by  insisting  that  the  depositions  tend  to  show  that  the 
notes  were  executed  by  "him  to  defraud  his  creditors.  The 
nature  of  this  transaction  is  necessarily  brought  out  in  tlie 
attempt  to  prove  want  of  consideration,  a  legitimate  defence, 
and  if  incidentally  the  character  of  the  transaction  is  also 
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shown,  the  plaintiff  should  not  be  allowed  to  benefit  by  it 
upon  the  rule  "  in  pari  delicto  potior  est  conditio  defenden- 
tis.^*    (See  Wearse  v.  Pierce,  24  Pick.  141,  and  cases  cited.) 

L.  E.  Kinseyj  for  respondent,  cited  Brown*s  Adm'r  v. 
Pinley,  18  Mo.  375. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  suit  begun  in  the  Probate  Court  of  St.  Louis 
county  for  the  purpose  of  establishing  a  demand  against  de- 
cedant's  estate — ^being  a  balance  on  a  note  executed  by  the 
intestate  to  the  plaintiff.  Garesch^,  the  defendant,  offered 
evidence  tending  to  show  that  the  note  had  its  origin  in  a 
fraudulent  combination  between  the  parties  for  the  purpose 
of  defrauding  the  creditors  of  plaintiff.  This  evidence  was 
rejected  and  the  defendant  excepted. 

There  is  no  doubt  of  the  correctness  of  the  principle  as- 
serted in  the  case  of  Brown's  Adm'r  v.  Finley,  18  Mo.  375, 
that  one  who  has  made  a  fraudulent  conveyance  of  his  pro- 
perty can  not,  by  alleging  his  own  turpitude,  be  permitted  to 
set  aside  his  conveyance,  and  regain  the  possession  of  property 
which  he  has  fraudulently  aliened.  To  do  this  would  be  en- 
couraging fraud,  for  tliereby  a  party  would  be  induced  to 
make  fraudulent  alienations  without  any  concern  for  the 
consequences,  confiding  in  the  privilege  the  law  would  confer 
of  setting  them  aside  afterwards,  if  they  did  not  answer  the 
ends  proposed  by  them.  In  such  cases  the  maxim  applies, 
^^  nemo  allegans  mam  tttrpittidinem  est  avdierhdus.^^  Having 
fraudulently  passed  away  his  property,  the  act  is  consumma- 
ted— the  deed  is  done ;  and  the  law  will  not  relieve  him  from 
a  situation  in  which  he  has  been  placed  by  his  own  fraud. 
But  the  case  under  consideration  is  different  from  that  stated 
above.  Here  the  act  is  not  consummated.  This  is  but  a 
promise,  and  the  law  allows  the  turpitude  of  the  transaction 
to  be  shown  with  the  same  view  as  in  the  preceding  case,  to 
take  away  inducements  to  fraudulent  conduct.  What  would 
give  greater  encouragement  to  fraud  than  for  courts  of  jus- 
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tice  to  lend  their  aid  in  carrying  them  into  execution  ?  But 
though  the  law  suffers  the  transaction  to  be  inquired  into  in 
the  one  case,  and  will  not  permit  a  party  to  expose  his  fraud 
in  the  other,  yet  this  apparently  inconsistent  course  arises 
from  the  different  stages  of  the  illegal  acts  at  the  time  the 
inquiry  is  proposed,  and  is  necessary  to  fiilfill  the  purpose  of 
the  law  with  regard  to  fraudulent  contracts,  which  is  to  re- 
fuse all  aid  to  the  parties  thereto  in  carrying  them  into  ex- 
ecution ;  for  it  will  be  observed  that  in  this  case,  while  the 
law  permits  a  party  to  raise  the  question  of  fraud,  it  is  only 
done  that  it  may,  when  the  fact  is  established,  refuse  its  aid 
to  the  party  who  has  been  concerned  in  it,  and  leave  him 
just  where  he  placed  himself  by  his  ill  conduct.  So  in  the 
the  end,  through  this  seemingly  inconsistent  course,- the  law 
produces  tiie  same  result  in  each  case,  which  is  a  denial  of 
all  assistance  to  those  who  will  soil  themselves  with  a  foul 
transaction.     (Chitty  on  Contracts,  680.) 

K  the  depositions  contained  any  illegal  evidence,  that  was 
no  reason  for  rejecting  them  altogether.  If  any  portion  of 
them  was  proper  evidence  they  should  have  been  received, 
the  court  at  the  time  pointing  out  the  portions  excluded. 
Judge  Ryland  concurring,  the  judgment  is  reversed  and  the 
cause  remanded ;  Judge  Leonard  absent. 


The  State,  Respondent,  v.  Buckneb,  Appellant. 

1.  In  the  case  of  an  indictment  for  mnrder  the  defendant  is  entitled  to  a  panel 
of  thirty-six  jurors ;  also  to  have  a  list  ot  such  jurors  delivered  to  him  forty- 
eight  hours  hcfore  the  trial.  The  "  Act  to  regulate  and  pay  grand  and  petit 
jurors  in  Stoddard  county,"  approved  February  18,  1866,  (Sess.  Acts,  1866, 
p.  681,)  does  not  in  any  way  affect  these  rights. 

2.  The  revised  code  of  1866  governs  such  proceedings  had  after  May  1st,  1866, 
although  the  indictment  was  pending  previous  to  that  date.  (See  State  v. 
PhiUips  &  Ross,  24  Mo.  476.) 

8.  If  a  regular  panel  of  jurors  be  exhausted  before  a  jury  is  obtained,  the  de- 
fendant is  not  entitled  to  have  any  particular  number  of  by-standers  or  tales- 
men summoned  from  which  to  complete  the  jury. 


|lOO   8671 


Digitized  by 


Google 


168  ST.  LOUIS. 


State  y.  Buckner. 


4.  Where  an  affidavit  for  a  continuance  is  filed,  the  court  should  not  permit  it 
to  be  strengthened  by  other  affidavits  of  the  same  person. 

5.  In  the  case  of  an  indictment  for  murder  it  is  error  to  receive  a  verdict  of  the 
jury  in  the  absence  of  the  defendant.  He  must  be  personally  present,  not 
only  during  the  trial,  but  at  the  time  of  the  rendition  of  the  verdict 

Appeal  from  Stoddard  Circuit  Court, 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
C,  G.  Mauroy  (circuit  attorney,)  for  the  State. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

Sarah  Buckner  was  indicted  at  the  March  term  of  the  Bol- 
linger Circuit  Court,  in  the  year  1855,  as  principal  in  the 
second  degree  of  the  murder  in  the  first  degree  of  Whiston 
Buckner.  On  the  application  of  the  prisoner  the  venue  was 
changed  to  the  Circuit  Court  of  Stoddard  county.  The  trial 
of  the  cause  was  postponed  from  term  to  term  until  the  May 
term,  1856.  At  this  term  the  prisoner  moved  for  a  continu- 
ance, and  the  record  shows  that  she  filed  three  different  affi- 
davits in  support  of  the  motion.  This  motion  was  overruled, 
and  the  defendant  excepted,  and  saved  the  point  by  a  bill  of 
exceptions.  This  pomt  will  be  noticed  hereafter.  When  the 
trial  was  ordered  the  record  shows  that  the  prisoner  by  her 
counsel  "  moved  the  court  to  order  the  sheriflF  to  summons  a 
jury  of  thirty-six  to  try  this  cause,"  which  motion  was  over- 
ruled, and  excepted  to,  and  this  point  was  saved  by  the  de- 
fendant by  bill  of  exceptions.  The  bill  of  exceptions  shows 
that  the  prisoner  moved  the  court  to  order  the  sheriflF  to 
summon  thirty-six  venire  men,  out  of  whom  a  jury  might  be 
selected  ;  and  "  that  she  might  be  furnished  with  a  copy  of 
the  names  of  those  summoned  forty-eight  hours  previous  to 
the  trial ;  but  the  court  refused  to  order  the  sheriflF  so  to 
do,  and  decided  that,  under  the  laws  regulating  jurors  in 
Stoddard  county,  she  was  not  entitled  to  have  the  said  num- 
ber of  jurors  expressly  summoned,  and  was  not  entitled  to  a 
copy  of  the  panel  forty-eight  hours ;  but  defendant's  attorney 
could  obtain  a  copy  any  time  from  the  clerk."    The  record 
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also  shows  "  that  during  the  progress  of  impanneling  the  jury, 
the  regular  panel  of  twenty-seven  being  exhausted,  and  the 
accused  having  challenged  peremptorily  but  six,  and  one 
juror  being  still  wanting,  the  defendant  moved  the  court  to 
direct  the  sheriff  to  summons  fourteen  jurors,  which  motion 
was  overruled,  and  excepted  to."  This  point  also  saved  by 
bill  of  exceptions. 

There  were  divers  matters  in  regard  to  questions  proposed 
to  some  of  the  witnesses,  which  the  court  overruled,  and 
which  were  excepted  to  ;  but  we  consider  them  of  no  impor- 
tance. The  jury  foimd  the  defendant  guilty  of  murder  in 
the  first  degree.  This  verdict  was  rendered  in  the  absence 
of  the  prisoner.  The  sheriff,  when  called  on  to  produce  her 
in  court  in  order  to  hear  the  verdict,  replied  to  the  court  that 
the  prisoner  had  escaped  from  his  custody,  and  that  he  could 
not  then  produce  her  in  court.  The  court  received  the  ver- 
dict and  discharged  the  jury:  During  the  term  the  sheriff 
again  brought  the  prisoner  into  court.  She  moved  for  a  new 
trial;  which  being  overruled,  she  excepted,  and  prayed  an 
appeal  to  this  court.  The  court  below  passed  sentence  upon 
the  prisoner,  but  ordered  the  same  to  be  suspended  until  the 
judgment  of  this  court  be  had  upon  the  premises.  The  ap- 
peal was  taken  at  the  May  term,  1856,  and  the  record  filed  in 
this  court  on  the  9th  day  of  June,  1856. 

The  record  in  this  case  is  presented  without  any  brief  or 
without  the  appearance  of  any  counsel.  In  examining  this 
record  we  come  to  the  conclusion  that  the  court  below  erred 
in  refusing  to  direct  the  sheriff  to  summons  thirty-six  venire 
men  out  of  whom  a  jury  might  be  impanneled ;  also  erred  in 
refusing  to  direct  that  a  copy  of  this  venire  be  delivered  to 
the  defendant  or  to  her  counsel  forty-eight  hours  before  com- 
mencing the  trial.  The  "  Act  to  regulate  and  pay  grand  and 
petit  jurors  in  Stoddard  county,"  approved  February  13th, 
1855,  does  not  take  away  the  right  of  the  defendant  to  chal- 
lenge peremptorily  twenty  persons  summoned  as  jurors  in 
trials  for  murder ;  nor  does  it  pretend  to  take  away  the  right 
of  the  accxised  io  have  a  copy  of  the  venire,  from  which  the 
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jury  is  to  be  sworn,  forty-eight  hours  before  commencing  to 
impannel  the  jury.     The  statute  concerning  practice  in  crim- 
inal cases  (art.  6,  §  6,)  gives  to  the  State  the  right,  in  all 
criminal  trials,  to  challenge  peremptorily  four  jurors.    Sec- 
tion 7  declares  that  "  there  shall  be  summoned  and  returned, 
in  every  criminal  cause,  a  number  of  qualified  jurors  equal 
to  the  number  of  peremptory  challenges,  and  twelve  in  addi- 
tion ;  and  no  party  shall  be  required  to  make  peremptory 
challenges  before  a  panel  of  such  number  of  competent  jurors 
shall  be  obtained."     Section  8.  "  A  list  of  the  jurors  sum- 
moned shall  be  delivered  to  the  defendant  in  the  cases  spe- 
cified in  the  two  first  subdivision  of  the  fourth  section  of  this 
article,  at  least  forty-eight  hours  before  the  trial,  and  in  other 
cases  before  the  jury  is  sworn,  if  such  list  be  requested." 
Section  4,  first  subdivison  :  "  If  the  offence  cliarged  is  pim- 
ishable  with  death,  or  by  imprisonment  in  the  penitentiary 
not  less  than  for  life,  the  peremptory  challenges  shall  be 
twenty,  and  no  more,  allowed  to  the  defendant."    The  crime 
of  murder  charged  in  the  indictment  in  this  case  is  punisha- 
ble with  death.    Then  the  accused  is  allowed  to  challenge 
twenty  peremptorily — the  State  four — ^making  twenty-four 
challenges,  and  twelve  in  addition — making  thirty-six.    This 
number  is  required  to  be  summoned  in  all  such  cases  ;  and 
in  order  to  make  this  right  of  challenge  beneficial  to  the  pris- 
oner, she  has  the  right  to  a  copy  of  the  list  of  the  thirty-six 
forty-eight  hours  before  the  trial.    The  statute  concerning 
practice  in  criminal  cases  was  approved  December  8, 1865,  is 
subsequent  to  the  "jury  law"  of  Stoddard  county,  and  where 
these  two  laws  are  irreconcilable,  the  last  must  prevail.    It  is 
our  duty  to  reconcile  these  laws  as  far  as  we  can  consistently 
do  so ;  but  when  this  can  not  be  done,  the  former  must  suc- 
cumb to  the  latter.     I  suppose  it  never  entered  into  the  head 
of  a  legislator  that  by  passing  the  jury  law  of  Stoddard  coun- 
ty, he  intended  thereby  to  deprive  the  citizen  of  the  most  im- 
portant privileges  guarantied  to  him  by  the  general  law — of 
the  right  to  challenge  in  trials  for  murder,  and  of  the  right 
to  exercise  this  challenge  judiciously  by  having  a  copy  of  the 
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list  of  the  jurors  for  forty-eight  hours  at  least  before  he  should 
be  called  upon  to  challenge.  This  is  the  law  governing  the 
selecting  and  impanneling  a  jury  in  a  case  of  murder,  whether 
we  consider  the  proceedings  under  the  revised  code  of  1866 
or  revised  code  of  1846.  In  the  revised  code  of  1866,  the 
fourth  section  is  obviously  meant  instead  of  the  third  section 
of  article  six.  I  have  referred  to  the  fourth  infetead  of  the 
third.  The  revised  code  of  1846  refers  to  the  third  section 
very  properly ;  but  in  1866,  it  is  the  fourth  section  and  not 
the  third.  I  have  been  thus  particular  in  order  to  let  the 
court  below  see  we  noted  the  mistake.  The  proceedings  in 
this  case  are  governed  by  the  laws  revised  in  1866.  (See  R. 
C.  1866,  p.  1026,  §  16.)  The  refusal  to  order  the  sheriff  to 
summons  thirty-six  jurors  and  to  give  defendant  a  list  of  the 
persons  thus  summoned  forty-eight  hours  before  the  trial 
commenced  is  error ;  and  there  is  no  knowing  how  seriously 
this  error  may  have  injured  the  defendant.  This  court  said, 
in  the  case  of  the  State  v.  Samuels,  8  Mo.  68,  that  it  was 
not  necessary  for  the  court  to  have  a  writ  of  venire  facias 
issued  to  the  sheriff,  or  to  have  an  order  entered  on  the  re- 
cords of  the  court  requiring  him  to  summons  such  a  venire 
of  jurors ;  but  for  the  court  to  order  or  direct  the  sheriff  ore 
tenus  would  be  sufficient. 

There  is  nothing  in  the  point  complained  of  by  the  defen- 
dant in  regard  to  the  sheriff's  not  being  ordered  to  summon 
fourteen  by-standers  or  talesmen  and  giving  a  list  of  them  to 
defendant.  Whenever  there  has  been  a  proper  panel  sum- 
moned and  the  defendant  has  been  properly  furnished  with  a 
list  of  the  panel,  and  such  panel  becomes  exhausted  before  a 
jury  be  made  up,  then  in  summoning  from  the  by-standers 
there  is  no  law  requiring  any  particular  number  to  be  thus 
summoned,  and  nonp  requiring  a  list  of  them,  when  sum- 
moned, to  be  furnished  to  the  defendant. 

The  record  shows  that  the  prisoner  filed  three  different 
affidavits  for  a  continuance.  This  shows  a  very  loose  prac- 
tice, and  the  affidavits  are  drawn  very  carelessly — ^without 
precision  or  skill.    Had  tlie  matters  set  forth  in  these  vari- 
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0U8  affidavits  been  properly  presented,  we  think  that  the  court 
should  have  granted  a  continuance.  Surely  the  mistake  in 
the  clerk  who  issued  the  subpoena  commanding  the  witness 
to  attend  on  the  18th  of  May,  1866,  which  is  alleged  to  be  a 
Sunday  or  Sabbath  day,  instead  of  on  the  19th  of  May,  the 
day  the  court  commenced  its  session,  could  have  afforded  no 
reason  suflScient  to  disregard  that  subpoena,  and  the  mere 
mistake  in  the  given  name  of  the  witness  could  not  have  jus- 
tified the  court  in  disregarding  such  subpoena.  This  court 
does  not  countenance  the  practice  of  filing  affidavit  on  affida- 
vit for  a  continuance.  Let  the  party  state  the  facts  on  which 
she  relies  for  a  continuance  distinctly  and  fully  at  first,  and 
not  resort  to  the  practice  of  mending  affidavit  after  affidavit 
^  as  soon  as  the  views  of  the  court  become  known  in  regard  to 
the  sufficiency  of  the  same.  I  mention  this  matter  in  order 
that  it  may  be  avoided  in  future.  The  best  practice  is  not  to 
permit  an  affidavit  for  a  continuance  to  be  strengthened  by 
one  or  more  affidavits  of  the  same  person.  Let  parties  make 
full  statements  at  first. 

In  regard  to  the  receiving  of  the  verdict  of  the  jury  by  the 
court  in  the  absence  of  the  prisoner,  we  think  this  is  a  fatal 
error.  Our  statute  expressly  declares  "  That  no  person  in- 
dicted for  a  felony  can  be  tried  \mless  he  be  personally  pre- 
sent during  the  trial."  (R.  C.  1855,  p.  1191 ;  Practice  in 
Criminal  Cases,  art.  6,  §  16.)  "  The  verdict,  in  all  cases  of 
felony  and  treason,  must  be  delivered  in  open  court  in  the 
presence  of  the  defendant."  (1  Archb.  C.  P.  173,  note  2.) 
"  The  verdict,  whatever  may  be  its  effect,  must  in  all  cases  of 
felony  and  treason,  be  delivered  in  the  presence  of  the  defen- 
dant in  open  court,  and  can  not  be  either  privily  given  or 
promulgated  while  he  is  absent ;  and  in  all  cases  where  the 
jury  are  commanded  '  to  look  6n  him,'  as  in  larceny,  and 
all  accusations  subjecting  him  to  any  species  of  mutilation  or 
loss  of  limb,  the  same  rule  applies,  without  exception."  (1 
Chitty's  C.  L.  636.)  In  the  case  of  the  State  v.  Prance,  1 
Overton,  (Tenn.)  434,  the  court  said :  "  The  prisoner  must 
be  at  the  bar ;  otherwise  the  jury  could  not  be  asked  for  their 
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verdict;  and  if  he  does  not  appear,  the  jury  must  be  dis- 
charged without  rendering  any  verdict.  In  every  case  affecting 
life  or  limb,  the  accused  must  not  only  be  present  when  the 
evidence  is  given  in,  but  during  the  trial,  and  on  return  of 
verdict."  In  the  case  of  the  People  v.  Perkins,  1  Wend.  91, 
the  court  said :  "  We  are  of  opinion  that  the  verdict  was  ir- 
regular. The  prisoner  was  indicted  and  tried  for  an  offence 
formerly  called  capital;  and  though  many  of  the  ancient 
forms  on  trials  are  now  dispensed  with,  the  prisoner  should 
have  been  present  on  receiving  the  verdict,  so  that  he  might 
have  availed  himself  of  the  right  of  polling  the  jury."  In 
Nomaque  v.  The  People,  1  111.  109,  similar  doctrine  is  held. 
We  therefore  think  that  the  court  had  no  right  .to  receive 
the  verdict  of  the  jury  in  the  absence  of  the  prisoner  in  this 
case. 

The  record  shows  no  instructions — ^no  evidence  saved.  We 
have  examined  the  record  carefully,  and  it  is  our  opinion  that 
the  court  below  committed  errors  in  the  various  particulars 
pointed  out  in  this  opinion.  The  judgment  must  therefore 
be  reversed,  and  the  cause  remanded,  to  be  proceeded  with 
according  to  the  principles  laid  down  in  this  opinion  ;  Judge 
Scott  concurring ;  Judge  Leonard  absent. 


The  State,  Respondent,  v.  Timmerberg,  Appellant* 

1.  Judgment  affirmed ;  no  bill  of  exceptions  filed. 

Appeal  from  St.  Louis  Criminal  Court. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  Criminal  Court  of  St. 
Louis  county  for  feloniously,  unlawfully  and  maliciously 
woimding  cattle — the  property  of  Robert  McClish.  He  ap- 
peared to  the  indictment  and  pleaded  "  not  guilty ;"  was  tried 
and  convicted  of  the  offence,  and  sentenced  to  three  months** 

12 — ^VOL.   XXY. 
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imprisonment  in  the  county  jail,  and  to  pay  a  fine  of  one 
hundred  dollars.  He  moved  for  a  new  trial ;  his  motion 
was  overruled,  and  he  brings  the  case  here.  In  examining 
the  record  we  find  no  bill  of  exceptions  saving  any  point  in 
the  ruling  of  the  Criminal  Court ;  no  evidence  preserved  on 
which  the  motion  for  new  trial  was  made;  nor  any  other 
ruling  of  the  court  saved  by  exceptions.  No  counsel  appears 
here  for  appellant,  nor  is  there  any  brief  filed  on  his  behalf; 
nevertheless  we  have  examined  the  record  of  the  proceedings 
and  we  find  no  error  conunitted  by  the  court,  and  we  consi- 
der the  indictment  sufficient  to  sustain  the  judgment  of  con- 
viction. The  judgment  must  therefore  be  affirmed ;  the  other 
judges  concurring. 


The  State,  Respondent,  v.  Devon,  Appellant. 

X-  One  A.  was  put  upon  his  trial  ^r  an  alleged  misdemeanor ;  after  the  evi- 
4?noe  on  both  sides  was  closed,  the  court  refused  to  submit  the  case  to  the 
jjjQl^  at  requested  bj  A.,  and  against  objection  on  his  part  called  the  next 
GMtiifin  the  docket,  being  a  case  of  misdemeanor,  and  empanneling  the  same 
JuryilM^rd  the  eridence  in  the  same,  and  submitted  both  causes  to  the  same 
jury  ftttthe  same  time.    Held,  that  the  court  committed  error. 

Appeal  from  St.  Louis  Criminal  Court. 

Tliis  was  a  prosecution  for  an  assault  and  battery  originally 
instituted  before  a  justice  of  the  peace.  The  cause  was  taken 
by  appeal  to  the  St.  Louis  Criminal  Court.  The  defendant, 
Charles  Devlin,  was  put  upon  his  trial  in  the  Criminal  Court, 
and  evidence  having  been  given  on  both  sides,  the  case  was 
closed.  The  court  then  called  the  next  case  on  the  docket, 
which  was  a  case  of  misdemeanor,  and  the  same  jury  was 
sworn  in  said  second  cause.  Devlin  objected  to  this  course 
of  proceeding,  and  insisted  that  he  had  the  right  to  have  the 
jury  retire  and  consider  of  their  verdict  in  his  case  before 
having  another  submitted  to  them.     The  court  overruled 
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the  objection.  Evidence  was  heard  in  the  second  cause,  and 
the  two  causes  were  submitted  to  the  "same  jury,  upon  in- 
structions, at  the  same  time,  and  they  retired  to  consider  the 
several  causes  submitted  to  them.  They  returned  separate 
verdicts. 

A.  J.  P.  GareschSj  for  appellant. 

C.  G,  Mauroy  (circuit  attorney,)  for  respondent. 

I.  The  Criminal  Court  committed  no  error  in  submitting 
both  cases  to  the  jury  at  the  same  time.  It  was  a  matter  of 
discretion  with  that  court,  and  this  court  will  not  interfere 
unless  it  is  apparent  that  injustice  has  resulted  from  it.  Both 
cases  were  misdemeanors,  and  the  court  below,  to  save  time 
and  costs  to  the  county,  tried  and  submitted  them  to  the  same 
jury  at  the  same  time.  No  injustice  was  done  the  appellant, 
because  the  lowest  punishment  was  imposed  upon  him.  The 
evidence  shows  clearly  that  an  oflFence  had  been  committed 
by  him. 

Ryland,  Judge,  delivered  the  dpinion  of  the  court. 

This  was  a  prosecution  for  an  assault  and  battery.  There 
was  a  trial  by  a  jury,  and  a  verdict  against  the  defendant. 
The  record  shows  that  after  the  testimony  in  this  case  was 
closed,  the  court  called  the  next  case  on  the  docket,  being  for 
a  misdemeanor,  against  another  defendant,  and  the  testimony 
in  this  last,  case  being  also  finished,  the  jury  were  then  in- 
structed as  to  the  law  in  this  case  against  Devlin.  This 
course  of  proceeding  was  objected  to  *by  the  defendant,  Dev- 
lin, who  insisted  that  his  case  should  be  first  submitted  to  the 
jury  and  be  determined  before  any  other  matter  should  be 
submitted  to  the  same  jury.  In  this  we  think  the  defendant 
was  right,  and  for  the  irregularity  in  this  matter  the  judg- 
ment below  must  be  reversed.  This  may  be  looked  upon  as 
a  small  matter,  and  that  the  irregularity  might  have  done 
injury  to  either  party ;  but  it  is  nevertheless  an  irregularity 
which  this  court  must  not  allow.  If  we  begin  in  this  man- 
ner to  sanction  such  a  proceeding,  we  can  not  tell  when  or 
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where  it  may  end.  It  is  the  right  of  the  accused  to  have  his 
case  tried  by  a  jury  free  from  any  improper  bias.  This 
trial  must  be  in  its  nature  a  single  matter,  and  the  court  has 
no  right  to  impose  on  the  defendant  and  his  counsel  the  ne- 
cessity of  waiting  and  listening  to  a  different  prosecution  for 
a  different  offence ;  and  has  no  right  to  draw  the  attention 
of  the  jury  to  a  new  and  different  prosecution  before  the  first 
one  submitted  to  them  is  determined. 

This  is  a  dangerous  precedent,  and  it  requires  condemna- 
tion at  once.  Irregularities  begin  at  first  by  degrees,  and 
are  tolerated  because  no  perceivable  injury  has  followed  the 
first  step.  But  the  best  method  is  not  to  sanction  one  so  new, 
and  which  may  lead  to  such  consequences  as  the  one  here 
complained  of.  The  judgment  below  is  reversed  alone  on  the 
ground  of  the  irregularity  here  mentioned.  The  other  judges 
concurring,  the  judgment  will  be  reversed,  and  the  cause 
remanded. 


2JJ-  j^-  The  State,  Respondent,  v.  McDonald,  Appellant. 

103    180 

2jr~i76l  ^'  ^  ^6  <^^c  of  an  indictment  for  adnlterj,  the  declarations  and  admissions  of 

139  638|  the  defendant  are  competent  evidence  to  prore  that  he  was  a  married  man  at 

the  time  of  the  alleged  adolterj. 

Appeal  from  Si.  Louis  Criminal  CourU 

This  was  an  indictment  for  adultery.  Upon  the  trial  the 
State,  to  prove  the  marriage  of  the  defendant,  Robert  Mc- 
Donald, at  the  time  of  the  alleged  adultery,  offered  the  de- 
clarations of  defendant,  made  before  and  after  the  alleged 
adultery,  to  the  eflFect  that  Rebecca  McDonidd  was  his  wife, 
and  that  he  had  intermarried  with  her  in  the  state  of  Penn- 
sylvania. The  court  admitted  these  declarations  against  the 
objection  of  defendant.  The  court  gave  the  following  in- 
struction to  the  jury :  "  If  you  believe  that  defendant  ac- 
knowledged a  woman  named  Rebecca  McDonald  to  be  his 
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wife  and  lived  with  her  as  such,  this  is  competent  evidence 
of  his  marriage  for  your  consideration ;  and  if  from  these 
circumstances  you  are  satisfied  beyond  a  reasonable  doubt 
that  defendant  was  lawfully  married  to  the  said  Rebecca,  you 
should  find  the  fact  of  his  marriage  for  the  State."  The  fol- 
lowing instructions  asked  by  the  defendant  were  refused : 
"  Mere  evidence  of  cohabitation  of  the  defendant  with  Re- 
becca McDonald,  and  his  holding  her  out  to  the  world,  is  no 
proof  of  marriage  ;  and  unless  the  jury  have  other  evidence 
of  marriage,  they  should  acquit.  In  a  case  of  this  char- 
acter marriage  can  only  be  proven,  1st,  by  persons  who 
were  present  at  the  marriage ;  or,  2d,  by  the  certificate  of 
marriage,  or  the  record  evidence  of  the  same ;  that  in  a  pro- 
secution for  adultery,  marriage  can  not  be  proven  by  the  ad- 
mission of  the  defendant."  Other  instructions  were  given 
and  refused.    It  is  imnecessary  to  set  them  forth. 

N.  McDonald^  for  appellant. 

I.  The  court  erred  in  refusing  the  instruction  asked  by 
defendant.  Though  there  are  some  decisions  to  the  eflFect 
that  in  prosecutions  for  bigamy,  adultery,  Ac,  the  confes- 
sions of  the  defendant  are  sufficient  to  establish  the  fact  of 
marriage,  the  preponderance  of  opinion  is  the  other  way. 
(See  R.  C.  1845,  p.  730  ;  Whart.  C.  L.  759 ;  Morris  v.  Mil- 
ler, 4  Burr.  2057  ;  Birt  v.  Barlow,  Dougl.  171 ;  1  Selw.  N. 
P.  14;  3  Black.  Com.  140 ;  1  Carr.  &  Kir.  164;  2  Wils. 
399  ;  Leader  v.  Barry,  1  Esp.  353 ;  Conunonwealth  v.  Little- 
john,  15  Mass.  163 ;  Commonwealth  v.  Norcross,  9  Mass.  492  ; 
People  V.  Hximphrey,  7  Johns.  314  ;  Fenton  v.  Reed,  4  Johns. 
53 ;  The  State  v.  Roswell,  6  Conn.  446 ;  Kerby  v.  Rucker, 
1  A.  K.  Marsh.  290 ;  15  Mass.  163  ;  7  Greenl.  57 ;  8  id.  75  ; 
Swift's  Digest,  501 ;  Arch.  C.  P.  475 ;  Jackson  v.  People,  2 
Scam.  231.) 

H.  A.  Clover  J  for  the  State,  cited  Morgan  v.  The  State,  11 
Ala.  289 ;  State  v.  Hilton,  3  Rich.  S.  C.  434 ;  Mary  Norwood's 

case,  1  East. ;  Commonwealth  v.  Werner,  2  Va.  Cas. 

95 ;  State  v.   Britton,  4  McCord,  256 ;  Commonwealth  v. 
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Murtagh,  1  Ashm.  272  ;  Forney  v.  Hallacher,  8  S.  &  R.  160 ; 
16  Ohio,  173 ;  Cook  v.  The  State,  11  Georg.  53. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  indictment  against  Robert  McDonald  for  adul- 
tery. He  appeared  to  the  indictment  and  pleaded  "  not  guil- 
ty." There  was  a  trial,  and  the  defendant  was  convicted. 
He  moved  for  a  new  trial,  which  being  denied,  he  brings  the 
case  here  by  appeal. 

The  only  question  for  our  determination  is,  whether  defen- 
dant's confession  that  he  was  married  was  competent  evi- 
dence. On  the  trial  below,  the  State,  to  prove  the  marriage 
of  defendant  at  the  time  of  the  alleged  adultery,  &c.,  offered 
the  declarations  of  the  defendant,  made  before  and  after  the 
alleged  adultery,  to  the  effect  that  the  said  Rebecca  was  his 
wife,  and  that  he  had  intermarried  with  her  in  the  state  of 
Pennsylvania.  The  defendant  objected  to  the  introduction 
of  such  evidence  as  incompetent  to  prove  a  marriage  in  fact ; 
but  the  court  overruled  the  objection,  and  let  in  the  evidence. 
The  defendant  saved  the  point,  and  this  is  the  only  question 
in  the  case. 

Greenleaf,  in  his  treatise  on  evidence,  (1  Greenl.  Ev.  §  215,) 
says :  "  Subject  to  these  cautions  in  receiving  and  weighing 
them,  it  is  generally  agreed  that  deliberate  confessions  of 
g-uilt  are  among  the  most  effectual  proofs  in  the  law."  "  Their 
value  depends  on  the  supposition  that  they  are  deliberate  and 
voluntary,  and  on  the  presumption  that  a  rational  being  will 
not  make  admissions  prejudicial  to  his  interest  and  safety,  un- 
less when  urged  by  the  promptings  of  truth  and  conscience." 
In  the  same  treatise,  (2  Greenl.  Ev.  §  45,  tit.  Adultery,)  it 
is  said  :  "  As  to  proof  by  the  confession  of  the  party,  no  dif- 
ference of  principle  is  perceived  between  this  crime  and  any 
other.  It  has  already  been  shown  that  a  deliberate  and 
voluntary  confession  of  guilt  is  among  the  most  weighty  and 
effectual  proofs  in  the  law."  In  Cayford's  case,  7  Maine, 
57,  it  was  held  that  in  an  indictment  for  lewd  cohabitation, 
adultery  or  bigamy,  the  prisoner's  confession  of  the  fact  of  his 
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mirriage  is  suflBcient  proof  of  the  fact.  In  this  case,  Mellen, 
C.  J.,  said :  "  Nothing  is  more  clear  than  that  proof  of  the 
voluntary  confession  of  a  man,  on  trial  for  adultery  or  lasci- 
vious cohabitation,  that  he  is  guilty  of  the  crime  charged,  is 
legal  evidence,  and,  in  the  absence  of  controling  evidence,  is 
abundantly  suflBcient ;  and  the  reason  why  his  confession,  that 
he  was  a  married  man  at  the  time  of  committing  the  oflFence 
charged,  should  not  be  good  also  is  not  very  apparent."  In 
Morris  v.  Miller,  4  Burrow,  2057,  Lord  Mansfield  said  that 
"  In  case  of  bigamy,  as  well  as  in  crim  con.,  it  is  essential  to 
prove  marriage  in  fact  as  distinguished  from  the  acknow- 
ledgment of  the  parties.  The  cases  however  are  diflFerent.  In 
the  civil  action  the  plaintifif  demands  damages  which  he  has 
no  right  to  recover  imless  there  has  been  a  legal  marriage 
between  him  and  the  woman  with  whom  the  defendant  is 
charged  to  have  committed  the  adultery  ;  and  in  such  a  case 
the  confession  of  the  defendant,  who  may  be  a  total  stranger 
to  the  marriage,  will  amount  only  to  an  acknowledgment  of 
a  marriage  by  reputation.  In  that  light  the  court  viewed  the 
confession  of  Miller  as  to  the  alleged  marriage  between  Mr. 
and  Mrs.  Morris.  But  in  a  prosecution  against  a  man  for 
bigamy,  adultery,  or  lascivious  cohabitation,  the  confession  of 
the  defendant  is  of  a  diflFerent  character.  It  is  the  confes- 
sion of  one  who  must  certainly  know  whether  the  fact  con- 
fessed is  true  or  false."  Justice  BuUer,  speaking  of  the  case 
of  Morris  V.  Miller,  says :  "  The  evidence  of  the  defendant's 
confession  was  not  suflBcient,  for  it  was  only  a  confession  of 
the  reputation  that  she  went  by  the  name  of  the  plaintiflTs 
wife,  and  not  a  confession  of  the  marriage."  "  This  case, 
instead  of  proving  that  a  full  and  voluntary  confession  of  the 
marriage  was  not  suflBcient  to  prove  it,  seems  clearly  to  jus- 
tify a  diflFerent  conclusion,  and  such  a  conclusion  Phillips  has 
drawn."  "  (Buller's  N.  P.  28 ;  2  Phill.  Ev.  211.)  Phillips 
says,  speaking  of  Morris  v.  Miller :  "  This  decision  does  not 
warrant  the  conclusion  that  a  distinct  and  full  acknowledg- 
ment of  the  marriage,  made  by  defendant  himself,  will  not 
be  evidence  of  the  fact  against  him,  and  suflBcient  to  dispense 
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with  the  more  formal  and  strict  proof  of  marriage."  In 
Rigg  V.  Cnrgenvan,  2  Wilson,  899,  where  the  case  of  Mor- 
ris V.  Miller  was  cited,  it  was  said  by  the  court  that,  "  if  it 
were  proved  that  defendant  had  seriously  recognized  that  he 
knew  the  woman  to  be  the  plaintiflTs  wife,  it  would  be  evi- 
dence proper  to  be  left  to  the  jury  without  proving  the  mar- 
riage." East,  in  his  Pleas  of  the  Crown,  471,  speaking  of 
this  acknowledgment  by  a  defendant,  says :  "  With  respect 
to  such  evidence  of  a  bare  acknowledgment,  it  may  be  diffi- 
cult to  say  that  it  is  not  evidence  to  go  to  the  jury  like  the 
acknowledgment  of  any  other  matter  in  pais,  where  it  is  made 
by  a  party  to  his  own  prejudice  at  the  time."  In  Regina  v. 
Simmons,  1  Carr.  &  Kir.  164,  it  was  held  that  the  first 
marriage  may  be  proved  by  the  admissions  of  the  prisoner 
in  a  prosecution  for  bigamy.  In  Jacob  Warner  v.  The 
Commonwealth,  2  Virg.  Cas.  96,-  the  acknowledgment  of  the 
husband  that  he  is  married,  and  his  cohabitation  with  the 
woman  aV  his  wife,  are  proper  evidence  of  the  first  marriage 
in  a  prosecution  for  bigamy  in  Virginia.  In  this  last  case, 
the  cases  of  Morris  v.  Miller,  and  Birt  v.  Barlow,  Dougl. 
172,  are  conmiented  on  and  considered  not  to  be  contrary  to 
this  doctrine.  In  South  Carolina,  on  a  trial  for  bigamy,  the 
first  marriage  may  be  proved  by  the  declarations  of  the  de- 
fendant and  evidence  of  cohabitation.  (State  v.  Hilton,  3 
Rich.  434 ;  The  State  v.  Britton,  4  McCord,  256.)  In  Ala- 
bama  similar  confessions  are  admissible.  (Morgan  v.  State, 
11  Ala.  289.)  In  Ohio,  on  an  indictment  for  bigamy,  the 
admissions  of  the  defendant  as  to  a  prior  marriage,  may  be 
given  in  evidence  to  prove  the  fact  of  such  marriage.  (16 
Ohio,  173.)  In  this  case  the  cases  of  People  v.  Humphrey, 
7  Johns.  814,  Morris  v.  Miller,  Birt  v.  Barlow,  State  v. 
Roswell,  6  Conn.  446,  were  cited  in  the  argument.  In  Geor- 
gia admissions  of  the  defendant  as  to  the  fact  of  his  marri- 
age are  admissible  in  evidence.  (Cook  v.  State,  11  Georg. 
64.)  This  case  was  decided  in  1852,  and  many  of  the  cases 
upon  the  same  subject  ar^  reviewed.  The  cases  from  Mas- 
sachusetts and  New  York  and  Connecticut  are  noticed  by  the 
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court ;  also  those  from  Pennsylvania.  In  Commonwealth  v. 
Murtagh,  1  Aslimead,  272,  the  confessions  of  the  defendant, 
in  a  prosecution  for  bigamy,  are  held  to  be  adequate  evidence 
of  the  marriage.  In  Forney  v.  Hallacher,  8  Serg.  &  Raw. 
160,  in  an  action  of  crim.  con.j  the  declaration  of  the  defen- 
dant, that  he  knew  A.  B.  was  married  to  the  plaintifiF  and 
that  with  full  knowledge  of  that  fact  he  had  seduced  her  af- 
fections and  debauched  her,  may  be  given  in  evidence  in 
proof  of  the  marriage.  Ch.  J.  Gibson  said :  "  The  ques- 
tion is  supposed  to  depend  on  the  authority  of  Morris  v. 
Miller,  in  which  it  is  held  that  proof  of  actual  marriage  was 
requisite  in  contradistinction  to  proof  of  cohabitation,  reputa^ 
tion  and  other  circumstances,  from  which  a  marriage  might  be 
inferred.  That  case,  for  every  thing  decided  in  it,  is  good 
authority ;  for  nothing  is  more  certain  than  that  to  support 
an  action  for  criminal  conversation  there  must  have  been  an 
actual  marriage.  But  it  is  quite  another  thing  to  say  that 
such  a  marriage  shall  be  proved  only  by  the  oath  of  an  eye- 
witness to  the  marriage  ceremony.  We  at  once  feel  the  good 
sense  of  the  rule  that  excludes  the  mere  representation  of 
marriage  which  always  arises  from  the  declarations  or  acts  of 
the  plaintifiF  himself;  but  how  a  defendant's  unqualified  and 
positive  acknowledgment  of  a  marriage  in  fact  can  be  ex- 
cluded on  any  principle  or  rule  of  evidence,  I  am  at  a  loss  to 
discover." 

I  have  not  considered  it  necessary  to  comment  on  or  to 
notice  in  this  opinion  the  various  decisions  against  this  evi- 
dence. I  have  examined  the  cases  referred  to  in  New  York, 
Massachusetts,  Connecticut  and  Kentucky.  Upon  a  full 
examination  of  the  authorities,  both  elementary  and  of  deci- 
ded cases,  we  are  unanimously  and  clearly  of  the  opinion 
that  such  evidence  is  competent.  The  court  therefore  com- 
mitted no  error  in  receiving  it ;  nor  in  refusing  the  instruc- 
tions asked  for  by  defendant  in  regard  to  it.  Let  the  judg- 
ment be  aflSrmed ;  the  other  judges  concurring. 
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McNaib  et  al.y  Appellants,  v.  Lott  et  aLj  Respondents. 

1.  To  extinguish  or  bar  an  equity  of  redemption,  where  lapse  of  time  alone 
is  relied  on,  twenty  years  must  have  elapsed  since  the  last  recognition  of 
the  mortgage. 

2.  A  demurrer  should  be  resorted  to  to  raise  the  defence  of  the  statute  of  limi- 
tations, if  at  all,  only  where  it  clearly  appears  that  the  plaintiflTs  case  has 
been  fully  stated,  and  that  being  so  stated  no  recovery  can  be  had. 

8.  A.,  in  the  year  1819,  to  secure  the  repayment  of  a  loan  of  money,  executed 
an  instrument  in  the  French  knguage  in  the  form  of  a  French  hypothecation 
and  containing  the  words,  "  oblly^,  eitgag^,  aUien€y  affects  et  hypothequ€:  field, 
that  this  was  a  mortgage  within  the  act  of  October  2U,  1807,  concerning 
mortgages.    (1  Terr.  Laws,  p.  182.) 

Appeal  from  St.  Louis  Land  Court, 

Demurrer  to  a  petition.  PlaintiflFs  state  in  their  petition 
substantially  that  in  the  year  1819,  the  late  Col.  Charles 
Dehault  Delassus  was  the  owner  and  proprietor  of,  and  as  such 
had  possession  of,  a  certain  tract  of  twenty  arpens,  known 
as  survey  No.  832,  in  the  name  of  Joseph  Brazeau ;  that  af- 
terwards said  Charles  became  indebted  to  Baptiste  Douchou- 
quettc  and  Marie  Therese  Brazeau,  in  the  sum  of  $4000,  for 
money  loaned  him,  for  which  he  agreed  to  pay  each  at  the 
rate  of  ten  per  centum  per  annum  mitil  paid ;  and  to  secure 
the  payment  of  one-half  of  said  sum  to  each,  he  did  on  the 
7th  day  of  January,  in  the  year  1819,  execute  and  deliver  to 
each  of  them  his  four  several  promissory  notes,  each  for  the 
sum  of  $200,  due  and  payable  on  the  20th  December,  in  the 
years  1819, 1820,  1821,  and  1822,  with  interest  on  each  at 
the  same  rate  from  maturity  ;  that  he  at  the  same  time  made 
and  delivered  to  each  a  deed  of  conveyance,  in  the  nature  of 
a  mortgage,*  of  and  to  said  tract  of  land,  which  said  deeds  ^ 
had  conditions  that  in  the  event  said  Charles  paid  the  sum 

*  The  following  is  the  hypothecation  to  Duchouquette  :  "  Sachent  tous  ceux 
qui  ces  presentes  verront  que  moi,  Charles  Dehault  Delassus,  du  comtd  de  St 
Louis,  Territoire  du  Missouri,  pour  prix  et  en  consideration  de  la  somme  de 
deux  miUe  huit  cent  piastres,  que  je  declare  bien  et  legitimement  devoir  et 
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of  $2000  to  each  on  or  before  the  20th  of  December,  1823, 
with  interest,  the  said  deeds  were  to  become  inoperative, 
and  said  interest  notes  not  due  were  to  be  delivered  up  and 
canceled ;  that  said  deeds  and  notes  were  signed  and  sealed, 
and  were  written  in  the  French  language ;  were  accepted  and 
were  duly  recorded  ;  that  in  the  year  1819,  by  written  agree- 

promets  de  bien  et  duement  payer  a  Baptiste  Duchouquet,  du  dit  comtd,  comme 
suit  savoir,  deux  cent  piastres  au  yingt  Ddcembre  prochain,  deux  autres  cent 
piastres  au  yingt  De'cembre  suivant,  deux  autres  cent  piastres  au  vingt  Dd- 
cembre  encore  suivant,  deux  autres  cent  piastres  au  vingt  D^cembre  encore 
auivant,  pour  lesquelles  sommes  j'ai  cons^ntl  au  dit  Baptiste  Duchouquet  mes 
billets  en  datte  du  jour  de  la  datte  des  presentes,  et  enfin  la  somme  de  deux 
mille  piastres  au  vingt  Ddcembre  de  I'annec  mil  huit  cent  vingt  trois,  le  tout 
pour  valeur  recue ;  pour  surety  et  payement  de  la  dite  somme  de  deux  mille 
huit  cent  piastres,  j'ai  engag^,  allien^,  affect^  et  hypothequ^,  comme  de  fait  et 
par  ces  presentes  j 'engage,  alUene,  affecte  et  hypotheque,  une  terre  seize  et 
situe^  a  environs  un  mille  au  sud  de  la  ville  St.  Louis,  sur  laquelle  je  reside, 
ayant  deux  arpens  front  au  Mississippi  et  courant  vers  I'oucst  jusqu'au  chemin 
qui  conduit  de  cette  ville  a  Carondelet,  borne€  au  std  par  Bernard  Pratte,  et 
nord  par  la  terre  conceded  a  Joseph  Brazeaux,  a  present  d<^funt,  etant  la  meme 
terre  qu^  j'ai  acquise  de  Theodore  Hunt  et  Anne,  son  Spouse,  ainsi  qu'il  est 
constate  par  acte  enregistrd  en  Toffice  du  Recorder  de  ce  comt^,  livre  F  pages 
soixantc-treize  et  suivantes ;  de  plus  afiectant,  allienant,  engageant  et  hypothe- 
quant  ^galement  la  juste  demie  ou  moitid  d'une  terre  de  dix  mille  arpens 
seize  et  situe^  sur  une  des  branches  de  la  riviere  a  Henau  qui  tombe  dans  la 
grrande  riviere  qui  perd  ses  eaux  dans  la  riviere  Marameck,  et  k  environs  cin- 
quante  cinq  milles  a  I'ouest  nord  ouest  de  Ste.  Grenevieve,  bomde  du  cote  du 
nord  et  de  I'ouest  par  des  terres  vacantes,  du  cote  du  sud  par  les  terres  des 
habitans  de  la  Mine  a  Breton,  et  du  cot^  de  Test  par  un  branche  de  riviere  qui 
perd  ses  eaux  dans  le  riviere  Marameck,  la  quelle  demie  ou  moitic^  j'ai  acquise 
de  Pierre  Chouteau  et  Brigettc,  son  epouse,  par  acte  de  ce  jour ;  promettant, 
m'obligeant,  etm'engageant  de  ne  vendre,  engager,  allicner  ou  affecter  la  dite 
propriety  avant  le  pay ement  final  des  sommes  cy  dessus  et  aux  termes  y  expliqn^s 
sous  peines  de  toute  nullitd  et  de  tons  d^pens,  dommages  et  interets.  II  me 
sera  cepcndant  loisiblc,  en  tel  tems  que  soit  avant  le  vingt  Decembre  de  mil  huit 
cent  %ingt  trois,  d'obtener  mainleve^  du  present  hypoth5que  en  remboursant  et 
payant  au  dit  Baptiste  Duchouquet,  ou  a  son  representante  la  sus  dite  somme 
de  deux  mille  piastres,  avec  interet  a  raison  de  dix  pour  cent  k  compter  du  jour 
du  vingt  Decembre  precedent  le  dit  remboursement  et  payement ;  et  au  jour  du 
dit  payement  et  remboursement  le  dit  Baptiste  Duchouquet,  ou  son  represen- 
tant,  me  remettra  les  billets  cy  dessus  mentionn^s  qui  resteront  k  echeoir.  En 
foi  de  quoi  j'ai  sign^  et  sceU^  ces  presentes  k  St.  Louis  ce  sept  Janvier  de  V 
anne^  de  Notre  Seigneur  mil  huit  cent  dix-neuf.  [Signed]  Charles  Dehault 
Delassufl,  [teal.]" 
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ment  made  between  said  Baptiste  and  Marie,  the  former  was 
vested  with  power  to  manage  her  estate,  and  at  her  death 
became  absolute  owner  thereof ;  that  he  assumed  such  man- 
agement during  her  life  and  at  her  death  owned  and  claimed 
her  property,  including  the  debt  due  as  aforesaid  ;  that  the 
first  interest  note  due  said  Marie  was  paid  and  canceled ;  that 
the  one  first  due  said  Baptiste  was  reduced  by  credits  to 
fifty-five  dollars ;  that  afterwards  the  remainder  of  said  in- 
debtedness being  due  and  unpaid,  said  Baptiste,  in  the  name 
of  himself  and  said  Marie  respectively,  instituted  proceedings 
in  the  Circuit  Court  of  said  county — one  to  foreclose  the 
equity  of  redemption  of  said  Charles  under  said  deeds  and 
sell  said  lands — the  other  by  action  of  assumpsit  to  obtain 
judgments  for  said  debts  due  each  as  aforesaid ;  that  at  the 
July  term  of  said  court,  1824,  without  service  of  process, 
judgments  were  rendered  in  favor  of  each  for  the  sale  of  said 
land  on  a  particular  day  named ;  also  ibr  the  principal  and 
interest  due  each  and  secured  by  said  deeds  in  the  actions  of 
assumpsit ;  whereby  each  obtained  judgments  in  twcr  forms 
of  proceedings  in  the  same  court,  at  the  same  time,  for  the 
same  debt  due  each  as  aforesaid  ;  upon  each  of  which  judg- 
ments executions  issued  in  1824,  and  were  not  executed  but 
returned  by  order  of  plaintiffs  to  clerk's  office.  Afterwards, 
in  1827 — said  Charles  then  being  a  resident  of  the  state  of 
Louisiana,  and  said  judgments  unsatisfied  —  said  Baptiste, 
with  the  knowledge  of  one  Theodore  D.  Papin,  his  agent  and 
son-in-law,  caused  a  fi.  fa.  to  issue  against  said  Charles  (then 
absent)  on  the  judgment  in  assumpsit  in  his  name,  and  the 
said  tract  or  survey  levied  on,  and  all  the  right,  title,  estate, 
&c.,  of  said  Charles  therein  sold  subject  to  all  prior  judg- 
ments and  decrees  ;  that  said  Papin  became  the  purchaser  at 
the  bid  of  f  1050  ;  that  before  and  at  the  time  of  said  levy, 
sale  and  purchase  by  Papin,  said  tract  of  land  was  in  the 
actual  possession,  use  and  enjoyment  of  the  said  Baptiste  in 
virtue  of  said  mortgage  deeds ;  that  Papin,  with  full  know- 
ledge of  all  the  above  facts  in  regard  to  said  judgments  and 
land,  and  knowing  that  his  said  purchase  was  void  and  in- 
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operative,  did,  on  the  19th  day  of  December,  1827,  purchase 
of  said  Baptiste  and  Marie  their' right  and  estate  in  said  tract 
of  land,  and  received  possession  thereof,  and  a  deed  of  con- 
veyance tliereof ;  that  afterwards  said  Marie  died  and  by  the 
said  agreement  made  with  said  Baptiste,  in  1817,  her  inter- 
est in  said  judgments  passed  to  and  became  vested  in  him ; 
that  in  1834  said  Baptiste  made  his  will,  constituting  said 
Papin  and  his  son  Baptiste  Douchouquette,  executors  there- 
of, and  then  died  ;  that  said  will  was  duly  proved  ;  that  said 
Papin  and  Baptiste  the  son  assumed  on  themselves,  in  due 
form  of  law,  the  execution  thereof;  that  afterwards,  on  the 
16th  of  December,  1836,  said  Charles  paid  to  the  executors 
the  full  amount  of  each  of  said  judgments  or  debts  secured 
by  said  deeds  of  mortgage ;  that  as  evidence  thereof  Papin 
and  Douchouquette,  as  executors,  in  the  vacation  of  said  Cir- 
cuit Court,  in  the  presence  of  the  clerk  thereof^  did  on  the 
minutes  or  record  of  each  of  said  judgments  enter  on  the 
margin  of  each  an  acknowledgment  of  "  full  and  entire  satis- 
faction," which  acknowledgment  was  signed  by  them  and 
attested  by  the  clerk,  whereby  said  Charles  became  released 
firdm  said  judgments ;  that  from  neglect  or  ignorance  they 
failed  to  enter  a  like  acknowledgment  in  the  margin  of  the 
record  of  said  deeds  of  mortgage  in  the  recorder's  oflSce ; 
that  they  failed  to  execute  a  deed  of  release  of  said  land  as 
required  by  law ;  that  said  Papin  had  assigned  and  transfer- 
red his  right  to  the  use  and  possession  of  said  land,  excluding 
said  mortgage  debts,  to  one  William  T.  Phillips,  who  entered 
and  took  possession  of  the  same  with  full  knowledge  of  all  the 
before  recited  facts  in  regard  to  said  land ;  that  after  the  pay- 
ment of  said  judgments,  in  1836,  said  Charles  returned  to  his 
home  in  the  state  of  Louisiana  and  there  died  intestate,  leav- 
ing Augustus  Delassus,  his  only  child,  heir  and  legal  represen- 
tative, who  did  not  come  to  the  knowledge  of  his  right  and 
claim  to  the  land  until  1848 ;  [various  deeds  of  conveyance 
are  here  set  forth  from  said  Augustus  Delassus  to  plaintiffs ;] 
and  the  plaintiffs  charge  and  aver  that  the  execution,  imder 
which  said  Papin  purchased  said  land  in  1827,  issued  on  a 
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judgment  for  the  identical  djbt  due  said  Duchouquette,  and 
to  secure  the  payment  of  which  said  deed  of  mortgage  was 
executed  by  said  Charles  in  1819,  and  none  other ;  that  the 
same  was  in  due  form  of  law  paid  and  satisfied  in  1836 — all 
of  which  was  known  to  said  defendants  and  each  of  them  at 
the  time  they  entered  and  took  possession  of  said  land  ;  that 
said  defendants,  and  each  of  them  and  those  under  whom  they 
claim  parts  of  said  land,  entered  and  took  possession  of  the 
same  under  the  right  and  title  of  the  said  Charles,  and  none 
other ;  that  they  now  refuse  to  surrender  possession  thereof 
and  release  their  claim,  although  requested  so  to  do ;  that 
said  defendants,  and  each  of  them,  and  those  under  whom 
they  claim,  and  hold  parts  of  said  land,  entered  and  took 
possession  thereof  as  trustees  by  deeds  of  assignment  from 
said  mortgagees,  Baptiste  and  Marie,  to  Papin  and  from  him 
to  said  Phillips  as  aforesaid  ;  that  the  sale  and  purchase  un- 
der said  execution  by  Papin,  was  a  fraud  on  the  rights  of 
said  Charles,  and  the  deed  executed  by  the  sheriflF  as  evidence 
thereof  was  inoperative  and  void ;  that  shoxild  said  sheriffs 
deed  to  Papin  be  considered  valid  and  operative  to  pass  the 
right  of  said  Charles  to  redeem  said  land,  then  plaintiflFs 
charge  that  the  payment  of  said  mortgage  debts  and  judg- 
ments by  said  Charles,  in  1836,  did  vest  in  him  all  the  right 
of  said  mortgagees,  Baptiste  and  Marie,  to  subject  said  tract 
of  land  to  the  payment  of  said  debts  in  the  possession  of  de- 
fendants, assignees  of  said  Papin,  as  before  stated  ;  that  since 
said  land  was  surveyed,  in  1836,  there  has  been  much  accre- 
tion thereto  on  the  river  front  by  deposit  and  other  causes, 
all  of  which  is  the  property  of  plaintiffs,  and  is  now  claimed 
by  defendants  as  assignees  of  said  Papin  ;  that  no  part  of  the 
rent  of  the  said  tract  has  been  accounted  for  to  the  said 
Charles  in  his  lifetime  or  since  his  death,  to  his  son  and 
legal  representatives  or  plaintiffs ;  nor  has  the  said  sum  of 
$10,693.28  paid  by  said  Charles,  in  1836,  to  the  executors  of 
Douchouquette,  or  any  part  thereof,  been  refunded  to  him, 
his  said  son,  or  plaintiffs.  Wlierefore  plaintiffs  pray  that 
defendants,  and  each  of  them,  be  compelled  to  surrender  to 
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plaintiffs  said  land  and  the  accretions  thereto,  as  now  held 
and  claimed  by  them,  and  by  proper  deed  release  all  right 
thereto  as  derived  from  said  Papin ;  or,  that  said  land  be 
subjected  to  the  payment  of  said  two  mortgaged  debts  paid 
by  said  Charles,  in  1836,  with  interest  thereon,  to-wit,  said 
sum  of  $10,693.28;  that  plaintifisbe  restored  to  the  posses- 
sion and  quiet  enjoyment  of  said  land  and  all  accretions 
thereto,  with  a  reasonable  compensation  for  the  rents  and 
profits  of  said  land,  and  damages,  &c.,  and  for  such  other  and 
further  relief,  &c. 

This  petition  was  filed  in  the  St.  Louis  Land  Court  Feb. 
22, 1856.  The  defendants  demurred  to  the  petition,  and  set 
forth  as  grounds  of  demurrer  that  the  petition  does  not  state 
facts  suflScient  to  show  a  cause  of  action ;  that  there  is  a  de- 
fect of  parties  plaintiff;  also  of  parties  defendant;  that  all 
the  parties  appearing  to  be  interested  and  through  whom  the 
•  defendants  severally  claim  title,  are  not  made  parties  defen- 
dant ;  that  the  petition  is  multifarious  in  various  respects ; 
that  it  does  not  show  that  all  the  parties  claim  through  a 
common  source  of  title,  nor  does  it  show  of  what  specific 
land  either  of  defendants  stand  seized  or  possessed,  nor  who 
is  seized,  nor  through  whom  they  or  either  of  them  claim 
title  ;  that  plaintiffs  do  not  show  what  specific  relief  they  are 
entitled  to,  nor  do  they  show  that  they  are  entitled  to  any 
relief;  nor  do  they  show  how  they  claim  general  damages 
against  all  the  defendants  jointly,  when  it  appears  that  each 
defendant  is  entitled  in  his  own  right ;  also  that  the  prayer 
for  judgment  is  incongruous  and  inconsistent  in  claiming  the 
possession  of  the  land  or  the  payment  of  the  amount  of  the 
mortgage  debt. 

The  demurrer  was  sustained. 

Catei  and  Buckner^  for  appellants. 

I.  The  petition  is  not  multifarious.  All  persons  who  have 
a  real  interest  in  the  subject  matter — title  and  possession  of 
the  land — ^are  before  the  court. 

II.  The  facts  stated  in  the  petition  present  an  equitable 
cause  of  action  not  prejudiced  by  lapse  of  time.    1st.  In 
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virtue  of  sheriflTs  sale  and  deed  to  Papin,  no  right  or  title 
passed  ;  but,  on  the  contrary,  was  void  and  inoperative.  (2 
Burr.  969 ;  2  Johns.  Ch.  130 ;  7  Dana,  66 ;  McNair  v.  OTal- 
lon,  8  Mo.  203 ;  Robertson  v.  Campbell,  8  Mo.  615 ;  12  Mo. 
117.)  2d.  The  deeds  of  assignment  from  the  mortgagees  to 
Papin,  and  from  him  to  Phillips,  and  from  him  to  respondents, 
vested  no  right  or  claim,  other  than  to  holfl  the  naked  pos- 
session of  the  mortgaged  land  subject  to  the  redemption  of 
Delassus.  (2  Sto.  Eq.  1019-23  ;  2  John.  Ch.  129 ;  14  Pick. 
331 ;  17  Mass.  419,  289  ;  1  Hill  on  Mortg.  163  ;  9  Mo.  280 ; 
4  Johns.  43.)  3d;  The  payment  of  the  mortgage  debts,  in 
1836,  to  the  executors  of  Duchouquette,  and  satisfaction 
thereof  entered  on  the  records  of  the  judgments,  was  notice 
to  respondents  of  such  payment,  whereby  their  right  to  pos- 
session ceased.  4th,  As  no  evidence  of  payment  was  entered 
on  the  margin  of  the  record  of  the  mortgage  deeds  or  release 
executed,  as  required  by  law,  the  remedy  of  appellants  is  in  • 
equity^  in  order  to  reclaim  possession,  and,  at  the  same  time, 
quiet  their  title.  (2  Burr.  978 ;  17  Mass.  419 ;  10  Mo.  229  ; 
1  Teiu".  Laws,  p.  46 ;  R.  C.  1825,  p.  410,  §  15 ;  R.  C.  1835, 
p.  340,  §  18  «fe  22.)  5th.  Until  1836,  Delassus  or  his  legal 
representatives  had  no  right  of  entry  or  cau^e  of  action. 
Hence  lapse  of  time  has  not  operated  to  their  prejudice  be- 
fore or  since  that  period.  6th.  As  respondents,  and  those 
under  whom  they  claim,  are  mere  tenants  or  qimsi  trustees j 
limited  and  subservient  to  the  relation  of  mortgagor  and 
mortgagee,  they  are  precluded  from  protection  by  lapse  of 
time  in  a  court  of  equity.  7th.  Whether  any  title  in  the 
equity  passed  to  Papin,  or  whether  payment  of  mortgage 
debts  was  properly  made  to  him  or  not,  still,  imder  all  the 
circumstances  and  facts  of  this  case,  lapse  of  time  does  not 
operate  against  appellants.  (See  2  B.  Monr.  206  ;  9  Wheat. 
498 ;  2  Hill,  on  Mortg.  1-12 ;  2  Mo.  94.) 
*  B.  A.  mu,  R.  M.  Field,  C.  Gibson  and  WhUtelsey,  for 
respondents. 

I.  The  statute  of  limitations  is  a  complete  bar  to  the  relief 
sought,  no  disability  being  shown  to  have  existed  when  the 
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right  to  redeem  first  accrued  or  descended.  The  laches  bars 
all  claim,  andimay  be  relied  upon  on  demurrer.  (Taylor  v. 
Blair,  14  Mo.  437  ;  Smith  v.  Clay,  8  Brown  Ch.  640  ;  Demar 
rest  V.  Wyncoop,  8  John.  Ch.  129 ;  Kane  v.  Bloodgood,  7 
John.  Ch.  98 ;  Provost  v.  Gratz,  6  Wheat.  481 ;  Hughes  v. 
Edwards,  9  Wheat.  489 ;  Willison  v.  Matthews,  8  Pet.  44 ; 
Piatt  V.  Vattier,  d  Pet.  416  ;  Elmendorf  v.  Taylor,  10  Wheat. 
168 ;  Miller  v.  Mclntyre,  6  Pet.  67 ;  Hunt  v.  Wickliffe,  2 
Pet.  212 ;  5  Pet.  498 ;  Bollinger  v.  Chouteau,  20  Mo.  90 ; 
Biddle  v.  Mellon,  13  Mo.  885  ;  Keeton's  heirs  v.  Keeton,  20 
Mo.  681.) 

n.  Jn  order  to  redeem,  all  parties  in  interest  must  be  made 
parties  to  the  bill.  Only  a  portion  of  those  interested  against 
the  plaintifis  are  made  parties  to  the  case  at  bar. 

III.  If  Papin  could  ever  have  been  regarded  as  a  trustee 
for  the  plaintiffs,  the  purchase  of  the  land  at  sherifl^s  sale,  and 
entry  thereunder  upon  the  land  claiming  the  same  as  his 
own,  was  an  open  and  notorious  disclaimer  of  the  trust,  and 
the  statute  commenced  running  from  that  time.  (20  Mo. 
530 ;  20  Mo.  488 ;  id.  89.)  After  the  conveyance  in  1831 
to  Phillips,  Papin  could  not  in  any  way  affect  the  rights  of 
his  own  vendee.  Having  parted  with  all  his  rights  to  the 
property  in  1831  to  persons  who  in  1886,  when  he  settled 
with  Delassus,  were  holding  adverse  to  him  and  Delassus, 
his  power  over  the  property  was  gone. 

IV.  The  instrument  claimed  to  be  a  mortgage  is  not  a 
mortgage,  but  a  French  hypothecation,  passing  no  estate  in 
the  land,  being  a  mere  pledge  of  the  land  to  secure  tlie  debt ; 
and  being  a  mere  lien  on  the  land,  it  was  lawful  for  the  same 
to  be  sold  under  the  judgment  in  assumpsit,  and  the  sale  to 
Papin,  who  at  the  time  held  no  interest  in  the  land,  passed 
the  title. 

V.  The  claim  is  stale.  The  settlement  between  Delassus 
and  Papin  took  place  December  16, 1836.  The  petition  in 
ibis  case  was  filed  February  2, 1856,  within  a  few  months  of 
twenty  years  from  date  of  the  settlement.  (See  Taylor  v. 
Blair,  14  Mo.  487.) 

18 — VOL.   XXV. 
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Scott,  Judge,  delivered  the  opinion  of  the  court. 

In  cases  where  the  statute  of  limitations  would  be  a  bar  to 
an  action  at  law,  if  the  remedy  is  pursued  in  chancery,  equity 
following  the  law  requires  the  same  length  of  time,  as  a  de- 
fence by  way  of  limitation,  that  is  required  in  the  action  at 
law.  As  between  mortgagor  and  mortgagee,  when  time  alone 
is  relied  on  as  a  bar,  twenty  years  is  the  shortest  period  pre- 
scribed by  law  as  a  limitation  to  an  ejectment ;  so  the  same 
period  is  adopted  in  equity  as  a  defence  to  a  bill  to  redeem. 
When  other  defences  are  set  up,  time  may  be  a  circumstance 
in  support  of  them  ;  but  as  a  bar  of  itself,  it  must  be  for  at 
least  twenty  years  from  the  last  act  recognizing  the  relation 
of  mortgagor  and  mortgagee.  The  period  within  which  an 
action  at  law  must  be  brought  being  prescribed  by  statute,  if 
the  remedy  is  sought  in  a  court  of  chancery,  the  same  limita- 
tion must  be  observed,  and  courts  of  equity  will  not  permit  a 
party  to  abandon  the  statutory  bar,  and  relying  on  a  shorter 
period  set  up  as  a  defence  to  the  relief  sought  by  the  bill  the 
staleness  of  the  demand. 

The  theory  of  this  action  is,  that  Papin  was  the  person  to 
receive  the  mortgage  debt,  and  having  received  it  within  a 
period  short  of  twenty  years,  the  statute  of  limitations  fur- 
nishes no  defence  to  the  relief  sought  by  the  plaintiffs.  The 
petition  states  that  Papin  had  assigned  and  transferred  his 
right  to  the  use  and  possession  of  said  land,  excluding  said 
mortgage  debts,  to  one  Wm.  T.  Phillips,  who  entered  and  took 
possession  of  the  same  with  full  notice  of  all  the  before  re- 
cited facts  in  regard  to  said  land.  This  needs  explanation, 
and  it  can  only  come  by  way  of  answer.  If  PhUlips  took 
with  notice  of  the  mortgage,  should  not  the  acts  and  conduct 
on  his  part  and  the  part  of  his  alienees,  direct  and  indirect,  be 
proved,  which  would  show  that  he  held  adversely  to  it,  and 
claimed  by  virtue  of  the  sheriflF's  sale  in  1827.  So  late  as  the 
time  of  Lord  Redesdale  it  was  thought  that  the  defence  of 
the  statute  of  limitations  could  not  be  taken  advantage  of  by 
a  demurrer ;  and  though  the  law  has  been  since  otherwise 
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settled,  yet  it  is  obvious  that  such  a  mode  of  using  the  statute 
of  limitations  should  only  be  employed,  if  at  all,  where  it 
plainly  appears  that  the  plaintiffs'  case  is  fully  stated,  and  it 
is  clear  that  he  can  not  recover.  The  parties  have  framed 
their  petition  on  a  theory  which  would  not  admit  of  a  defence 
growing  out  of  the  statute  of  limitations  by  way  of  a  demurrer, 
and  therefore  it  can  not  be  expected  that  they  would  state 
by  way  of  anticipation  in  their  petition  the  facts  which  would 
repel  such  a  defence.  It  is  clear  that  a  defence  arising  out 
of  the  statute  of  limitations  could  not  be  used  by  way  of  de- 
murrer to  an  action  at  law.  All  distinction  between  actions 
is  now  abolished.  Shall  then  the  rule  that  prevailed  in  ac- 
tions at  law  be  adopted,  or  that  which  obtained  in  courts  of 
equity  ?  Or  shall  the  distinctions  between  actions  at  law  and 
suits  in  equity  be  kept  up  in  order  to  ascertain  when  the  de- 
fence growing  out  of  the  statute  of  limitations  shall  be  a  plea 
or  demurrer  ?  If  considerations  of  convenience  are  to  deter- 
mine this  question,  there  can  be  but  little  doubt  that  the 
rule  at  law  will  be  preferred. 

The  main  point  relied  on  in  support  of  the  demurrer  is, 
that  the  instrument  of  mortgage  or  that  by  which  the  lien 
was  created  was  a  French  hypothecation,  and  is  not  within 
the  statute  of  20th  October,  1807,  concerning  mortgages  in 
force  at  the  time ;  consequently,  that  there  is  nothing  to  pre- 
vent the  land  on  which  the  lien  was  given  from  being  sold 
by  virtue  of  an  execution  on  a  general  judgment  for  the  debt 
secured  by  the  hypothecation.  Without  stopping  to  inquire 
whether  land,  in  the  situation  supposed,  could  be  eflfectually 
sold  on  a  general  judgment  for  the  debt  secured  by  the  lien, 
we  will  consider  the  proposition  made  in  support  of  the  de- 
murrer. In  doing  this,  it  must  be  borne  in  mind  that  the 
statute  under  consideration  was  enacted  before  the  introduc- 
tion of  the  common  law ;  that  the  then  territory  had  but  a  few 
years  previously  been  a  French  colony,  and  contained  many 
French  inhabitants  speaking  the  language  and  employing  the 
forms  of  instruments  in  evidencing  their  contracts  which 
were  in  use  among  that  people.     Under  such  circumstances, 
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it  is  reasonable  to  suppose  that  the  general  assembly,  m  le- 
gislating on  the  subject,  would  have  an  eye  to  the  contracts 
of  the  French  as  well  as  to  those  of  the  American  population. 
The  langui^ge  of  the  act  shows  that  the  legislature  was 
aware  of  the  state  qt  things  under  which  it  was  acting.  The 
words  are,  "  any  person  holding  an  instrument  in  writing 
purporting  to  be  a  mortgage^^^  &c.  The  original  words  of  the 
instrument  in  the  clause  of  alienation,  are  "  obligS^  engagS, 
aliens^  affectS  et  hypothequS.'^^  These,  under  our  law,  would 
be  sufficient  to  convey  a  title.  The  other  parts  of  the  instru- 
ment suflSciently  show  that  an  hypotheque  was  intended, 
which  is  the  French  word  for  a  mortgage.  A  title  is  convey- 
ed, and  it  appears  from  the  body  of  the  instrument  that  it  was 
passed  as  a  security  for  a  debt.  Is  not  that  the  very  thing 
contemplated  by  the  act  ?  The  parties  designate  it  by  a  word 
which  we  in  our  language  translate  "  mortgage."  The  lan- 
guage of  the  instrument  shows  that  it  was  designed  for  the 
purpose  which  is  intended  by  a  mortgage  under  our  law. 
There  is  no  reason  why  one,  who  makes  an  instrument  like 
that  under  consideration,  should  not  have  all  the  advantages 
to  be  derived  from  a  formal  mortgage  under  our  law.  In  ex- 
ecuting a  French  hypotheque  nothing  more  or  less  was  intend- 
ed than  what  is  contemplated  by  a  mortgage.  The  two  in- 
struments then  should  receive  the  same  favor  from  the  law. 
As  this  cause  will  be  remanded,  we  will  make  a  suggestion 
or  two  which  may  be  of  some  service  in  its  futi^re  progress. 
It  does  not  appear  whether  the  sum  received  by  Papin  in 
1836  from  Governor  Delassus  was  the  entire  mortgage  debt, 
or  whether  it  was  the  balance  due  after  deducting  the  sum  of 
j^lOSO  made  by  a  sale  of  the  lot  in  dispute  in  1827 ;  whether 
Delassus,  in  paying  the  amount  in  1836,  supposed  he  was 
paying  the  balance  of  the  debt  due,  considering  the  mort- 
gaged lot  as  sold  and  passed  away  from  him,  or  whether  he 
paid  under  the  belief  that  he  was  relieving  all  the  mortgaged 
property  from  the  incumbrance.  We  would  know  whether 
the  omission  to  enter  satisfaction  on  the  judgments  of  fore- 
closure had  its  cause  in  the  consideration  that  Delassus  was 
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only  paying  the  balance  of  a  debt,  and  that  the  mortgaged  lot 
having  been  sold  he  was  no  longer  concerned  about  it.  With- 
out pretending  that  the  answers  to  these  suggestions  will  be 
decisive  of  the  case,  we  can  not  but  think  that  satisfactory 
answers  to  them  might  throw  some  light  upon  it.  Judge 
Ryland  concurring,  the  judgment  will  be  reversed,  and  the 
cause  remanded ;  Judge  Leonard  absent.f 


Shepard,  Appellant,  v.  Martin  &  Getzendanner,  Respon- 
dents.* 

1.  An  affidavit  in  a  proceeding  against  A.  and  B.  under  the  "Act  concerning 
landlords  and  tenants  in  the  county  of  St.  Louis,"  (R.  C.  1845,  Appendix,  p. 
1101,)  which  states  a  lease  by  plaintiff  to  A.  and  a  demand  of  rent  due  of  B., 
the  person  occupying  the  premises,  is  not  rendered  defective  by  reason  of  its 
not  charging  any  privity  between  plaintiff  and  B.,  or  by  its  not  stating  that 
the  relations  of  Undlord  and  tenant  existed  between  the  plaintiff  and  B. 
(WiUi  V.  Peters,  11  Mo.  896,  affirmed.) 

Appeal  from  St.  Louis  Lcmd  Court. 

Tlie  facts  sufficiently  appear  in  the  opinion  of  the  court. 

S.  A.  HolmeSy  for  appellant. 

I.  The  affidavit  is  in  strict  conformity  to  the  requirements 
of  section  3  of  the  act  concerning  landlords  and  tenants  in 
the  county  of  St.  Louis.  (R.  0.  1845,  p.  1101 ;  Willi  v. 
Peters,  11  Mo.  395.)  It  was  not  necessary  to  allege  that 
Martin  was  a  sub-tenant  of  Getzendanner. 

Knox  Sf  Kellogg^  for  respondents. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  under  the  act  concerning  landlords 
and  tenants  in  the  county  of  St.  Louis.     The  questions  raised 

t  A  motion  for  a  rehearing  in  this  cause  was  made  hy  B.  M.  Field  in  behalf 
of  defendants.    The  motion  was  oTerroled. 

*  The  opinion  in  this  case  was  delivered  at  the  October  term,  1866,  of  the 
Supreme  Court. — [R£P. 


Digitized  by 


Google 


194  ST.  LOUIS. 


Shepard  t.  Martiii. 


are  as  to  the  sufficiency  of  the  affidavit,  which  is  in  the  fol- 
lowing form :  "  State  of  Missouri,  county  of  St.  Louis,  ss. 
Elihu  H.  Shepard,  being  duly  sworn,  makes  oath  and  says, 
that  on  the  17th  day  of  March,  1846,  he  demised  to  one  So- 
lathiel  Gtetzendanner,  for  a  term  not  exceeding  twenty  years, 
a  certain  one  story  brick  house  situated  on  a  lot  fronting  on 
the  east  side  of  Fourth  street,  in  the  city  of  St.  Louis,  in 
block  No.  85  in  said  city,  and  which  said  lot  is  bounded  on 
the  west  by  said  Fourth  street,  and  on  the  south  by  land  of 
said  Shepard,  and  is  the  said  lot  heretofore  leased  by  said 
Shepard  of  John  McCausland  and  wife ;  also  one  foot  of 
ground  fronting  on  Fourth  street,  in  said  city,  and  imme- 
diately adjoining  the  former  residence  of  said  Shepard,  in 
block  No.  85,  and  running  back  eastwardly  eighty  feet, 
bounded  west  by  said  Fourth  street,  and  south  by  the  north 
wall  of  the  residence  formerly  occupied  by  said  Shepard,  to- 
gether with  the  privilege  of  using  the  north  wall  of  said 
dwelling.  And  affiant  further  says  that  by  the  term  of  said 
lease  and  demise,  the  said  Getzendanner  was  to  render  and 
pay  rent  for  the  said  brick  house,  one  foot  of  ground,  and  the 
use  of  the  said  wall,  at  the  rate  of  two  dollars  per  month, 
payable  quarterly,  with  the  privilege  to  said  Shepai-d  of  reen- 
tering, if  said  rent  reserved  should  not  be  paid  within  thirty 
days  after  the  same  became  due  and  payable.  Affiant  fur- 
ther says  that  the  whole  of  said  premises  are  situated  in  the 
Third  ward  of  the  city  of  St.  Louis ;  that  there  is  now  actu- 
ally due  and  payable  to  said  Shepard,  the  landlord,  the  sum 
of  forty-eight  dollars  for  the  rent  of  said  premises  up  to  the 
17th  day  of  June,  1854  ;  that  more  than  thirty  days  have 
elapsed  since  the  same  became  due  ;  that  said  sum  has  been 
demanded  of  John  L.  Martin,  the  person  occupying  the  said 
premises,  and  that  payment  thereof  has  not  been  made." 

Upon  appeal  by  the  defendant  from  the  justice  of  the  peace, 
before  whom  the  proceeding  was  originally  commenced,  to 
the  St.  Louis  Land  Court,  the  defendant,  Martin,  at  the 
March  term,  1855,  of  that  court,  filed  his  motion  to  dismiss 
the  case  because  the  affidavit  did  not  state  that  the  relation 
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of  landlord  and  tenant  existed  between  the  plaintiflf  and  de- 
fendant Martin,  because  no  privity  between  the  parties  was 
alleged,  and  because  the  afiBdavit  contained  no  sufficient  de- 
scription of  the  premises  sought  to  be  recovered.  This  mo- 
tion the  court  sustained,  and  dismissed  the  cause,  which  ac- 
tion is  assigned  for  error  here. 

This  case  is  fully  within  the  principle  of  the  decision  made 
by  this  court  in  the  case  of  Willi  v.  Peters,  11  Mo.  396.  The 
judgment  below  must  therefore  be  reversed,  and  the  case 
remanded ;  the  other  judges  concurring. 


Evans,  Respondent,  v.  Muller,  Appellant.* 

1.  An  affidavit  in  a  proceeding  under  the  "  Act  concerning  landlords  and  te-  ^  JqI 

nants  in  the  county  of  St.  Louis/'  (R.  C.  1846,  Appendix,  p.  1101,)  which         ~ 

states  that  a  certain  lot  was  let  to  M.,  the  defendant,  for  a  term  of  twenty 
years  at  a  certain  rent ;  that  the  sum  of  $696.50  is  now  due  for  the  said  rent ; 
that  the  same  has  been  demanded  and  payment  has  not  been  fhade,  but 
which  does  not  state  of  whom  defendant  leased  the  lot,  or  who  was  his  land- 
lord, or  to  whom  he  owed  the  debt  due  for  rent,  is  defective ;  its  defective- 
ness may  be  taken  advantage  of  by  a  motion  in  arrest  of  judgment. 

Appeal  from  Si.  Louis  Land  Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

D.  C.  Woods  J  for  appellant. 

Jones  Sf  Slierman^  for  respondent. 

I.  The  affidavit  was  sufficient.  Whatever  defect  there 
might  have  been  in  it  was  cured  after  verdict.  (2  R.  C. 
1855,  p.  1256,  §  19.) 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  is  a  suit  under  the  landlord  and  tenant  act  of  St. 
Louis  county.  The  only  question  we  shall  notice  is  that 
arising  on  the  defendant's  motion  to  arrest  the  judgment  be- 

*  The  opinion  in  this  case  was  delivered  at  the  October  term,  1856,  of  the 
Supreme  Court»t— [Bep. 
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cause  the  plaiutiflTs  affidavit  is  insufficient.  Tlie  affidavit  is 
as  follows :  "  State  of  Missouri,  county  of  St.  Louis,  ss.  Asa 
S.  Jones,  agent  for  Augustus  H.  Evans,  being  duly  sworn,  on 
his  oath  says  that  Casper  Miiller  is  the  occupant  of  a  certain 
lot  of  ground  situate  on  the  east  side  of  Carondelet  street, 
in  a  fractional  block,  bounded  west  by  said  Carondelet  street, 
north  by  Wood  street,  and  east  by  Short  street,  and  south  by 
Washington  (now  Miller)  street ;  said  lot  containing  thirty 
feet  front  on  the  east  side  of  Carondelet  street  by  one  hun- 
dred and  twenty  feet,  more  or  less,  in  depth,  and  bounded 
north  by  property  occupied  by  Tirmenstein,  and  south  by 
McShore,  being  moreover  in  the  first  ward  in  the  city  and 
county  of  St.  Louis  ;  which  said  lot  of  ground  was  let  to  said 
C.  Miiller  on  the  first  of  August,  1841,  for  the  term  of  twenty 
years,  at  the  rate  of  forty-five  dollars  per  annum,  payable 
semi-annually ;  and  the  sum  of  $695.50  is  now  due  for  said 
rent ;  and  that  the  same  has  been  demanded  and  payment 
has  not  yet  been  made.  [Signed]  A.  S.  Jones,  agent  for 
Augustus  H.  Evans." 

This  affidavit  states  that  defendant  leased  the  lot  for  twenty 
years,  but  does  not  show  from  whom  he  leased,  or  who  was 
his  landlord,  or  to  whom  he  owed  the  debt.  Must  not  the 
affidavit  set  forth  substantially  all  the  facts  entitling  the  party 
to  the  relief?  If  it  does  not,  when  on  trial  all  the  necessary 
facts  have  been  proved  as  appears  by  the  bill  of  exceptions 
and  judgment  rendered  for  the  plaintiff*,  can  the  judgment 
stand  or  must  it  be  arrested  ?  This  case  is  not  like  the  case 
of  Willi  V.  Peters,  11  Mo.  395,  or  the  case  of  Shepard  v.  Martin, 
decided  at  this  term  ;  for  in  these  cases  the  affidavit  did  show 
substantially  a  good  cause  of  action.  Here  is  an  omission 
which,  in  our  opinion,  is  fatal.  It  is  not  a  mere  informal 
showing  of  a  cause  of  action — a  cause  of  action  in  itself  good 
but  defectively  stated  and  set  forth — ^but  here  is  no  cause  sot 
forth  in  favor  of  the  plaintiff"  substantially  good.  The  proof 
will  not  therefore  help  it  or  cure  the  omission.  The  judg- 
ment below  ought  to  have  been  arrested  and  the  suit  dis- 
missed. The  judgment  is  reversed.  The  defect  being  incur- 
able, the  case  is  not  remanded  ;  the  other  judges  conciu-ring. 
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Draper,  Appellant,  v.  Shoot  et  al.y  Respondents. 

1.  A  fiiilure  to  pay  a  nominal  consideration  can  not  be  shown  to  defeat  a  deed. 

2.  What  will  constitute  an  adverse  possession  of  land  under  the  statute  of  lim- 
itations must  be  determined  bj  the  circumstances  of  each  case. 

3.  To  support  and  establish  such  an  adverse  possession,  a  less  weight  of  evi- 
dence is  required,  where  the  entry  is  with,  tlian  where  it  is  without,  color  of 
title. 

4.  The  acts  of  ownership  exercised  must  be  visible  and  notorious,  and  of  such 
a  nature  as  indicate  a  notorious  claim  of  property  in  the  land. 

5.  In  determining  the  question  of  adverse  possession,  the  payment  of  taxes  by 
the  person  asserting  title  by  adverse  possession  is  a  fact  that  may,  with 
other  circumstances,  be  considered  by  the  jury. 

Appeal  from  Marion  Circuit  Court. 

This  was  an  action  in  the  nature  of  an  action  of  ejectment 
to  recover  possession  of  lot  No.  3,  in  block  No.  11,  in  the 
city  of  Hannibal.  It  was  commenced  August  16,  1851. 
Plaintiflf  claims  title  under  one  Abram  Bird.  The  lot  in  con- 
troversy is  embraced  in  a  tract  of  640  acres  patented  to  the 
said  Bird  or  his  legal  representatives.  The  patent  bears  date 
December  1st,  1824.  The  city  of  Hannibal  is  located  upon 
said  tract  of  640  acres.  The  defendants  insist  that  a  portion 
of  the  Bird  title  has  enured  to  them.  It  is  conceived  unne- 
cessary to  set  forth  fully  the  facts  upon  which  this  enure- 
ment  is  claimed  to  rest.  The  defendants  also  rely  upon  the 
statute  of  limitations  as  a  bar  to  the  entire  action.  The 
facts,  so  far  as  they  bear  upon  this  defence,  are  as  follows :  In 
the  years  1818  and  1819  there  was  a  company  known  as  the 
"  Hannibal  Company."  It  was  composed  of  Moses  D.  Bates, 
Stephen  Rector,  Thomas  C.  Rector,  William  V.  Rector,  Rich- 
ard Grentry  and  Thompson  Bird.  The  Hannibal  Company 
laid  out  the  town  of  Hannibal.  In  the  year  1819,  Moses  D. 
Bates,  acting  for  said  company,  made  a  public  sale  of  lots  in 
the  town  of  Hannibal.  The  lot  in  controversy  was  sold  by 
said  Bates  to  one  Robert  Masterson.  No  deed  ;vas  executed 
and  delivered  to  said  Masterson  by  Bates.  The  considera- 
tion of  the  sale  to  him  was  his  building  upon  the  lot.    By  a 
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deed  dated  April  15, 1819,  four  members  of  said  company — 
Stephen  Rector,  William  V.  Rector,  Richard  Gentry  and 
Thomas  C.  Rector— conveyed  said  lot  to  Masterson  by  the 
following  deed  of  conveyance;  "This  indenture,  made  and 
concluded  this  fifteenth  day  of  April,  1819,  between  Thomas 
C.  Rector,  Stephen  Rector,  William  V.  Rector,  Moses  D. 
Bates,  Thompson  Bird  and  Richard  Gentry,  all  of  the  tem- 
tory  of  Missouri,  of  the  first  part,  and  Robert  Masterson,  of 
the  county  of  Pike,  and  territory  aforesaid,  of  the  other  part, 
witnesseth,  that  the  said  parties  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  one  dollar  (and  being  the  first 
improver)  to  them  in  hand  paid  or  secured  to  be  paid,  as 
hereinafter  specified,  have  granted,  bargained  and  sold,  and 
by  these  presents  do  grant,  bargain  and  sell  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever,  a  cer- 
tain lot  or  parcel  of  land  situate,  lying  and  being  in  the  town 
of  Hannibal,  county  of  Pike,  and  territory  of  Missouri, 
known  and  distinguished  on  the  plat  of  said  town  by  lot  num- 
ber three,  of  block  number  eleven,  as  by  reference  to  the  plat 
of  said  town :  to  have  and  to  hold  the  said  lot  and  premises, 
with  the  appurtenances,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns  forever ;  provided  always,  never- 
theless, that  whereas  the  said  party  of  the  second  part  has 
this  day  made,  executed  and  delivered  to  the  said  parties  of 
the  first  part  three  several  notes,  bearing  equal  date  with 
these  presents,  to  secure  the  payment  of  the  consideration 
aforesaid  in  the  manner  following — that  is  to  say,  one  for  the 
sum  of  33J  cents,  to  be  paid  in  six  months,  after  the  date 
thereof — one  for  the  sum  of  33J  cents,  to  be  paid  in  twelve 
months  after  the  date  thereof,  and  one  for  the  like  sum,  to 
be  paid  fifteen  months  after  the  date  thereof :  now  the  con- 
dition of  this  indenture  is  such,  and  it  is  understood  and 
agreed  between  the  parties  aforesaid,  that  the  described  lot 
and  premises  shall  be  and  is  hereby  mortgaged  and  pledged 
to  secure  tha  said  several  sums  of  money  in  the  said  notes 
respectively  specified,  and  every  and  all  of  them ;  and  if  the 
the  said  party  of  the  second  part  shall  not  well  and  truly  pay 
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or  cause  to  be  paid  unto  the  said  parties  of  the  first  part  tlie 
said  several  sums  of  money  iii  said  notes  specified,  or  any  or 
either  of  them,  according  to  the  tenor  and  eflFect  of  the  said 
notes  respectively,  then  and  from  thenceforth  this  present  in- 
denture and  the  estate  hereby  conveyed  or  granted  shall  cease, 
determine  and  become  absolutely  null  and  void  to  all  intents 
and  purposes,  and  the  said  lot  and  premises,  and  all  the  estate, 
right,  title  and  interest  of  the  said  party  of  the  second  part, 
of,  in  and  to  the  same,  shall  be  and  the  same  is  hereby  as- 
signed, transferred  and  relinquished  to  the  said  parties  of  the 
first  part,  their  heirs  and  assigns  forever,  any  thing  before 
herein  contained  to  the  contrary  notwithstanding.  In  testi- 
mony whereof,  the  said  parties  of  the  first  part  have  respec- 
tively set  their  hands  and  affixed  their  seals  the  day  and 
year  first  aforesaid.  [Signed]  Stephen  Rector  (seal),  Wil- 
Uam  V.  Rector  (seal),  R.  Gentry  (seal),  Thomas  C.  Rector 
(seal)." 

The  title  of  the  Hannibal  Company  to  the  site  of  the  town 
of  Hannibal  proved  defective.  After  the  date  of  the  pur- 
chase from  said  company  by  Masterson  of  the  lot  in  contro- 
versy, an  undivided  interest  of  one-eighth  vested  in  William 
V.  Rector,  one  of  the  parties  to  the  above  deed,  by  virtue  of 
mesne  conveyances  from  the  heirs  of  Abram  Bird.  It  is 
claimed  by  defendants  that  the  interest  so  acquired  enured  to 
to  the  benefit  of  Masterson  and  those  claiming  under  him. 

Masterson  built  a  house  on  the  lot  in  the  year  1819.  He 
never  occupied  it  himself.  He  sold  and  conveyed  it  in  the  year 
1822  to  Vanlandingham.  The  evidence  tended  to  show  that 
persons  holding  under  Vanlandingham  occupied  said  house 
fi-om  1822  until  about  the  year  1832  or  1833,  when  the  house 
fell  or  was  torn  down.  A  portion  of  the  materials  seems  to 
have  remained  on  the  premises  until  a  new  house  was  built 
upon  the  lot  in  the  year  1839  by  tenants  of  Vanlandingham. 
There  was  also  evidence  tending  to  show  that  after  the  house 
was  deserted  some  of  the  logs  were  sold  by  Vanlandingham. 
It  was  admitted  that  defendants  and  Vanlandingham,  under 
whom  they  claim,  were  in  possession  of  said  lot  from  1839 — 
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time  of  building  the  new  house— down  to  the  time  of  the  in- 
stitution of  this  suit.  The  defendants  also  adduced  in  evi- 
dence the  assessor's  books  and  tax  receipts,  showing  that 
Vanlandingham  had  assessed  the  lot  in  controversy  as  his, 
and  had  paid  taxes  thereon  to  the  state  and  county  from 
1823  until  this  suit  was  brought.  The  court,  on  motion  of 
plaintiff,  excluded  these  tax  receipts,  &c.,  from  the  jury. 

The  court  gave  the  following  instruction  asked  by  plain- 
tiff: "6.  In  order  to  enable  defendants  to  succeed  in  their 
plea  of  *  possession  for  twenty  years,'  they  must  prove  to 
the  satisfaction  of  the  jury  that  they  and  those  under  whom 
they  claim  their  title  have  had  possession  of  the  lot  in  con- 
troversy for  twenty  years  before  the  institution  of  this  suit ; 
and  they  must  also  believe  that  such  possession  was  an 
actual,  continued,  visible,  notorious,  distinct  and  unbroken 
possession  in  the  said  defendants  and  those  under  whom  they 
claim ;  and  unless  the  jury  believe  from  the  evidence  that 
such  a  possession  did  exist  for  twenty  years  before  the  insti- 
tution of  this  suit,  they  must  find  as  to  this  issue  for  the 
plaintiff  Draper." 

The  court  gave  the  following  instruction  asked  by  defen- 
dants :  "  If  the  jury  believe  that  Stephen  Rector,  William 
y.  Rector,  Richard  Gentry  and  Thomas  C.  Rector  sold  or 
gave  the  lot  in  controversy  to  Robert  Masterson  in  the  year 
1819,  and  that  said  Masterson  entered  into  the  possession  of 
said  lot,  claiming  it  as  his  own,  and  held  possession  by  him- 
self and  tenants  until  the  year  1822,  and  then  by  deed  sold 
the  said  lot  to  Vanlandingham,  and  the  said  Vanlandingham 
then  entered  into  the  possession  of  said  lot,  either  by  himself 
or  tenant,  and  that  said  Vanlandingham  and  those  claiming 
under  him  have  held  possession  of  said  lot  adversely  to  the 
plaintiff  and  those  under  whom  he  claims  until  the  institu- 
tion of  this  suit,  they  will  find  for  the  defendants."  The 
court,  of  its  own  motion,  gave  the  following  among  other  in- 
structions :  "  4.  To  make  good  the  defence  of  the  defendants 
under  the  statute  of  limitations,  the  jury  must  find  that  the 
defendants,  or  those  under  whom  they  claim,  or  their  tenants, 
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had  actual,  continuous,  visible  possession  of  said  lot,  claiming 
the  same  adversely  to  the  plaintifiF,  and  those  under  whom  he 
claims,  for  twenty  years  next  before  the  commencement  of 
this  suit.  This  possession  is  not  constructive ;  but  it  must 
have  been  by  occupation  or  cultivation,  or  by  other  acts  of 
ownership  which  were  visible,  notorious  and  continuous.  If 
these  facts  are  found  by  the  jury  they  should  find  a  verdict 
for  the  defendants ;  if  not,  as  to  tiiis  defence  the  plaintifiT 
should  have  a  verdict." 

The  court  refused  the  following  instructions  asked  by  plain- 
tiff: "6.  K  the  jury  should  believe  from  the  evidence  that 
defendants,  and  those  under  whom  they  purchased,  claimed 
the  title  to  the  lot  in  controversy  for  a  period  of  twenty  years 
prior  to  the  institution  of  this  suit,  and  paid  taxes  on  and 
exercised  acts  of  ownership  over  the  same,  but  that  they  did 
not  either  by  themselves  or  tenants  have  continuous,  actual, 
and  unbroken  possession  of  the  lot  for  the  full  period  of 
twenty  years  before  this  suit,  then  the  jury  should  find  for 
plaintiff." 

The  jury  found  for  defendants. 

Lamb  Sf  Lakenan  and  Richmond,  for  appellant. 

I.  The  defendants  failed  to  show  an  unbroken  possession 
for  twenty  years.  From  1832  till  1837  or  1838  there  was  no 
occupancy  of  the  lot ;  it  was  not  enclosed — never  had  been ; 
the  house  was  torn  down  ;  and  the  possession  was  abandoned. 
Tax  receipts  can  be  no  evidence  of  that  visible  and  open  pos- 
session required  to  sustain  the  plea  of  the  statute  of  limita- 
tions. (10  Watts,  141 ;  Angell  on  Limitations,  410,  415, 
429  ;  2  Smith  L.  C.  491 ;  5  Cow.  219  ;  12  Johns.  367.) 

E.  G.  Pratt,  for  respondents. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

As  the  Sefendants  claimed  a  portion  of  the  premises  in  con^ 
troversy  by  title,  and  relied  on  the  statute  of  limitations  as 
a  complete  bar  to  the  plaintifl's  action,  and  there  being  a 
verdict  against  the  plaintiff  on  the  whole  case,  it  is  obvious 
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that  it  turned  on  the  statute  of  limitations,  as  that  was  the 
only  defence  made  to  the  entire  demand.  This  view  of  the 
record  will  relieve  us  of  the  necessity  of  inquiring  into  the 
propriety  of  the  instructions  relative  to  the  acts  set  up  by  the 
defendants  and  alleged  by  them  to  confer  a  title  to  a  portion 
of  the  lot  in  dispute  ;  for  if  the  statute  of  limitations  is  a  bar 
to  the  entire  demand,  there  can  be  no  need  of  inquiring 
whether  the  defendants  had  any  other  defence  to  a  portion  of 
the  lot  claimed  by  plaintiff.  The  instructions  given  in  rela- 
tion to  the  statute  of  limitations  were  sufficiently  stringent 
against  the  defendants,  as  courts  have  rarely  laid  down  the 
law  more  strictly  against  those  relying  on  the  bar  of  the 
statute  of  limitations  than  was  Hone  by  the  court  below. 
Tliere  has  been  one  mis-trial,  and  two  verdicts  have  passed 
against  the  plaintiff  on  this  issue,  and  it  would  seem  need- 
less to  submit  the  matter  a  fourth  time  to  the  jury. 

There  was  evidence  on  which  the  verdict  of  the  jury  could 
be  vindicated.  Although  our  courts  hold  that  an  entry  with- 
out color  of  title  will  enable  the  party  in  possession  making  it 
to  defend,  himself  under  the  statute  of  limitations,  yet  an 
entry  with  a  color  of  title  may  be  supported  by  a  less  weight 
of  evidence  than  a  bare  entry  by  an  intruder  under  no  claim 
of  right.  The  person  under  whom  the  defendants  claim  ac- 
tually performed  the  condition  on  which  the  lot  was  to  be- 
come his  property.  The  non-payment  of  the  nominal  consi- 
deration can  not  be  shown  to  defeat  a  deed.  (Meriam  v. 
Harsen,  2  Barb.  Ch.  267.)  The  circumstance  that  the  deed 
was  executed  only  by  some  of  the  proprietors  is  one  of  no 
weight,  as  the  evidence  abundantly  showed  that  as  against 
them  all  the  original  purchasers  would  have  been  entitled  to 
a  conveyance  for  the  -lot.  After  Masterson  had  acquired  a 
right  to  a  title  from  those  under  whom  he  entered,  their  title 
failed,  and  a  portion  of  them  subsequently  acquired  a  valid 
title  to  a  tract  on  which  the  town  was  laid  out,  and  he  con- 
tinued in  possession  in  the  manner  stated  by  the  witnesses, 
and  never  was  disturbed  by  any  one  until  Draper  instituted 
this  suit  setting  up  title  under  a  quit  claim  deed.     And  it  is 
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worthy  of  observation  that  it  does  not  appear  that  Glasscock, 
under  whom  Draper  claimed  and  who  acquired  title  long 
subsequently  to  the  entry  of  Masterson,  ever  had  a  cenvey- 
ance  for  the  specific  lot  in  controversy,  but  claimed  by  a  gen- 
eral description  conveying  a  large  tract  alleged  to  include 
the  premises  in  dispute.  The  town  existed  only  on  paper ;  to 
invite  settlers  lots  were  granted  on  condition  that  they  should 
be  improved.  The  first  title  having  failed,  and  some  of  the 
first  proprietors  subsequently  becoming  owners  of  a  valid 
title,  they  may  have  been  unwilling  that  the  first  bana  fide 
settlers  should  be  disturbed,  or  their  sense  of  justice  may  have 
recognized  the  claim  of  Masterson. 

As  the  statute  proceeds  upon  the  ground  of  the  acquies- 
cence of  the  owner  of  the  land,  visible  and  notorious  acts  of 
ownership  must  be  exercised  by  the  claimant,  as  otherwise 
there  can  be  no  ground  for  such  a  supposition,  when  the  acts 
are  clandestine  or  of  such  a  character  as  can  impress  no  per- 
son with  the  belief  that  they  proceed  from  a  claim  of  owner- 
ship. It  is  no  easy  matter  to  say  what  is  an  adverse  posses- 
sion. It  is  a  question  compounded  of  law  and  fact,  and  every 
case  in  which  it  is  involved  must  be  determined  by  its  own 
circumstances.  What  is  adverse  possession  is  one  thing  in  a 
populous  country,  another  thing  in  a  sparsely  settled  one, 
and  still  a  difierent  thing  in  a  town  or  village.  The  law,  as 
stated  by  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Ewing  v.  Burnett,  11  Pet.  58,  and  other  cases,  seems 
very  appropriate  to  the  circumstances  of  this  case — that  to 
constitute  an  adverse  possession  there  need  not  be  a  fence, 
building  or  other  improvement  made ;  and  that  it  suffices  for 
this  purpose  that  visible  and  notorious  acts  of  ownership  are 
exercised  over  the  premises  in  controversy  for  the  time  limi- 
ted by  the  statute ;  that  much  depends  upon  the  nature  and 
situation  of  the  property,  the  uses  to  which  it  can  be  applied, 
or  to  which  the  owner  or  claimant  may  choose  to  apply  it ; 
that  it  is  difficult  to  lay  down  any  precise  rule  in  all  cases,  but 
that  it  may  be  safely  said,  that  where  acts  of  ownership  have 
been  done  upon  land,  which  from  their  nature  indicate  a 
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notorious  claim  of  property  in  it,  and  are  continued  suffi- 
ciently long,  with  the  knowledge  of  an  adverse  claimant, 
without  interruption  or  an  adverse  entry  by  him  ;  such  acts 
are  evidence  of  an  ouster  of  a  former  owner,  and  an  actual 
adverse  possession  against  him,  provided  the  jury  shall  think 
that  the  property  was  not  susceptible  of  a  more  strict  .or 
definite  possession  than  had  been  so  taken  and  held ;  that 
neither  actual  occupation,  cultivation  or  residence  are  neces- 
sary where  the  property  is  so  situated  as  not  to  admit  of  any 
permanent  useful  improvement,  and  the  continued  claim  of 
the  party  has  been  evidenced  by  public  acts  of  ownership, 
such  as  he  would  exercise  over  property  which  he  claimed 
in  his  own  right,  and  would  not  exercise  over  property  which 
he  did  not  claim. 

We  do  not  maintain  that  the  payment  of  taxes  is  evidence 
of  an  ouster  of  the  true  owner ;  but  in  a  question  of  ad- 
verse possession,  which  depends  on  so  many  circumstances, 
such  payment  is  a  fact  to  be  weighed  by  a  jury  in  consider- 
ing it.  It  would  be  an  argument  against  one  claiming  to 
hold  land,  that  he  should  for  twenty  years  fail  to  pay  the 
annual  assessments  upon  it.  If  unexplained,  such  omission 
would  certainly  weaken  tlie  pretence  that  he  claimed  the 
land  as  his  own,  as  such  conduct  is  contrary  to  the  course  of 
men  of  ordinary  prudence  in  relation  to  property  to  which 
they  set  up  a  claim.  The  payment  of  taxes  may  go  to  the 
jury  with  other  circumstances,  and  this  was  a  case  in  which 
such  a  fact  was  very  appropriate  for  the  consideration  of  the 
triers  of  the  fact. 

There  was  no  error  in  permitting  evidence  to  be  received 
respecting  the  circumstances  under  which  Masterson  orig- 
inally entered  into  the  possession  of  the  lot.  There  is  no 
doubt  that  one  who  enters  under  an  agreement  to  purchase 
can  not  set  up  the  statute  of  limitations  as  a  bar  to  an  eject- 
ment by  the  owner.  His  occupation,  under  such  circumstan- 
ces, will  not  be  adverse  to  him  by  whose  permission  he  en- 
tered. But  if  afterwards  he  asserts  a  title  hostile  to  that 
under  which  he  took  possession  for  a  sufficient  length  of  time, 
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with  a  knowledge  of  the  owner,  his  possession  will  be  pro- 
tected by  the  statute.  But  this  is  no  such  case.  Masterson 
did  not  enter  under  an  agreement  to  purchase.  He  shows 
his  deed,  not  as  con%rring  a  valid  title,  but  as  evidence  that 
he  took  possession  under  color  of  title. 

Judge  Ryland  concurring,  the  judgment  will  be  affirmed  ; 
Judge  Leonard  absent. 


The  State,  Respondent,  v.  WoBBEiiL,  Appellant. 

1.  Where  a  petition  of  a  defendant  in  a  criminal  prosecution  for  a  change  of 
yenne  sets  forth  one  of  the  statutory  grounds  for  such  change,  the  order  re- 
moving  the  cause  will  not  he  rendered  null  and  void  by  reason  of  an  omis- 
sion to  specify  the^in  the  cause  of  removal. 

2.  Where  a  motion  for  a  continuance  on  the  ground  of  the  absence  of  a  mate- 
rial witness  is  overruled,  the  Supreme  Court  will  not  hold  it  to  be  error  if 
it  clearly  appear  that  the  testimony  of  the  absent  witness  would  not  have 
affected  the  result. 

Appeal  from  Franklin  Circuit  Court. 

It  is  deemed  unnecessary  to  state  the  facts  more  fully  than 
they  are  set  forth  in  the  opinion  of  the  court. 

U.  Wright,  for  appellant. 

I.  The  Franklin  Circuit  Court  had  no  jurisdiction  of  the 
cause,  the  order  of  removal  by  the  Warren  Circuit  Coui-t  be- 
ing illegal  and  insufficient  to  take  away  the  jurisdiction  of 
the  latter  court. 

II.  The  court  erred  in  forcing  defendant  to  trial.  The 
causes  of  continuance  were  sufficient  in  law  to  support  the 
motion.  This  court  has  always  recognized  discretion  thus 
unsoundly  exercised  as  error.  (1  Mo.  700 ;  3  Mo.  28 ;  6 
Mo.  444  ;  8  Mo.  500  ;  9  Mo.  19 ;  12  Mo.  492.) 

III.  There  was  a  variance.  If  a  murder  be  elevated  to 
murder  in  the  first  degree  because  done  in  the  perpetration 
of  a  felony,  or  in  the  attempt  to  perpetrate  a  felony,  then  the 
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fact  of  the  felony  is  a  material  fact  essential  to  the  crime, 
and  on  every  just  and  established  principle  of  pleading  it 
should  be  charged.     (3  Mo.  364  ;  20  Mo.  68 ;  24  Penn.  889.) 

rV.  The  court  erred  in  refusing  the  instruction  asked  by 
defendant.  (Lewis  C.  L.  406,  431 ;  4  Hump.  136 ;  Swan  v. 
State ;  Mitchell  v.  State,  6  Yerg.  340 ;  Dale  v.  State,  10  Yerg. 
651 ;  Pirtle  v.  State,  663 ;  Hale  v.  State,  11  Hump.  164.) 

V.  The  evidence  being  purely  circumstantial  was  not  le- 
gally sufficient  to  establish  the  crime  charged.  (Wills  on 
Circ.  Ev.  149,  rule  4 ;  Burrill  on  Circ.  Ev.  737 ;  1  Stark. 
Ev.  611 ;  26  Miss.  684.) 

C,  O.  MaurOy  (circuit  attorney,)  and  J".  D.  Coalter,  for 
the  State. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant,  Edward  D.  Worrell,  was  indicted  with 
William  H.  BruflF  for  the  murder  of  Bazil  H.  Gordon,  at  the 
May  term  of  the  Circuit  Court  of  Warren  county,  A.  D. 
1866.  The  defendants  were  arraigned  and  pleaded  "not 
guilty"  to  the  indictment,  and  on  their  petition  the  venue 
was  changed  from  the  Circuit  Court  of  Warren  county  to  the 
Circuit  Court  of  Franklin  county — ^the  petitioners  alleging, 
in  their  application  for  the  change,  that  they  believed  the  in- 
habitants of  the  entire  judicial  circuit  (of  which  Warren 
county  composed  a  part)  are  so  prejudiced  against  the  defen- 
dants that  a  fair  trial  can  not  be  had  in  the  same.  At  the 
September  term  of  the  Franklin  Circuit  Court,  A.  D.  1866, 
the  case  was  called  and  the  trial  was  postponed  to  a  special 
adjourned  term  of  said  court,  to  be  held  on  the  19th  day  of 
January,  A.  D.  1867.  At  the  special  adjourned  term  of  said 
Franklin  Circuit  Court,  held  on  the  19th  day  of  January, 
1857,  the  parties  appeared — the  defendants  had  severed  in 
their  trials — and  the  defendant,  Worrell,  moved  for  a  contin- 
uance of  the  cause ;  filed  his  own  and  other  affidavits  in  sup- 
port of  his  motion,  which  motion  being  overruled  he  saved 
the  point  by  his  bill  of  exceptions.     A  trial  was  then  had. 
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and  the  defendant  was  found  guilty  of  murder  in  the  first 
degree.  He  moved  for  a  new  trial,  assigning  among  other 
causes  that  the  court  had  improperly  overruled  his  motion 
for  a  continuance.  The  court  overruled  the  motion  for  a  new 
trial ;  the  defendant  excepted,  and  sav^  the  point.  He  also 
moved  in  arrest  of  judgment  for  the  reasons  that,  1st,  the 
court  had  no  jurisdiction  of  the  cause ;  2d,  the  indictment 
was  insufficient  to  sustain  judgment ;  8d,  because  the  judg- 
ment is  for  the  wrong  party.  This  motion  being  also  over- 
ruled, he  excepted  and  saved  the  point  by  his  bill  of  excep- 
tions. He  thereupon  prayed  for  an  appeal  to  this  court, 
which  was  granted,  and  the  execution  of  the  sentence  was 
ordered  to  be  stayed  imtil  the  judgment  of  this  court  be  had 
in  the  case. 

The  counsel  for  the  prisoner  relies  upon  the  following  points 
for  a  reversal  of  the  judgment  in  this  case.  1st.  That  the 
Franklin  Circuit  Court  had  no  jurisdiction  of  the  cause,  the 
order  of  removal  by  the  Warren  Circuit  Court  being  illegal 
and  insufficient  to  take  away  the  jurisdiction  of  the  latter 
court.  2d.  The  court  erred  in  overruling  the  application 
for  a  continuance  and  in  forcing  the  defendant  to  trial.  3d. 
Variance  between  the  murder  as  charged  in  the  indictment, 
and  the  murder  (if  any)  made  out  in  the  proof.  4th.  The 
court  erred  in  refusing  the  instruction  asked  by  defendant. 
6th.  The  evidence,  being  purely  circumstantial,  was  not  te- 
gaUy  sufficient  to  establish  the  crime  charged,  and  that  this 
is  a  question  for  this  court. 

We  have  carefully  examined  the  questions  raised  by  the 
several  points  relied  on  by  the  counsel,  and  will  state  the  re- 
salt  of  our  conclusions  in  regard  thereto ;  not  in  the  order  as 
presented  by  the  counsel  and  here  laid  down,  but  neverthe- 
less we  shall  notice  the  various  propositions  in  our  own  way. 
We  begin  with  the  first  proposition,  the  change  of  venue. 
By  our  statute  concerning  "Practice  in  Criminal  Cases," 
(art.  5,)  the  change  of  venue  in  such  cases  is  regulated.  It 
may  not  be  improper  here  to  cite  several  of  the  sections  of 
this  article.    "  Sec.  15.  Whenever  any  indictment  or  prose- 
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cution  for  a  criminal  offence  shall  be  pending  in  any  court 
against  the  judge  thereof,  the  same  shall  be  removed  to  the 
Circuit  Court  of  some  county  in  a  different  circuit  upon  the 
order  in  writing  of  the  circuit  attorney  prosecuting  for  the 
circuit,  or  upon  the  order  of  any  judge  of  the  Supreme  Court. 
Sec.  16.  When  any  indictment  or  criminal  prosecution  shall 
be  pending  in  any  circuit  court,  the  same  shall  be  removed 
by  the  order  of  such  court,  or  the  judge  thereof,  to  the  cir- 
cuit court  of  some  county  in  a  different  circuit,  in  either  of 
the  following  cases:  1st,  when  the  judge  of  the  court  in 
which  the  cause  is  pending  is  near  of  kin  to  the  defendant  by 
blood  or  marriage ;  or,  2d,  where  the  defendant  is  a  slave, 
and  such  judge,  or  a  person  near  of  kin  to  him,  is  the  owner 
or  has  any  interest  in  such  slavey  or,  3d,  where  the  offence 
charged  is  alleged  to  have  been  committed  against  the  per- 
son or  property  of  such  judge,  or  some  person  near  of  kin  to 
him ;  or,  4th,  where  the  judge  is  in  anywise  interested  or 
prejudiced,  or  shall  have  been  counsel  in  the  cause.  Sec.  17. 
Any  criminal  cause  pending  in  any  circuit  court  may  be  re- 
moved by  the  order  of  such  court,  or  the  judge  thereof,  to 
the  circuit  court  of  another  county  in  the  same  circuit,  when- 
ever it  shall  appear  in  the  manner  hereinafter  provided  that 
the  minds  of  the  inhabitants  of  the  county  in  which  the  cause 
is  pending  are  so  prejudiced  against  the  defendant  that  a 
fixir  trial  can  not  be  had  therein.  Sec.  18.  Whenever  it  shall 
appear  in  the  manner  hereinafter  provided  that  the  inhabi- 
tants of  the  entire  circuit  are  so  prejudiced  against  the  defen- 
dant that  a  fair  trial  can  not  be  had  therein,  the  ccmse  shally 
by  order  of  the  court  or  judge,  be  removed  to  another  circuit, 
in  which  such  prejudice  is  not  alleged  to  exist.  Sec.  19. 
Such  order  of  removal,  as  specified  in  the  two  preceding  sec- 
tions, shall  be  made  on  the  application  of  the  defendant ;  or 
where  the  defendant  is  under  the  age  of  sixteen,  or  is  a  slave, 
on  the  application  of  such  slave,  or  of  the  owner,  &c.  Sec. 
20.  The  petition  of  the  appellant  for  a  change  of  venue  shall 
set  forth  the  facts,  and  the  truth  of  the  allegations  shall  be 
supported  by  the  affidavit  of  the  defendant,  or  some  credible 
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disinterested  person,  Ac.  Sec.  21.  Whenever  it  shall  be  with- 
in the  knowledge  of  a  court  or  judge  that  facts  exist  which 
would  entitle  a  defendant  to  the  removal  of  any  criminal 
cause  on  his  application,  such  court  or  judge  may  make  an 
order  for  such  removal,  without  any  application  by  the  party 
for  that  purpose.  Sec.  22.  Every  prder  for  the  removal  of 
any  cause,  under  the  foregoing  provisions,  shall  state  whether 
the  same  is  made  on  the  application  of  the  party,  or  on  facts 
within  the  knowledge  of  the  court  or  judge,  and  shall  specify 
the  cause  of  removal,  and  designate  the  county  to  which  the 
cause  is  removed."  "  Sec.  25.  Every  order  for  the  removal 
of  a  cause,  if  made  in  term,  shall  be  entered  on  the  minutes ; 
if  made  by  an  officer  out  of  court,  shall  be  in  writing,  and 
signed  by  such  officer,  and  shall  be  filed  by  the  clerk  with 
the  petition  (if  any)  as  a  part  of  the  record  in  the  cause." 
"  Sec.  31.  Whenever  any  order  shall  be  made  for  the  removal 
of  any  cause,  under  the  foregoing  provisions,  the  clerk  of  the 
court  in  which  the  same  is  pending  shall  make  out  a  full 
transcript  of  the  record  and  proceedings  in  the  cause,  includ- 
ing the  order  of  removal,  the  petition  therefor  (if  any),  and 
the  recognizance  of  the  defendant,  and  of  all  witnesses,  and 
shall  transmit  the  same,  duly  certified  under  the  seal  of  the 
court,  to  the  clerk  of  the  court  to  which  the  removal  is  or- 
dered. Sec.  32.  On  the  receipt  of  such  transcript  by  the 
clerk  of  the  court  to  which  any  cause  is  removed,  he  shall 
file  the  same  as  a  record  of  his  court,  and  the  same  proceed- 
ings shall  be  had  in  the  cause  in  such  court  in  the  same 
manner  and  in  all  respects  as  if  the  same  had  originated 
therein." 

The  record  before  us  shows  the  following  petition  filed  by 
the  defendants  for  a  change  of  venue  : 

"  State  of  Missouri  v.  Edward  D.  Worrell  and  Willam  H. 
Bruff.  Indictment  for  murder.  Warren  Circuit  Court  — 
Spring  term,  1856.  Edward  D.  Worrell  and  William  H. 
Bruff"  upon  their  oaths  state,  that  they  believe  the  inhabi- 
tants of  this  entire  judicial  circuit  are  so  prejudiced  against 
the  defendants  that  a  fair  trial  can  not  be  had  in  the  same ; 
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therefore  defendants  ask  for  a  change  of  venne  to  some  other 
circuit.  [Signed]  Edward  D.  Worrell,  William  H.  BruflF." 
Subscribed  and  sworn  to  before  me,  this  6th  day  of  May, 
1866.     [Signed]  James  L.  Simms,  Justice  of  the  Peace." 

Now  under  the  18th,  19th  and  20th  sections  above  recited 
the  Circuit  Court  of  Warren  county  was  bound  to  change  the 
venue;  it  had  no  discretion  about  the  matter.  The  law 
pointed  out  the  mode  in  which  it  should  appear  that  the  in- 
habitants of  the  entire  judicial  circuit  were  so  prejudiced 
against  the  defendants  that  a  fair  trial  could  not  be  had 
therein.  It  was  by  the  petition  of  the  defendants,  under  their 
oath,  setting  forth  the  facts  and  the  allegations.  Here  wo 
see  that  all  that  was  necessary  under  the  act  in  regard  to 
the  petition  was  done.  The  record  then  shows  the  following 
entry  :  "  State  of  Missouri  vs.  Edward  D.  Worrell  and  Wil- 
liam H.  Bruff.  Indictment  for  murder.  Now  here  said  de- 
fendants file  their  petition  for  a  change  of  venue  in  this  cause, 
which  is  granted.  It  is  therefore  ordered  by  the  court  that 
the  venue  of  this  cause  be  changed  to  the  county  of  Frank- 
lin in  this  state,  and  that  the  clerk  of  this  county  make  out 
a  full  transcript  of  the  record  and  proceedings  in  this  cause, 
including  this  order,  and  transmit  the  same  duly  certified, 
together  with  the  original  papers  filed  and  now  forming  a  part 
of  the  record,  to  the  clerk  of  the  Circuit  Court  of  said  county 
of  Franklin."  The  order  omits  to  specify  the  cause  of  re- 
moval as  mentioned  in  the  22d  section.  This  omission  the 
counsel  for  the  prisoner  contends  is  fatal;  that  the  order 
changing  the  venue,  without  specifying  the  cause  of  removal, 
is  so  fatally  defective  as  to  be  incapable  of  transferring  the 
jurisdiction  from  the  Circuit  Court  of  Warren  county  to  the 
Circuit  Court  of  Franklin  county,  and  hence  the  Circuit 
Court  of  Franklin  county  had  no  authority  to  proceed  to 
judgment  against  the  prisoner.  We  do  not  concur  with  the 
counsel  in  these  views.  Where  the  change  of  venue  is  upon 
the  application  of  the  party  defendant  himself,  the  cause  will 
always  appear  upon  the  record.  The  petition  and  order  of 
removal  are  parts  of  the  record,  made  so  by  statute,  and  be- 
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come  incorporated  into  the  record  whenever  filed  in  the  court 
to  which  the  removal  is  made  ;  and  in  all  such  cases  there  is 
no  need  to  specify  in  the  order  the  cause  of  removal.  The 
court,  in  which  the  petition  for  the  change  of  venue  is  filed 
setting  forth  under  oath  the  facts  which  by  law  warrant  the  ^ 
change,  is  bound  to  make  the  order  removing  the  cause ; 
it  has  no  discretion ;  it  can  not  refuse  to  make  the  order. 
It  is  the  petition  of  the  defendant  stating  the  causes  for 
which  he  prays  a  change  of  venue  under  the  law,  verified 
by  his  own  afl&davit,  which  requires  the  order  of  removal  to 
be  made  by  the  court,  and  which  becomes  emphatically  the 
cause  of  such  removal.  But  in  causes  in  which  a  change  of 
venue  is  ordered  and  made  by  the  court  of  its  own  motion, 
or  by  the  judge  of  the  court  in  vacation,  or  by  the  circuit  at- 
torney, or  a  judge  of  the  Supreme  Court,  then  the  record 
should  show  by  the  order  of  removal  itself  the  cause  why  it 
is  made.  There  is  no  petition  in  such  cases  setting  forth 
facts  under  oath;  nothing  appears  then  why  the  order  of 
removal  should  be  made— why  a  change  of  venue  should  be 
directed.  Hence  the  law  required  the  order  in  such  cases  to 
specify  the  cause  of  removal.  The  record  must  show  that 
the  change  of  venue  has  been  properly  made ;  and  whenever 
it  is  made  oh  the  petition  of  the  defendant  it  will,  as  a  mat- 
ter of  course,  show  the  cause  of  its  being  made ;  and  there 
can  be  no  necessity  of  again  specifying  the  cause  in  the  order 
of  removal.  The  act  permits  changes  of  venue  to  be  made 
upon  the  knowledge  of  facts  resting  in  the  mind  of  the  judge 
alone,  to  be  made  without  the  application  of  the  defendant ; 
nay,  to  be  made  against  his  will.  Now,  to  prevent  an  impro- 
per exercise  of  this  power,  the  court  or  judge,  ordering  a 
change  of  venue  from  facts  cognizant  to  such  court  or  judge, 
must  specify  the  cause  of  such  removal  in  the  order  making 
it ;  for  unless  the  cause  of  the  order  be  thus  specified,  it  may 
not  appear.  But  when  the  petition  sets  forth  the  cause,  and 
the  order  follows  granting  the  prayer  of  the  petitioner,  there 
can  be  no  reason  why  the  cause  should  be  again  specified  in 
the  order.    It  is  not  necessary  in  such  cases,  and  the  statute 
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will  not  be  construed  to  require  a  useless  repetition  of  the 
cause.  We  therefore  construe  the  act  to  mean  that  when 
the  court  or  judge  makes  the  order  of  removal  from  the 
knowledge  of  facts  in  the  mind  of  the  court  or  judge  himself, 
then  it  is  necessary  to  set  forth  the  cause  of  such  change  of 
venue  in  the  order ;  but  when  made  on  the  petition  of  the 
defendant  himself,  the  cause  will  sufficiently  appear  in  the 
petition.  This  court  will  judicially  take  notice  that  Warren 
county  is  in  the  third  judicial  circuit  of  this  state,  and  that 
Franklin  county  is  not.  In  this  case  then  the  order  of  change 
is  in  accordance  with  the  law  arising  on  the  facts  set  forth  in 
the  petition,  and  the  cause  of  such  change  sufficiently  appears 
on  the  record.  Franklin  Circuit  Court  therefore  had  jurisdic- 
tion of  the  cause,  and  had  the  lawful  authority  to  proceed  to 
judgment  therein.  This  point  is  therefore  ruled  against  the 
prisoner. 

We  will  next  notice  the  point  in  respect  to  the  variance 
between  the  murder  as  charged  in  the  indictment  and  the 
proof  given  in  evidence.  The  indictment  charges  that  the 
prisoners  feloniously,  wilfully,  deliberately,  premeditatedly 
and  of  their  malice  aforethought  did  make  an  assault  on  Gor- 
don, and  that  Worrell,  with  a  pistol,  did  feloniously,  wilfully, 
deliberately,  premeditatedly,  and  of  his  malice  atbrethought, 
shoot  Gordon  in  the  back  part  of  the  head.  The  indictment 
is  a  formal  and  correct  one  under  our  statute  for  murder ; 
that  is,  it  charges  the  murder  to  have  been  done  wilfully^ 
deliberately  and  premeditatedly.  It  describes  the  wound,  and 
avers  the  instrument  with  which  the  murder  was  perpetrated, 
and  the  manner  of  its  perpetration.  It  is  a  good  indictment 
for  murder  in  the  first  degree.  The  proof  was  sufficient  to 
support  the  charge  as  will  hereafter  be  seen.  But  as  by  the 
proof  the  motive  for  the  deed  plainly  appears  to  have  been  for 
the  purpose  of  robbing  the  deceased,  the  counsel  for  the 
prisoner  contends  that  as  the  robbery  was  the  principal  mat- 
ter, and  the  act  of  killing  but  the  incident,  the  indictment 
should  have  alleged  that  the  murder  was  committed  in  the 
perpetration  or  attempt  to  perpetrate  the  robbery.    Now  it  is 
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most  obvious,  from  tlfe  facts  in  proof,  that  the  murder  was 
the  initiatory  step.  To  take  from  the  deceased  what  money 
and  property  were  in  his  possession  was  the  mainspring  to 
action,  and  to  murder  him  first,  in  order  to  take  with  more 
safety,  was  the  method  deliberately  resolved  upon.  Hence 
the  testimony  shows  that  the  deceased  was  shot  in  the  head, 
the  missile  of  death  entering  the  back  part  of  the  skull  and 
ranging  front  towards  the  right  eye.  Hence  the  remark  of 
the  prisoner  Worrell  "  that  Gordon  did  not  suflFer."  "  I  can 
assure  you,  sir,  he  did  not  suflFer.''  Well  might  he  come  to 
that  conclusion.  His  victim  was  deprived  of  life  in  the  twink- 
ling of  an  eye,  without  a  thought  of  being  robbed  or  of  any 
impending  evil.  His  pockets  were  turned  inside  out.  His 
watch,  his  gloves,  his  horse,  saddle-bags,  saddle  and  bridle 
were  taken  by  the  prisoner.  The  taking  in  this  case  was 
from  the  dead  body;  the  murder  was  committed  first.  It 
was  properly  charged  in  the  indictment,  and  the  proof  satis- 
fied the  jury  of  the  prisoner's  guilt.  There  is  in  fact  then 
no  variance.  This  point  must  also  be  ruled  against  the 
prisoner. 

In  order  to  a  proper  understanding  of  the  fourth  point  on 
the  part  of  the  defence,  we  shall  be  compelled  to  notice  the 
testimony  on  behalf  of  the  State,  and  also  that  for  the  pris- 
oner. When  this  is  carefully  examined,  the  remaining  points, 
the  second  and  the  fifth,  will  be  easily  disposed  of. 

The  testimony  of  Robert  Walker  is  as  follows:  I  knew 
Gordon  for  near  twenty  years  ;  the  most  of  that  time  he  has 
been  with  me.  I  am  chief  engineer  of  the  Missouri  railroad. 
Early  in  January,  1866,  Mr.  Sturgeon  and  myself  started 
along  the  road,  and  he  being  my  assistant  I  directed  him  to 
accompany  us ;  the  weather  was  cold.  I  purchased  a  pair  of 
gloves  of  the  description  I  now  use.  I  directed  Mr.  Gordon 
to  purchase  a  pair  like  them,  which  he  did,  as  I  saw  them  on 
his  hands  on  the  evening  of  Sunday,  13th  January,  1856. 
We  left  for  St.  Charles,  Mr.  Sturgeon  and  myself  in  the  cars, 
and  Mr.  Gordon  on  horseback.  We  staid  at  St.  Charles  at 
the  house  of  E.  L.  Wentze.    Next  morning  we  started — Mr. 
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Pratt  and  Mr.  Wentze  and  a  negro  bay  with  us.  We  reach- 
ed Bourbonton,  Wentze  leaving  us  on  his  return.  In  pass- 
ing Mexico  Mr.  Sherbath,  another  division  engineer,  joined 
us  and  accompanied  us  to  Bourbonton — a  daguerrean  lend- 
ing us  a  buggy — ^the  snow  at  that  time  failing  us — being  in  a 
sleigh.  We  had  our  daguerreotype  taken  in  a  group,  two 
copies  being  taken  by  way  of  compensation.  It  was  then  ar- 
ranged that  Mr.  Gordon  should,  on  his  return,  get  one  of 
them  and  take  it  to  Wentze's  oflSce  at  St.  Charles.  We 
passed  along  the  line  at  the  intersection  of  Hannibal  and  St. 
Joseph  road,  and  returning  came  to  Huntsville,  in  Randolph 
county,  on  the  evening  of  the  20th.  On  Monday  afternoon 
we  left  Huntsville — Mr.  (Jordon  to  go  alone  direct  to  St. 
Louis,  and  Mr.  Sturgeon,  myself  and  Mr.  Pratte  to  go  to  Jef- 
ferson city.  After  staying  at  Jefferson  a  day  or  so  we  left  for 
St.  Louis,  and  reached  St.  Louis  on  the  26th.  On  my  arrival 
I  found  to  my  surprise  that  Mr.  Gordon  had  not  then  reached 
the  city.  I  expected  him  to  have  on  the  day  before.  After 
several  days,  he  not  arriving,  I  became  uneasy,  and  on  the 
4th  of  February  I  met  McDonald  and  inquired  if  he  had  seen 
Gordon.  He  seemed  siuprised  ;  he  told  me  he  had  not  seen 
Mr.  Gordon.  I  then  left  on  next  morning  to  go  and  look  for 
Gordon,  and  directed  McDonald  to  go  up  to  where  he  under- 
stood Gordon  had  been  seen,  and  come  down  to  meet  me,  as 
I  went  up.  On  my  arrival  at  St.  Charles,  I  took  Mr.  Pratte 
along  with  me,  and  started  up  the  Boonslick  road,  making 
inquiries,  without  hearing  of  Gordon,  until  at  or  near  the 
place  where  we  found  afterwards  the  body  of  Gordon.  We 
met  McDonald  and  Wentze,  and  received  such  information  as 
satisfied  me  that,  if  murdered,  the  place  where  he  was  killed 
was  between  Hutchinson's  and  St.  Charles.  We  returned 
that  night  to  Kenner's,  and  on  next  morning  Wentze  went 
down  the  road,  but  could  hear  nothing ;  we  then  all  started 

west  to  search  between and  Hutchinson's.    We  inquired 

at  the  houses  as  we  went  along,  but  could  hear  nothing  until 
we  reached  Stevenson's.  He  then  told  me  that  a  saddle  had 
been  found.    I  saw  the  saddle  at  the  house  of  Mrs.  Steven- 
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son,  which  was  a  dragoon  service  saddle,  and  went  out  to  the 
spot  where  it  was  said  it  had  been  found,  about  a  half  mile 
south  of  the  road.  The  thicket  is  a  pin  oak  thicket,  very 
dense,  and  comes  up  to  the  road  from  the  south,  becoming 
narrow  as  it  came  up  to  the  road.  We  hunted  this  thicket 
without  success,  and  on  regaining  the  main  road  by  riding  up 
on  the  eastern  side  of  the  thicket,  just  as  we  entered  the  road, 
and  in  the  hollow  at  the  point  of  the  thicket  a  negro  man 
called  my  attention  to  some  discolored  snow  which  his  dog 
had  turned  up.  I  left  to  get  assistance,  leaving  Pratte  and 
others  to  search  for  the  body.  When  I  returned,  the  body 
had  been  found,  which  I  recognized  to  be  the  body  of  Bazil 
(Jordon.  The  body  was  then  lying  in  the  hollow  with  face 
up.  The  snow  had  been  removed  from  tlie  face ;  about  thirty 
feet  from  the  travelled  track ;  the  snow  which  the  dog  had 
pulled  up  was  red.  Neither  the  gloves,  the  cap,  nor  the  fur 
cuffs,  were  found  on  him.  The  overcoat  was  open  except  per- 
haps the  two  top  buttons,  and  the  pocket  of  his  dress  pulled 
inside  out.  I  was  sBown  a  pin,  which  was  said  to  have  been 
found  on  the  body,  and  which  I  recognized  to  be  his.  The 
body  was  stiff  and  cold.  After  Gapt.  Cozens  had  arrested 
Mr.  Worrell,  and  had  returned,  he  showed  me  a  watch — this 
watch  (producing  it) — ^which  I  recognized  to  be  Mr.  Gordon's. 
I  have  no  doubt  of  its  being  Mr.  Gordon's.  When  I  first  got 
the  watch,  I  found  a  paper  in  the  watch,  concealed,  which  has 
on  it  the  name  of  his  father  and  mother.  I  knew  them  to 
be  the  names  of  his  father  and  mother.  Before  Worrell  was 
arrested,  I  went  to  Yincennes  and  saw  a  horse  in  posses- 
sion of  Mr.  Gould,  a  saddle  and  bridle,  which  I  believe  to  be 
Mr.  Gordon's.  I  knew  the  horse  well ;  he  had  a  small  round 
lump  on  the  lower  part  of  the  jaw,  just  where  the  curb  would 
cross  it,  and  about  the  size  of  a  walnut.  While  we  were  at 
Huntsville,  Mr.  Gordon  purchased  a  pair  of  saddle-bags,  and 
I  was  afterwards  shown  a  pair  in  possession  of  Mr.  Wentze 
which  looked  like  the  same. 

Warren  V.  Stewart,  being  duly  sworn,  stated :  He  lives  in 
Warrenton,  and  lived  there  eighteen  years ;  knew  Gordon  ; 
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on  the  24th  day  of  January,  1856,  in  the  evening,  saw  Mr. 
Gordon  in  Warrenton  sitting  on  horseback  near  Sanders' 
tavern  door  ;  there  was  a  gentleman  also  on  horseback,  about 
forty  feet  from  Gordon.  There  was  another,  whom  I  spoke 
to  and  now  know  to  be  William  BruflF;  they  all  rode  oflF  to- 
gether. I  knew  Gordon's  horse  ;  had  attended  to  the  shoo- 
ing him  while  Gordon  was  on  his  way  up.  (William  BruflF 
being  produced,  the  witness  stated  that  he  was  the  same  man 
he  spoke  to  on  the  occasion.)  They  all  rode  oflF  together,  the 
three  together  going  down  the  Boonslick  road  towards  St. 
Charles.  I  helped  to  take  the  snow  off  Gordon's  body,  about 
six  miles  east  of  Warrenton,  in  a  gully  at  the  edge  of  the 
Hickory  Grove  prairie.  The  first  place  west  is  Mrs.  Steven- 
son's ;  next  west,  a  German,  whose  name  I  do  not  know  ;  and 
the  next  is  Ordelheite's.  The  then  used  road  ran  close  to 
the  edge  of  the  thicket.  The  feet  of  the  body  were  lying 
east,  and  his  head  was  twisted  out  of  a  straight  line  of  liis 
body,  and  rather  tucked  under ;  saw  the  body  stripped. 
There  was  a  large  hole  in  the  back  parf  of  the  head  and  on  a 
line  with  upper  edge  of  the  ear.  I  did  not  see  whether  the 
ball  had  come  through  the  head.  There  was  a  considerable 
crowd  about  it.  The  woimd  was  from  a  half  inch  to  five- 
eighths  wide.  The  body  was  discovered  just  before  I  reached 
the  ground.  There  was  considerable  blood  in  the  road  or 
travelled  track,  from  twenty-five  to  thirty-five  feet  from  where 
the  body  was  found.  The  body  was  found  on  the  6th  of 
February.  There  had  been  several  snows,  at  least  two,  from 
that  time  to  the  evening  Gordon  passed  through  Warrenton. 
The  gully  was  eighteen  to  thirty  inches  deep.  The  body  was 
entirely  covered  with  snow.  I  think  a  person  would  not  be 
likely  to  discover  the  body  lying  in  the  gully,  riding  along 
the  travelled  track.  There  was  brush  thrown  over  the  body. 
The  gully  ran  very  near  in  a  line  parallel  with  the  road,  and 
a  person  at  a  considerable  distance  from  the  place  on  the  road 
would  be  most  likely  to  see  the  body  in  the  gully.  Gtjrdon's 
horse  was  a  chestnut  sorrel,  ball-faced  horse,  lengthy,  and  of 
good  appearance.     I  think  there  must  have  fallen  since  the 
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blood  was  deposited  six  or  seven  inches  of  snow  before  the 
body  was  found.  I  would  have  looked  in  the  thicket  for  the 
body.  The  Boonslick  road  is  more  travelled  than  any  other 
road  in  the  state. 

Henry  Ordelheite's  testimony.  I  reside  in  Warren,  six 
miles  east  from  Warrenton,  on  St.  Charles  road ;  was  present 
when  the  body  of  Gordon  was  found.  It  was  lying  in  a  ditch 
in  the  old  road,  made  by  the  wash  of  the  road.  We  searched 
through  the  thicket.  The  snow  about  two  feet  deep ;  could 
discover  nothing  there.  We  examined  the  gully  and  found 
the  body.  There  was  three  or  four  feet  of  snow  over  the 
body.  Davis  took  a  hoe  to  clear  out  the  ditch,  and  passed 
over  the  body  without  discovering  any  thing,  there  being 
some  brush  sticking  out  of  the  snow,  and  we  concluded  to 
take  out  the  brush,  and  then  found  the  body.  Mrs.  Steven- 
son had  had  some  wood  cut  close  by,  and  the  limbs  left  were 
thrown  in  over  Gordon.  There  was  but  little  snow  under 
the  body.  The  body  lay  on  the  back,  one  arm  under  it.  The 
face  looked  as  if  it  had  been  stamped  by  a  foot,  and  the  nose 
turned  to  one  side  of  the  face.  Stewart  came  soon  after  we 
discovered  the  body.  The  body  was  about  twelve  or  thirteen 
steps  from  the  spot  where  the  blood  was  found.  The  ditch 
was  in  some  places  two  and  a  half  feet  wide,  and  others  seven 
feet  wide.  The  body  was  found  about  one  mile  east  of  my 
house,  and  about  twenty-five  feet  north  of  the  travelled  track. 

James  Ferguson's  testimony.  I  reside  in  Montgomery 
county,  Mo.,  about  thirteen  miles  east  of  Danville,  on  Boons- 
lick  road.  Mr.  Gordon,  Mr.  Worrell  and  Bruff  were  at  my 
house.  I  had  been  boarding  one  of  the  engineers.  Gordon 
had  stopped  and  stayed  all  night  with  me  on  his  way  up. 
They  rode  up,  and  Gordon  spoke  to  me,  but  did  not  get  down 
while  we  were  talking.  I  bought  a  pony  of  Mr.  Worrell,  and 
he  rode  inside  the  yard  to  receive  his  pay ;  it  was  a  sorrel 
mare.  I  bought  the  mare  of  Worrell  as  he  went  down  the 
road  on  the  24th  January,  1856.  I  asked  him  where  he  was 
going.  "  To  Clark  coimty,  Kentucky,"  and  had  been  to  Kan- 
sas.   He  stated  his  name  was  May.    A  man  came  and  claim- 
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ed  the  horse ;  described  him  so  well  that  I  gave  him  up.  I 
afterwards  saw  Worrell  in  jail.  He  knew  me.  I  asked  him 
if  he  did  not  think  be  ought  to  pay  me  my  money  back  ;  he 
said  he  did  not  have  any  money,  but  would  make  it  right.  I 
told  him  the  man  had  described  him  so  well  that  I  was  satis- 
fied he  was  his  horse,  and  gave  him  up.  He  said  be  would 
make  arrangements  to  make  it  right.  I  asked  him  if  he  did 
not  think  he  ought  to  pay  me  my  money  back.  He  then 
asked  me  if  it  looked  reasonable  he  should  pay  me  when  he 
understood  I  was  going  to  do  all  I  could  against  him.  I  an- 
swered, "  I  have  not  said  so."  At  the  time  I  purchased  the 
pony  saw  no  symptoms  of  insanity  ;  neither  in  jail.  I  took 
him  to  be  a  very  shrewd  man.  He  made  the  trade  without 
getting  oflF  his  horse ;  the  time  may  have  been  a  little  more 
than  fifteen  minutes ;  part  of  this  time  was  taken  up  in  going 
into  my  house  to  get  my  money.  I  had  no  suspicions  of 
insanity,  and  did  not  notice  him  with  that  view ;  did  not 
speak  excitedly  or  loud,  only  when  he  halloed  back  to  ask 
what  I  would  give  for  the  pony.     I  saw  no  excitement. 

Wilson  Hutchinson  states  he  resides  about  four  miles  east 
of  Warrenton,  on  Boonslick  road ;  am  a  farmer  and  keep 
private  entertainment ;  have  lived  in  Warren  about  twenty- 
six  years.  In  January,  1856,  on  24th  of  month,  Gordon, 
Worrell  and  BruflFcame  to  my  house ;  stopped  and  staid  all 
night.  The  prisoners  at  the  bar  are  the  same  men.  They 
stopped  and  staid  all  night,  and  left  next  morning  between 
seven  and  eight  o'clock.  They  started  down  the  road  east. 
While  there,  and  during  the  night,  Worrell  took  out  a  pistol 
and  loaded  it.  I  saw  Gordon's  body  after  it  was  foimd,  about 
two  and  a  half  miles  east  of  my  house.  On  the  night  Gor- 
don and  the  others  came  to  my  house  the  ground  was  covered 
with  sno^,  and  on  the  morning  it  was  snowing  and  very 
cold.  When  I  first  saw  the  body  the  snow  was  raked  off"  the 
face,  lying  in  the  gully.  When  they  left,  Gordon  went  out 
last.  The  body  was  more  than  one  and  a  half  feet  deep  un- 
der the  snow.  I  had  passed  the  road  many  times  from  the 
time  Gordon  left  until  his  body  was  discovered ;  never  saw 
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the  body  from  the  road  ;  never  suspected  any  thing.  Wor- 
rell loaded  his  pistol  shortly  after  coming  into  the  house.  It 
was  a  large  pistol ;  the  barrel  seven  or  eight  inches  long.  I 
saw  Worrell  in  St.  Louis  jail  about  the  26th  of  March  last ;  I 
readily  recognized  him  as  the  same  man ;  he  also  recognized 
me.  When  I  went  in  the  jail  I  was  accompanied  by  two 
friends.  Worrell  was  in  the  hall ;  the  two  men  who  accom- 
panied me  went  before  me.  So  soon  as  he  saw  me  he  walked 
up,  extended  his  hand  and  asked  me,  "  How  do  you  do,  sir  ?" 
did  not  speak  to  the  other  two.  I  then  asked  him  if  he  knew 
me ;  he  replied,  "  Do  you  know  me,  sir  ?"  I  told  him  I  had 
seen  him  before.  He  then  asked  to  be  taken  back  to  his 
cell.  I  went  to  BrufiTs  cell  and  recognized  William  BruflF. 
When  I  left  BrufTs  cell  the  jailor  told  me  Mr.  Worrell  wanted 
to  see  me.  When  I  went  to  his  cell  Mr.  Worrell  said,  "  You 
look  fine  and  healthy."  He  then  asked  me  if  my  family 
were  all  well.  I  told  him  my  family  were  all  well.  He  then 
said,  "  I  suppose  the  roads  are  pretty  good."  I  told  him 
they  were  very  good.  I  asked  him,  "  How  far  did  you  go 
the  day  you  left  my  house  ?"  He  replied  he  went  to  St. 
Charles.  I  then  said,  "  I  suppose  you  did  not  call  on  those 
men  you  said  you  were  going  to  call  on — ^Dr.  McHlheney  and 
Dr.  Watkins  ?"  He  answered,  "  No."  Before  they  started 
Worrell  had  asked  me  if  I  knew  of  a  good  house  about  thirty 
miles  where  they  could  stop.  I  told  him  Dr.  Mclllheney's 
was  just  thirty  miles  from  my  house,  and  was  a  good  house. 
He  then  wanted  to  know  if  there  was  a  good  place  half  way 
where  they  could  get  dinner.  I  told  them  Dr.  Mathews  was 
a  good  place,  just  fifteen  miles.  It  is  thirty-six  miles  from 
my  house  to  St.  Charles.*  They  all  agreed  to  take  dinner  at 
Watkins',  and  stay  all  night  at  Mclllheney's.  Worrell  took 
down  the  names  on  paper.  The  body  lay  in  the  gully ;  his 
head  to* the  west,  in  a  sort  of  twisted  position ;  the  body  lay 
in  the  gully  two  or  three  hours  after  I  came,  until  the  coro- 
ner came  ;  he  was  then  taken  out ;  his  body  laid  on  a  wagon 
body  turned  uppermost;  he  had  on  an  overcoat  and  fur 
collar  around  and  on  his  breast,  and  leggins.    There  was  a 
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large  hole  in  the  back  of  the  head — a  round  hole,  which  I 
ran  my  finger  in ;  saw  a  Doctor  Briscoe,  a  young  man,  run 
a  stick  in  about  four  inches.  His  nose  was  twisted  to  one 
side.  The  body  was  covered  with  snow  and  brush  ;  the  gully 
was  not  deep ;  the  way  the  body  lay  in  the  gully,  any  one 
going  east  could  have  seen  the  body,  if  one  was  looking,  and 
there  was  no  brush  over  it  and  no  snow.  I  had  however  tra- 
velled the  road  several  times  and  did  not  see  it. 

Clay  Taylor  states  that  Doctor  Briscoe,  jr.,  is  now  attend- 
ing lectures  in  St.  Louis  at  this  time ;  am  acquainted  with 
prisoner ;  reside  in  Warren  county,  and  on  the  25th  was  on 
my  way  to  Warren  county  from  St.  Louis  ;  on  the  Boonslick 
road  met  Mr.  Worrell  about  fifteen  miles  east  of  the  place 
where  the  body  was  found,  about  noon.  Mr.  Worrell  was 
riding  a  chestnut  sorrel  horse,  as  I  believe.  BruflF  was  witli 
him,  leading  a  brown  horse  and  riding  one  of  the  same.  Col. 
White,  who  was  with  me,  called  my  attention  to  Worrell's 

horse,  and  remarked,  "  There  was  a  d d  fine  poor  man's 

horse."  The  horse  was  a  fine  looking  horse.  .  When  I  saw 
Worrell  in  jail  on  the  night  he  was  brought  to  St.  Louis,  I 
asked  him,  if  he  recognized  me.  He  looked  at  me  closely  and 
replied,  "  I  think  I  do,"  and  dropped  his  head.  I  asked  him  if 
he  would  state  when  he  had  seen  me.  He  said  he  was  not  cer- 
tain whether  it  was  at  Warrenton  or  on  tlie  road  this  side.  I 
then  asked  him  if  he  recollected  the  circumstance  of  meeting 
three  buggies  together  on  the  day  of  the  unfortunate  occur- 
rence. He  said  he  thought  he  did  recollect  it.  Mr.  Sturgeon, 
the  president  of  the  road,  was  with  me,  and  asked  Mr.  Worrell, 
"  Please  state,  as  I  am  much  concerned  about  my  friend, 
whether  he  suffered  or  not."  He«  replied,  standing  before 
us,  "  He  did  not  suffer,"  and  dropped  his  head.  The  answer 
I  shall  never  forget.  Sturgeon  seemed  a  good  deal  affected. 
Several  days  afterwards  I  again  went  into  jail,  saw  Worrell ; 
asked  him  how  he  was.  He  replied,  "  Tolerably  well ;" 
seemed  low  spirited.  I  then  asked  him  if  Gordon  had  suf- 
fered much  after  he  was  shot ;  that  Mr.  Gordon  was  a  co- 
laborer  of  mine  on  road,  and  a  friend.     He  replied,  "  I  can 
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assure  you,  sir,  he  did  not  suflFer."  I  then  left  him.  Soon 
after  the  body  was  found  I  marked  the  place ;  had  been 
searching  for  him.  I  took  down  the  testimony  for  the  coro- 
ner at  request.  I  examined  the  body  particularly  ;  found  a 
hole  at  the  bottom  of  the  skull,  behind  and  rather  to  the  left. 
I  whittled  down  a  stick  to  probe  the  wound.  Young  Doctor 
Briscoe  probed  the  wound,  and  after  he  was  done,  I  probed 
it,  and  state  that  it  was  from  four  to  five  inches  deep,  rang- 
ing from  the  left  side  of  the  back  part  of  the  head  to  right 
eye ;  have  frequently  seen-gun  shot  wounds  ;  was  in  the  cign- 
paign  of  1846,  in  Weightman's  artillery ;  saw  many  gun-shot 
wounds  at  that  time,  before  and  since ;  would  think  the 
wound  from  three-eighths  to  half  inch  wide,  and  would  think 
was  made  by  a  cavalry  pistol ;  have  seen  gu,n-8hot  wounds 
made  with  a  cavalry  pistol,  with  a  conic  ball,  and  believe  this 
wound  was  made  with  such  a  pistol. 

Martin  McMahon  states  that  he  saw  Worrell  at  Christian 
Way's,  in  St.  Charles  city.  Way  keeps  a  tavern  or  board- 
ing-house. There  was  another  man  with  him,  the  same  I 
saw  with  him  at  Warrenton.  Mr.  BruflF  being  produced,  he 
stated  he  is  the  same  man  I  saw  with  Worrell  at  Way's. 
They  staid  all  night  at  Way's  ;  had  three  horses  with  them  ; 
left  next  morning  ;  on  next  morning  I  proposed  to  buy  one 
of  the  horses — Brufi^s — a  bay  horse.  About  this  time  a  negro 
came  across  the  street,  and  asked  Mr.  Worrell  if  he  had 
bought  that  horse,  the  chestnut  sorrel,  from  Mr.  Gordon.  He 
replied,  "  no  ;"  that  he  had  brought  down  the  horse  from  up 
the  country.  [Cross-examined].  Worrell  and  BruflF  got 
their  supper  at  the  usual  supper  time.  After  Worrell  had 
finished  his  supper  he  went  into  the  kitchen  and  barHX)om, 
being  same  room,  and  sat  by  the  stove ;  the  kitchen  is  the 
sitting  room  and  not  the  cook  room.  They  went  to  bed  be- 
tween nine  and  ten  o'clock  ;  did  not  sleep  in  same  room  with 
them;  saw  them  again  next  morning  when  they  came  to. 
breakfast ;  a  quarter  or  a  half  an  hour  afl;er  breakfast  I  pro- 
posed to  buy  one  of  the  horses.  Worrell  and  BruflF  were  sit- 
ting on  horseback  watering  their  horses  at  the  pump ;  Bruff 
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was  leading  one  of  the  horses.  The  negro  that  spoke  to 
Worrell  about  the  horse  belonged  to  Mr.  Wentzo.  I  am  a 
read  hand ;  have  worked  on  road  more  than  three  years ; 
the  conversation  was  at  the  pump,  on  the  street,  in  front  of 
the  tavern  ;  the  boarders  were  all  gone ;  Way's  tavern  is  on 
Main  street ;  they  left  and  went  to  the  ferry-landing  and 
crossed  on  the  ice ;  was  at  Warrenton  when  Worrell  and 
BruflF  were  carried  up ;  went  in  obedience  to  a  subpoena.  At 
the  time  they  were  at  Way's,  they  both  had  whiskers  and 
mustaches  ;  saw  Worrell  last  September  court.  The  horse 
which  Wentze's  negro  spoke  to  Worrell  about  was  a  sorrel 
horse ;  the  boy  was  the  same  boy  who  went  up  the  line  with 
Sturgeon,  Gordon  and  Walker.  Way's  hotel  was  two  blocks 
above  Mrs.  Eckert's. 

Hartwell  Richards  states:  I  kept  a  tavern  in  St.  Louis, 
near  the  corner  of  Broadway  and  MuUanphy  streets.  About 
the  26th  of  January,  1856,  between  eleven  and  twelve  o'clock 
of  Saturday,  prisoner  and  William  H.  Bruff  came  to  my 
house  and  put  up,  and  left  next  day  at  the  same  time.  He 
was  accompanied  by  William  BruflF.  The  prisoner  at  the 
bar  and  Mr.  BruflF — ^who  was  produced  in  court — are  the  same. 
Tliey  went  by  the  names  of  Charles  Strong  and  John  Ross — 
William,  I  think,  taking  the  name  of  Charles  Strong.  I 
asked  them  their  names,  and  a  young  man  I  had  in  the 
house  wrote  them  in  a  book.  They  had  three  horses — one  a 
chestnut  sorrel  horse,  of  good  appearance,  and  had  a  knot 
under  his  jaw  —  the  others  were  bays.  They  left  in  the 
morning,  saying  they  were  going  across  the  river.  Worrell 
was  jovial  and  agreeable  ;  started  with  some  of  the  boarders, 
saying  they  were  going  to  the  theater ;  they  came  between 
eleven  and  twelve  o'clock,  the  usual  time  of  breaking  up  the 
theater.  [Cross-examined.]  I  then  kept  public  house  on 
Broadway ;  never  saw  Worrell  before  he  came  to  my  house 
on  26th.  I  asked  each  man  his  name,  and  they  gave  them  as 
above.  There  was  nothing  peculiar  in  their  appearance.  I 
held  no  considerable  connected  conversation  with  them; 
think  he  had  two  watches.    I  am  sure  he  had  one.    He 
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wore  it  conspicuously.  Broadway,  down  which  they  started, 
is  one  of  the  most  public  streets  in  St.  Louis.  Worrell  had  a 
good  deal  of  hair  on  his  face ;  saw  him  in  jail  after  he  was 
brought  back ;  spoke  to  him ;  recognized  him,  and  at  first  he 
did  not  recognize  me,  but  did  afterwards  when  I  called  his 
attention,  by  asking  him  if  he  knew  where  he  staid  on  Broad- 
way when  he  went  through.  I  would  not  be  certain  of  his 
having  more  than  one  watch,  but  I  think  he  had  two ;  he 
did  not  seem  anxious  not  to  be  seen. 

'   S.  H.  Gould  states :  I  reside  in  Vincennes,  Indiana,  one 
hundred  and  fiffcy  miles  from  St.  Louis  ;  saw  Worrell  every 
day  from  the  2d  to  6th  of  February  ;  BruflFnot  so  long ;  they 
had  three  horses — one  a  dark  sorrel,  one  a  dark  bay,  and  the 
other  a  light  bay  ;  the  sorrel  horse  was  of  fine  appearance ; 
had  a  lump  under  his  jaw,  about  where  the  curb  chain  would 
touch ;  showed  tiie  horse  to  Morgan,  who  is  here ;  Signer 
was  with  him  ;  I  purchased  chestnut  sorrel  horse,  saddle  and 
bridle  from  Worrell ;  the  other  horses  were  also  sold — the 
chestnut  sorrel  and  a  bay  by  Worrell,  and  another  bay  horse 
by  Bruflf ;  showed  the  saddle  and  bridle  I  bought  with  horse 
to  Signer;  the  other  horses  were  also  sold  in  Vincemies; 
Worrell  left  on  the  train  going  east  to  Terre-Haute  and  In- 
dianapolis ;  I  have  sold  the  chestnut  sorrel  horse ;  Worrell 
sold  two  of  the  horses  and  Bruflf  one ;  they  were  much  jaded ; 
the  chestnut  sorrel  horse  was  bought  by  me  for  sixty-five 
dollars  ;  Worrell  went  by  the  name  of  E.  C.  Worrell  at  Vin- 
cennes ;  he  entered  it  on  the  register  in  that  way  ;  they  had 
two  saddles ;  the  saddle  I  bought  of  Worrell  was  a  black 
saddle,  with  raised  skirts,  and  top  of  pommel  the  blacking 
rubbed  off;  he  wore  a  pair  of  military  pants,  black  coat,  a 
black  cap,  and  a  pair  of  gloves  similar  to  the  pair  now  in  pos- 
session of  Maj.  Walker ;  he  had  several  rings  and  a  watch 
with  a  common  cord  guard ;  I  think  he  sold  to  my  father  a 
*  small  prispaatic  white  seal,  hung  to  the  watch  by  a  strip  of 
gold.     [Cross-examined.]     Myself  and  father  were  keeping 
public  hotel  in  Vincennes ;  Worrell  left  at  six  o'clock  in  the 
evening  of  6th ;  the  day  they  arrived  at  my  house  was  Satur- 
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day,  and  Worrell  left  on  Wednesday ;  did  not  conceal  him- 
self while  at  Vincennes  ;  in  point  of  fact  he  was  a  very  con- 
spicuous man  ;  the  gloves  he  brought  to  my  house  he  traded 
to  my  father ;  saw  him  pull  out  his  watch  once ;  he  regis- 
tered his  own  name ;  Vincennes  has  a  population  of  four 
thousand,  and  he  went  about  town  and  made  some  acquain- 
tances. I  next  saw  him  in  St.  Louis  jail ;  I  recognized  him 
and  he  recognized  me,  and  called  me  by  name  before  I  had 
fairly  seen  his  face  ;  shook  hands  with  me ;  saw  him  but  once 
in  jail ;  I  next  saw  him  when  I  went  up  in  company  to  War-* 
ronton  ;  Mr.  Worrell  told  me  he  was  going  to  Georgia ;  go- 
ing east  first,  then  around  to  (Jeorgia  ;  some  time  during  his 
stay  he  told  me  this  ;  there  was  a  gentleman  and  two  ladies 
who  were  detained  at  my  house  during  this  time  ;  heard  him 
say  he  had  found  an  old  acquaintance — ^a  Mr.  Harold — in 
Vincennes ;  my  house  was  more  patronized  than  any  other 
in  the  city.  He  also  had  a  pair#  of  military  spurs  ;  think  he 
had  a  pair  of  saddle-bags ;  he  sold  the  horse  to  my  father  on 
Tuesday,  saying  his  partner  had  gone  oflF  with  all  his  money 
and  he  was  compelled  to  sell  his  horse  to  pay  his  bill ;  he 
sold  both  horses  on  that  day ;  saw  nothing  in  his  conduct 
peculiar  or  strange  ;  seemed  to  be  disposed  to  make  himself 
agreeable  to  every  man  he  met. 

Isaac  B.  Morgan  states :  I  was  in  Vincennes  on  the  15th 
February  last ;  I  went  in  pursuit  of  my  horse ;  saw  S.  H. 
Gould ;  he  told  me  had  bought  a  horse,  and  to  go  to  the 
stable  and  pick  him  out ;  saw  a  sorrel  horse,  the  same  I  let 
Mr.  Gordon  have  on  the  13th  January  ;  I  also  found  a  sad- 
dle and  bridle  which  I  put  on  the  horse  when  he  was  lent  to 
Mr.  Gordon  when  he  went  up  the  line  of  N.  M.  railroad  ;  am 
sure  the  horse  was  mine  ;  a  chestnut  sorrel  horse,  fifteen  and 
a  half  hands  high,  a  small  star  in  his  forehead,  and  some 
white  on  his  nose ;  had  a  small  wen  on  the  under  part  of 
the  jaw,  and  some  white  hairs  on  the  root  of  his  tail ;  the  • 
last  witness  is  the  same  man  who  showed  me  the  horse  at 
Vincennes  ;  the  saddle  belonged  to  Mr.  Signer  ;  I  once  rode 
the  saddle  carrying  some  tools  carried  on  the  pommel ;  the 
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tools  wore  off  the  enamel  blacking  of  leather,  and  I  took  blue 
ink  and  put  on  it,  which  left  a  blue  spot;  the  bridle  was 
Signer's,  and  I  borrowed  it ;  had  a  gag  bit  which  I  took  off, 
my  horse  not  going  well  with  it,  and  put  on  an  old  snaffle 
bit ;  the  bridle  was  otherwise  a  very  fine  one.  Signer  was 
with  me  at  Vincennes,  and  knows  the  horse,  saddle  and 
bridle. 

George  H.  Signer.  I  know  the  horse  and  saddle  used  by 
Grordon  on  Japuary  last ;  was  a  chestnut  sorrel  horse,  and  a 
black  English  tree  saddle ;  I  loaned  it  to  Gordon  to  go  up  the 
road  ;  saw  the  same  saddle  in  Vincennes  in  possession  of  Mr. 
Gould  ;  the  same  day  Mr.  Worrell's  father  came  to  St.  Louis ; 
I  was  more  certain  about  the  bridle.  Saw  the  horse  also  in 
Mr.  Gould's  possession,  and  am  confident  it  was  the  same 
horse  Morgan  lent  to  Gordon.  [Cross-examined.]  The  reins 
of  the  bridle  were  of  fine  web,  and  a  yellow  brow  band,  with 
an  old  snaffle  bit,  the  gag  bit  first  used  being  taken  off. 

Erasmus  E.  L.  Wentze  states :  I  saw  prisoner  first  in  Dover, 
Delaware ;  saw  him  first  20th  February,  1856 ;  met  him  in 
the  street ;  next  morning,  about  two  o'clock,  A.  M.,  saw  him 
again  ;  he  came  to  the  track  of  a  railroad  in  company  with 
Capt.  Cozens,  where  I  was  standing  near  a  hand  car  ;  we  all 
got  on  the  hand  car  —  Cozens,  myself,  Worrell,  with  two 
others ;  Cozens  put.  a  pair  of  handcuffs  on  Worrell  at  tliis 
point ;  Capt.  Cozens  gave  me  a  watch  which  I  immediately 
recognized  as  the  same  Mr.  Gordon  wore ;  I  had  had  it  in  my 
hands  several  times,  and  compared  watches  with  him  at  my 
house  in  St.  Charles  ;  Gordon  had  staid  at  my  house  twelve 
nights  at  least,  and  I  have  been  much  with  him  on  the  line 
of  road  ;  Gordon  was  principal  assistant  engineer,  and  I  was 
division  engineer  ;  I  reported  to  Gordon  ;  I  told  Capt.  Cozens 
I  knew  it  to  be  Gordon's  watch  ;  we  left  Dover  on  the  hand 
car,  and  went — ^I  tliink  the  name  of  the  town  was  Smyrna ; 
we  stopped  there  in  a  small  depSt  building  to  wait  for  the 
train  ;  while  there,  the  watch  was  again  mentioned ;  I  again 
told  Cozens,  in  presence  of  Worrell,  that  I  was  still  convinced 
it  was  Gordon's  watch ;  that  I  knew  it  to  be  his ;  Worrell 
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then  replied,  "  Gentlemen,  that  was  Mr.  Gordon's  watch  ;"  I 
had  a  pair  of  saddle-bags  on  my  knee,  which  Capt.  Cozens 
handed  to  me  on  coming  to  the  hand  car  in  Dover,  and  he 
(Worrell)  further,  in  continuation  of  his  last  remark,  said, 
"  and  those  saddle-bags  are  also  Mr.  Gordon's ;"  I  found  the 
paper  in  the  watch  spoken  of  by  Maj.  Walker  on  our  journey 
somewhere  between  that  place  and  St.  Louis  ^  did  not  know 
it  was  there  before  ;  I  went  with  Sturgeon,  Gordon,  Walker 
and  others  along  the  line  of  road,  to  a  point  twelve  miles 
above  Mexico ;  .a  negro  boy  accompanied  us,  which  I  had  in 
my  possession;  the  party  was  Sturgeon,  Gordon,  Walker, 
myself,  Pratte  and  the  negro  boy  George ;  had  no  other  negro 
boy  in  my  employment ;  the  boy  George  took  care  of  the 
horses  on  the  trip  up  ;  the  boy  returned  with  me  to  Warren- 
ton,  and  when  we  reached  there,  I  sent  him  home  ahead ;  the 
boy  must  have  been  in  St.  Charles  on  the  25th  and  26th  of 
January ;  my  residence  was  on  Main  street,  in  St.  Charles  ; 
my  house  stands  on  the  north-east  corner  of  two  streets,  and 
Christian  Way's  stood  on  south-east  corner,  about  one  hun- 
dred feet  off;  Worrell,  when  I  saw  him  first  in  Dover,  had 
whiskers  from  two  to  four  days'  old ;  his  face  had  been  shaved 
entirely  clean ;  the  boy  George  was  at  home  on  the  23d  day 
of  January  ;  I  was  there  and  saw  ;  don't  know  that  he  was 
out  of  town  again  until  about  1st  February  ;  Gordon,  on  the 
trip  up,  rode  a  horse  belonging  to  J.  H.  Morgan. 

Capt.  Cozens  states :  I  reside  in  St.  Louis ;  was  captain 
of  police  for  a  good  many  years ;  saw  Worrell  first  in 
Dover,  Delaware,  in  a  tavern  ;  Mr.  Worrell  came  along  with 
mo  and  others  to  railroad  depSt,  in  Dover  ;  found  the  watch 
produced  (being  same  spoken  of  by  witnesses)  in  a  vest  pocket 
hanging  up  in  a  room  where  Worrell  was  sleeping ;  the  watch 
was  taken  out  of  pocket  by  some  gentlemen  with  me ;  we 
went  down  to  Wentze  at  hand  car,  and  I  took  the  watch 
from  the  gentleman  and  handed  it  to  Wentze,  who  was  at  the 
car  ;  we  got  on  the  car  and  went  down  about  twelve  or  more 
miles  to  a  little  town  called  Smyrna ;  went  into  the  dep8t ; 
I  asked  Wentze  what  time  it  was ;  he  handed  the  watch  to 
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me  and  said,  "  you  had  better  wind  it  up,  and  keep  my  own 
time ;"  I  asked  Mr.  Worrell  whose  watch  it  was,  and  he  said 
it  belonged  to  Mr.  Gordon ;  when  we  got  near  home,  between 
Alton  and  St.  Louis,  Wentze  asked  to  see  the  watch  again, 
and  opened  it,  and  took  out  the  paper  produced  ;  the  paper 
had  endorsed  the  names  of  William  and  Agnes  Gordon.     We 
laid  over  one  day  at  Terre-Haute  on  our  return,  being  Sun- 
day ;  the  watch  had  a  chain  which  was  hooked  into  a  button- 
hole of  the  vest  when  taken  from  Worrell ;  I  also  found  a 
pair  of  saddle-bags  and  trunk  in  Worrell's  room  which  I 
brought  along  with  me;  Mr.  Worrell  also  said  the  saddle- 
bags were  Gordon's ;  the  trunk  I  gave  up  to  Mr.  Worrell  or 
his  friends,  every  thing  which  is  not  brought ;  the  trunk  was 
not  a  very  old  trunk ;  got  to  Dover,  I  think,  Thursday  even- 
ing ;  Worrell  was  arrested  that  night,  between  twelve  and 
two  o'clock  ;  did  not  see  him  before  I  arrested  him ;  I  went 
into  his  room  with  two  others  and  took  him  out  of  bed. 
The  defendants  gave  evidence  as  follows : 
Marcus  Wright :  I  have  resided  in  St.  Louis  for  about  five 
or  six  weeks  to-day;  knew  the  prisoner  Worrell  in  Ports- 
mouth, Ohio ;  became  first  acquainted  in  the  summer  of 
1849  or  1850 ;  he  was  then  residing  there,  engaged  in  the 
employment  of  Wm.  Eldon,  a  dry  goods  merchant ;  don't 
remember  he  did  any  thing  else  in  particular ;  never  knew 
any  thing  which  would  be  considered  wrong  of  him ;  I  be- 
lieve, so  far  as  I  know,  he  was  well  liked  ;  was  a  member  of 
a  Baptist  church  at  that  place,  and  a  teacher  in  a  Sabbath 
school  of  that  church ;  knew  him  from  May  until  October  or 
November  of  that  year  ;  I  left  before  he  did  ;  never  saw  any 
thing  of  him  but  what  was  perfectly  sane ;  seemed  to  con- 
duct Sabbath  school  in  an  orderly  manner ;  never  knew  of 
his  having  convulsive  fits  while  there  ;  I  knew  he  was  sick  of 
a  fever  ;  do  not  know  the  character  of  fever  ;  saw  him  while 
sick ;  saw  nothing  but  that  at  times  he  was  fretful ;  was 
quite  intimate  with  him ;  don't  know  where  he  went  from 
that  place,  or  how  long  he  staid  there  ;  the  next  Sabbath  af- 
ter I  arrived  in  St.  Louis,  five  or  six  weeks  ago,  saw  him  in 
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the  jail ;  recognized  him ;  he  also  recognized  me  without 
my  mentioning  my  name ;  seemed  very  much  pleased ;  so 
much  that  he  called  to  his  father,  "  here  is  Mr.  Wright ;" 
knew  his  father ;  he  boarded  at  same  house  in  Portsmouth 
part  of  the  time ;  was  not  so  much  acquainted  with  his 
mother,  but  saw  her  several  times,  and  have  had  conversar 
tion  with  her.  I  went  to  see  Worrell  to  see  if  he  was  the 
same  person  I  was  acquainted  with.  The  population  of 
Portsmouth  was  at  that  time  between  three  and  four  thou- 
sand. I  think  he  was  generally  known.  [Cross-examined.] 
I  never  heard  him  spoken  of  only  as  a  fine  young  man ;  don't 
think  I  ever  saw  any  symptoms  of  insanity  about  him ;  staid 
at  the  jail  from  twenty  minutes  to  one-half  an  hour. 

James  F.  McGee :  I  reside  at  present  in  St.  Louis,  and 
since  last  September ;  before  that  time  in  Baltimore  city ; 
know  the  prisoner ;  first  saw  him  at  Vincennes  last  winter 
at  railroad  depSt ;  next  time  in  cars  ;  I  stopped  in  Vincen- 
nes from  Tuesday  until  Wednesday  evening ;  my  wife  in 
company ;  was  then  going  to  Baltimore ;  Mr.  Worrell,  un- 
derstanding I  was  going  to  Baltimore,  introduced  himself  to 
me ;  he  told  me  that  he  understood  I  was  going  to  Balti- 
more ;  he  asked  me  whether  I  was  going  by  way  of  Cincinnati 
or  by  Pittsburgh  ;  I  told  him  I  had  taken  ticket  up  by  way 
of  Crestline  and  Pittsburgh ;  he  then  said  he  had  calculated 
on  going  by  way  of  Cinciimati ;  he  asked  me  if  that  was  the 
most  direct  route ;  I  told  him  I  judged  so  from  their  selling 
through  tickets ;  he  said  if  that  was  so  he  would  alter  his 
course  and  go  with  me,  as  he  was  going  to  Baltimore ;  this 
was  in  the  depOt  office  and  during  the  time  we  were  waiting 
for  evening  train  ;  the  train  did  not  go  up  until  the  afternoon 
of  next  day ;  returned  to  the  Harrison  house  and  staid  all 
night ;  he  was  dressed  in  a  brown  cloth  cap,  a  dark  over- 
coat, and  dark  colored  pants ;  he  had  also  a  black  close  frock 
coat ;  he  had  a  vest  chain  of  a  watch  and  several  rings  on  his 
fingers ;  he  had  mustache  and  whiskers  of  the  goatee  style, 
very  long — ^unusually  long.  We  waited  at  dep6t  on  Tuesday 
evening  until  nine  or  ten  o'clock,  waiting  for  the  evening 
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train,  but  it  not  coming,  returned  to  Harrison  house  and  re- 
mained all  night.     Worrell  left  the  depSt  before  I  did  ;  did 
not  see  him  again  that  night ;  I  think  he  said  he  put  up  at 
the  American  hotel.     The  next  day  I  again  saw  him  at  depSt ; 
we  waited  there  until  the  train  came  in  from  Terre-Haute  ; 
the  cars  left  in  the  evening  for  Indianapolis  and  remained 
there  all  night ;  myself  and  wife  and  Mr.  Worrell  got  into 
the  cars  and  left  for  Indianapolis ;  Worrell  was  dressed  the 
same  as  the  day  before  ;  he  told  me  he  had  been  to  a  ball  in 
Vincennes ;  did  not  see  Worrell  at  aCny  other  place  than  at 
the  dep8t ;  while  in  Vincennes  he  brought  on  the  cars  as  bag- 
gage a  pair  of  saddle-bags,  and  placed  them  in  a  seat,  the 
same  as  usual  with  others ;  Worrell  put  up  at  the  same  house 
in  Indianapolis  that  I  did — was  a  public  house  opposite  the 
dep8t ;  we  started  the  next  morning  from  Indianapolis ;  he 
had  on  a  different  pair  of  pantaloons  this  morning — a  pair  of 
blue  military  pantaloons ;  we  next  stopped  at  Crestline,  in 
Ohio  ;  staid  all  night ;  again  we  stopped  at  same  hotel,  and 
on  next  morning  started  for  Pittsburgh,  keeping  saddle-bags 
in  cars  with  him ;  stopped  in  Pittsburgh  until  nine  or  ten 
o'clock  at  the  night  of  same  day ;  at  Pittsburgh,  on  Satur- 
day aftenioon,  I  remarked  that  as  we. would  reach  Baltimore 
by  next  stage  that  I  would  go  and  get  shaved ;  he  said  ho 
believed  he  would  do  the  same  ;  that  he  was  getting  on  into 
the  neighborhood  of  his  friends,  he  thought  it  would  make 
him  look  a  little  more  respectable ;  we  went  into  the  barber- 
shop imder  the  house  where  we  were  stopping,  and  I  got 
shaved ;  he  got  his  mustache  shaved  oflF,  leaving  his  goatee 
untouched ;  after  he  got  up  I  told  him  if  I  had  not  seen  him 
sit  down  there  I  should  not  have  recognized  him ;  the  change 
had  made  him  look  five  years  younger ;  he  then  spoke  to  one 
of  the  gentlemen  who  had  been  travelling  with  and  having 
conversation  with  myself  and  Worrell,  and  the  gentleman 
replied,  "  You  have  the  advantage  of  me,  I  don't  know  you." 
Worrell  told  him  who  he  was,  and  further  stated  that  he  had 
just  taken  off  his  mustache ;  the  man  recognized  him  then ; 
we  stopped  at  the  Monongahela  house;  when  I  told  him 
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about  changing  my  apparel,  we  both  went  to  the  store,  and  I 
purchased  two  white  shirts,  and  he  one  colored  one;  next 
morning  we  started  for  Baltimore  by  the  way  of  Harrisburgh, 
as  I  had  got  tickets  in  St.  Louis  which  took  me  by  that  route ; 
married  my  wife  in  Philadelphia ;  we  reached  Baltimore  on 
Sunday  evening ;  I  went  to  a  private  house — Mrs.  Gibson's — 
and  Worrell  went  to  a  private  boarding-house — Mrs.  Elsy's, 
on  Second  street,  where  he  told  me  he  had  formerly  boarded ; 
he  told  me  before  he  started  there  where  he  was  going,  and 
directed  the  omnibus  driver  to  let  him  out  there ;  myself  and 
wife  were  in  same  omnibus;  the  omnibus  stopped  at  the 
place,  and  he  got  out  and  requested  me  to  call  and  see  him 
that  night,  wliile  I  would  be  up  town ;  I  did  not  go  to  see 
him  until  next  morning;  met  him  on  Baltimore  street,  in 
front  of  Brook's  clothing  store  ;  was  with  him  ten  or  fifteen 
minutes  talking  with  him ;  I  introduced  Mr.  Phelps,  my  com- 
panion, to  him  by  the  name  of  Mr.  Worrell ;  we  told  him  we 
were  going  to  take  a  glass  of  ale,  and  requested  him  to  go 
with  us ;  he  declined  to  do  so ;  never  saw  him  drink  any  on 
the  whole  trip  except  a  glass  of  ale  in  Pittsburgh ;  he  then 
had  on  dark  pants  and  a  dark  coat,  and  still  wore  a  cap,  the 
same  cap  or  one  like  it ;  did  not  see  him  again  in  Baltimore  ; 
we  parted  and  requested  me  to  meet  him  at  Fountain  Lin  that 
night ;  this  hotel  is  a  public  place,  and  as  much  patronized  as 
any  in  the  city ;  the  next  place  I  saw  him  was  in  Dover  ;  Mr. 
Cozens  and  Harold,  of  Vincennes,  and  myself  went  from 
Baltimore  by  way  of  Chestertown  to  Dover  ;  he  told  me  that 
he  was  going  to  remain  in  Baltimore  a  few  days ;  that  he  had 
some  friends  he  was  going  to  visit  in  Kent  county ;  this  was 
told  while  travelling  in  cars  ;  I  arrived  in  Baltimore  on  Sun- 
day morning,  and  started  with  Cozens  and  Harold  to  Dover 
on  Friday  following ;  we  went  first  to  Philadelphia — Harold 
and  myself  and  Capt.  Mitchell,  of  Baltimore  ;  left  Cozens  at 
Philadelphia  and  went  first  to  Elkton,  thence  to  Chester- 
town,  and  returned  again  to  Elkton  ;  while  at  Philadelphia 
I  first  saw  Wentze,  and  he  accompanied  us  from  Elkton ;  it 
was  the  understanding  that  we  should  rejoin  Cozens  at  Elk- 
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ton,  and  if  not  at  Elkton  at  Wilmington  ;  we  then  all  went 
from  Elkton  to  Wilmington,  and  thence  to  Dover ;  Harold 
and  Wentze  took  a  private  conveyance  and  went  across  the 
country  to  Dover.  The  first  time  I  saw  Worrell  was  when 
he  was  in  the  custody  of  the  officers  going  down  to  the  hand 
car ;  was  not  present  at  the  arrest  of  Worrell ;  was  not  in 
house ;  I  thought  Worrell,  while  I  was  with  him,  acted  very 
strangely ;  I  thought  so  at  the  time,  and  so  expressed  myself; 
he  made  himself  generally  conspicuous  on  tlie  whole  route ; 
would  go  up  and  speak  to  any  person  ;  sit  down  by  their  side, 
hold  conversation  without  introduction ;  this  he  did  with 
gentlemen  and  ladies  both ;  had  not  at  this  time  heard  any 
thing  about  the  death  of  Gordon  ;  first  learned  at  Baltimore 
that  Worrell  was  pursued ;  don't  know  where  Worrell  went 
to  from  Baltimore  ;  I  parted  with  Worrell,  Cozens  and  others 
on  their  return  at  Wilmington — myself  returnhig  to  Balti- 
more and  they  going  to  Philadelphia ;  between  Smyrna  and 
Wilmington  I  went  into  the  car  Worrell  was  in  ;  I  told  him 
I  was  very  sorry  to  see  him  in  custody  on  the  charge  made 
against  him  ;  he  said  it  was  a  pretty  serious  charge,  but  that 
he  was  going  back  with  them  quietly  and  thought  he  could 
clear  himself  of  it ;  I  told  him  he  should  not  think  hard  of 
me  for  being  instrumental  in  his  arrest ;  that  I  thought  it  was 
my  duty  to  give  all  the  information  concerning  him  after  I 
had  heard  the  report  of  the  officers ;  he  replied,  "  no,  not  at 
all;  it  was  all  right."  Cozens  was  sitting  by  the  side  of 
Worrell  at  the  time ;  I  asked  him  to  let  me  have  some  conver- 
sation with  him,  and  he  got  up  and  gave  me  his  seat ;  Mr. 
Wentze  was  in  the  same  car,  and  I  think  Harold  also ;  Mr. 
Harold  and  myself  remained  at  Dover  the  night  of  the  arrest, 
and  next  morning  took  the  regular  train  and  overtook  them 
at  Smyrna,  and  Worrell,  Cozens  and  the  others  got  into  the 
cars  ;  saw  him*  no  more  until  I  came  to  St.  Louis  last  Sep- 
tember, the  day  before  the  September  term  of  this  court  last ; 
I  saw  him  in  the  jail  at  St.  Louis ;  did  not  see  BruflF  in  Vin- 
cennes ;  saw  him  first  in  St.  Louis,  at  the  time  spoken  of,  in 
the  jail ;  I  thought  his   appearance  and  general  conduct 
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Strange  along  tha  road — speaking  to  males  and  females,  and 
making  himself  known,  telling  where  he  was  going.  My  wife 
is  now  in  Baltimore  ;  when  Worrell  commenced  talking  with 
me  at  Smyrna,  he  first  said  it  was  a  pretty  bad  affair  ;  I  am 
now  engaged  in  Summer's  trunk  manufactory  in  St.  Louis  ; 
the  period  of  my  engagement  expires  in  the  spring. 

Otis  M.  Messick  states :  I  belong  to  the  army,  and  my  head- 
quarters is  Fort  Leavenworth ;  am  now  in  the  recruiting  ser- 
vice, and  since  25th   October  under  orders  of  Lieutenant 
Church ;  my  grade  is  that  of  corporal ;  have  been  in  the  army 
two  years  next  July ;  part  of  that  time  and  last  fall  a  year 
ago  was  out  on  the  plains  ;  last  April  was  ordered  to  Kansas 
and  during  intervening  wmter  was  at  Fort ;  have  some  slight 
acquaintance  with  Worrell ;  know  him  by  sight ;  my  company 
is  "C,"  Captain  Thomas  J.  Wood  ;  Worrell  belonged  to  "H" 
Company,  Captain  Newby  ;  the  prisoner  was  orderly  sergeant 
of  Newby's  company  ;  during  the  winter  of  1855  and  1856, 1 
think  ten  companies,  comprising  a  full  regiment,  were  there  ; 
saw  Worrell  while  on  the  plains  ;  knew  who  he  was  ;  also  at 
the  fort  after  our  return  ;  there  are  generally  two  companies 
put  in  same  building ;  Company  B  and  Company  H  occupied 
the  same  building,  but  not  same  rooms ;   Worrell,  so  far 
as  I  heard  of  him,  was  a  man  of  good  standing  and  char- 
acter, or  he  could  not  hold  the  position  he  did ;  he  deserted 
the  fort  during  the  winter  spoken  of;  became  corporal  in 
April  last ;  was  at  first  a  private ;  I  stood  sentinel  a  great 
many  times  during  the  winter  spoken  of;  at  one  time  while 
on  post,  and  had  orders  to  permit  no  one  to  pass  without  the 
countersign,  and  after  the  signal  was  given  for  lights  to  be 
blown  out  in  quarters  and  go  to  bed ;  I  had  a  loaded  cavalry 
carbine  and  a  sabre.    Worrell  came  towards  my  post ;  I  hailed 
him  by  demanding  "  who  com^s  there  ?"   he  answered,  ''  a 
*  friend  ;"  I  replied,  "  halt,  friend ;"  he  continued  to  advance 
on  me,  and. said,  "good  evening,  sentinel."     I  took  tlie  re- 
sponsibility on  myself  not  to  shoot  him,  as  I  did  not  wish  to 
do  so  ;  was  not  reported  ;  it  was  my  duty,  after  conmianding 
him  to  halt,  to  fire  on  him ;  this  was  my  orders  ;  was  not  in- 
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timate  with  him ;  knew  him  as  a  sergeant  of  a  company  in 
same  squadron  ;  don't  think  he  knew  me  by  name ;  a  lieuten- 
ant, a  sergeant  and  two  corporals,  with  the  sentinels,  make 
up  the  machinery  of  the  guard ;  the  next  morning  after  he 
had  deserted,  it  was  known  he  was  gone ;  his  hat  was  foimd 
on  the  ice,  and  it  was  suggested  by  some  that  he  was  drown- 
ed ;  don't  remember  that  I  ever  messed  with  him ;  when  I 
first  went  to  the  fort,  companies  C  and  H  were  not  full,  and 
Worrell  had  charge  of  them ;  never  saw  him  under  any  epi- 
leptic fits  ;  at  one  time  he  was  absent  three  or  four  days  from 
his  company,  but  don't  know  the  cause.  I  reached  the  fort 
in  September,  1855  ;  the  weather  was  cold  at  the  time  Wor- 
rell approached  my  post ;  snow  on  the  ground  and  the  river 
frozen ;  did  not  know  Brufil  [Cross-examined.]  When 
Worrell  first  left,  the  impression  was,  until  he  was  seen,  that 
he  was  drowned,  as  his  hat  was  found  on  the  ice  near  a  hole 
where  we  had  been  getting  water ;  it  is  very  common,  where 
a  sentinel  is  acquainted  with  another  soldier,  to  let  him  pass, 
but  I  should  not  feel  safe  to  approach  a  post  unless  I  knew 
the  sentinel,  and  that  he  was  posted  at  that  place. 

Edward  Lane  states  :  I  belong  to  the  army  of  the  United 
States ;  head-quarters  at  Port  Leavenworth ;  am  a  private, 
and  now  on  business  in  the  subsistence  department ;  joined 
the  army  twelve  months  prior  to  last  August ;  enlisted  at 
Colimibus,  Ohio ;  have  been  at  Leavenworth,  Kearney,  Jef- 
ferson Barracks  and  back  again  to  Leavenworth ;  have  been 
most  of  time  at  Leavenworth ;  belong  to  first  regiment  of 
cavalry,  composed  of  ten  companies ;  know  the  prisoner ; 
first  saw  him  at  Columbus  in  August,  1855,  one  or  two  days ; 
he  was  then  in  the  army  ;  had  just  enlisted  and  was  acting 
as  non-conmiissioned  officer ;  he  belonged  to  Company  H, 
first  cavalry,  Edw.  B.  Newby,  captain  ;  knew  him  from  that 
time  to  January,  1856,  when  he  left  Fort  Leavenworth ;  Wor- 
rell arrived  at  Fort  Leavenworth  about  the  middle  of  August, 
1855 ;  I  was  at  that  time  in  the  same  service  as  now,  acting 
as  clerk  in  the  subsistence  department ;  Worrell  bore  a  very 
good  character  in  the  army  so  far  as  I  ever  heard ;  Worrell 
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did  not  drink  enough  to  get  intoxicated ;  don't  remember 
that  he  was  quarrelsome  any  more  than  his  duty  required  him 
to  be ;  he  was  promoted  so  soon  as  he  reached  Leavenworth, 
and  his  appointment  dated  back  to  the  period  of  enlistment ; 
observed  changes  in  his  deportment  several  times ;  he  is  a 
person  very  easy  to  get  under  excitement,  and  when  excited, 
do  not  believe  could  control  hiipself ;  while  under  excitement 
he  would  talk  a  great  deal,  aild  very  loud ;  would  use  hard 
and  very  severe  language ;  and  go  to  him  afterwards  in  ten 
or  fifteen  minutes  and  he  would  be  quite  a  diflFerent  man ; 
he  had  a  way  considerably  different  from  the  general  run 
run  of  excited  men ;  his  eyes  would  roll  and  turn  round  ;  the 
reason  why  he  could  not  control  himself  is  because  I  don't 
think  any  reasonable  man  would  have  acted  in  the  way  he 
did  ;  in  my  opinion,  I  have  seen  him  perfectly  deranged  ;  this 
was  somewhere  between  the  6th  November  and  1st  December, 
1855,  as  I  went  to  bed  at  nine  o'clock  ;  soon  after  I  wont  to 
bed  two  or  three  non-commissioned  officers  came  to  me  and 
wished  me  to  get  up  ;  I  got  up  and  went  into  Worrell's  room ; 
when  I  got  into  the  room  I  saw  Worrell  lying  on  the  bed, 
three  or  four  holding  him ;  every  once  in  a  while  he  called 
for  Lieutenant  Clark,  and  wished  him  sent  for ;  he  lay  on  the 
bed,  his  eyes  rolling,  and  talked  about  a  great  many  things. 
We  sent  for  Lieutenant  Clark  and  he  came,  and  thought  it  was 
best  to  send  for  the  doctor ;  he  came  in  a  few  minutes ;  what 
was  given  to  him,  don't  know ;  remained  deranged  a  short 
time  afterwards,  how  long  I  can  not  say ;  he  was  held  be- 
cause he  was  injuring  himself,  tearing  the  hair  out  of  his 
head;  was  unnaturally  strong;  I  assisted  in  holding  him; 
did  not  know  me  at  first ;  so  soon  as  he  could  recognize  Dr. 
Kyler  he  got  better  ;  when  I  first  went  into  room,  he  did  not 
recognize  any  one ;  the  officers  who  came  for  me  to  go  into 
room  were  sergeant  Sale  and  sergeant  Short ;  the  others  I 
don't  remember;  sat  up  all  night  with  Worrell;  saw  him 
deranged  a  short  time  afterwards,  but  paying  no  particular 
attention  to  it  can  not  particularize  any  incidents ;  he  did 
no  duty  for  a  considerable  time  after  these  spells,  and  had 
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nothing  to  excite  him ;  his  health,  for  all  I  know  to  the  con- 
trary, was  good  ;  myself  and  two  or  three  soldiers  and  one  or 
.  two  citizens — the  latter  had  been  up  into  the  quarters  and 
were  coming  down  the  stairs  —  were  standing  at  the  foot 
of  the  stairs  which  led  to  the  orderly's  room  ;  a  dispute  arose 
between  the  citizens  and  soldiers,  but  no  great  noise  ;  we  had 
not  been  there  many  minutes  before  Worrell  opened  the  or- 
derly sergeant's  room  door,  with  a  revolver  in  his  hand, 
cocked  and  loaded ;  he  swore  he  would  shoot  us  ;  the  first  I 
saw  I  was  standing  on  the  stairs  ;  looked  up ;  saw  him  with 
the  revolver  pointed  down  on  us  ;  appeared  wild  and  greatly 
excited ;  we  all,  knowing  the  state  of  his  mind,  and  how  he 
would  be,  got  out  of  the  way  as  fast  as  we  could  go  ;  I  never 
saw  a  man  exhibit  excitement  in  the  same  way  in  my  life ; 
this  last  occurrence  above  detailed  was  after  the  time  I  went 
to  his  room  as  above  spoken  of;  I  don't  know  as  there  was 
any  enlargement  or  expansion  of  the  eye  at  these  times ;  I 
have  heard  him  say  that  at  times  he  did  not  know  what  he 
did ;  this  was  while  we  were  at  the  fort ;  my  memory  was 
better  at  the  time  I  gave  my  deposition  in  regard  to  what 
Worrell  told  me  at  the  fort  than  now ;  it  was  then  fresh  in 
my  memory  ;  and  after  my  deposition  was  taken,  I  thought 
it  was  all  over  and  would  not  be  again  called  on  to  give  evi- 
dence, and  paid  no  more  attention  to  it.  On  having  had  his 
deposition  read  to  him,  the  witness  further  stated  that  he  now 
recollects  that  he  observed  his  eyes,  on  the  occasions  of  his 
frenzies,  were  distended  and  large ;  have  seen  him  on  pa- 
rades, at  slight  and  trivial  circumstances,  work  himself  into 
an  ungovernable  rage ;  he  would  tell  me,  by  way  of  apology 
for  his  rough  language,  that  he  could  not  help  it ;  he  did  not 
know  what  he  did  ;  he  left  in  early  part  of  January,  1856  ; 
saw  him  first  in  this  room  last  week  ;  I  was  sent  down  to  be 
a  witness  for  the  State  by  order  of  Gen.  P.  P.  Smith,  com- 
mander of  western  division ;  Worrell  knew  me  when  he  saw 
me  ;  appeared  rather  pleased  to  see  me.  [Cross-examined.] 
Stated  further  that  he  first  knew  Worrell  in  August,  1855 ; 
am  not  a  particular  friend  of  Worrell ;  was  intimate  with 
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liiin,  and  was  not  unfriendly  ;  he  drank  liquor  some  three  or 
four  days  before  the  occurrence  at  orderly's  room ;  he  kept 
liquor  in  his  room ;  generally  Scheidam  schnapps ;  and  once 
saw  whisky ;  have  drank  with  him ;  he  may  have  drank  and  I 
know  nothing  about  it ;  if  he  had  had  other  liquor  in  his  room 
I  think  I  would  have  seen  it ;  I  was  often  in  his  room  ;  did 
some  writing  there ;  his  trunk  wjeis  open  ;  there  was  a  desk 
in  the  room,  and  more  than  one  trunk ;  never  had  any  busi- 
ness to  examine  his  trunk,  except  that  I  have  gone  to  his 
trunk  and  taken  things  out  of  it  and  put  other  things  into  it, 
but  not  often  ;  could  not  say  how  often  ;  can't  swear  that  he 
had  not  any  other  liquor  in  his  room,  but  did  not  see  it ;  he 
deserted  in  the  parly  part  of  January,  1856  ;  the  occurrence 
at  foot  of  stairs  of  orderly  room  was  between  the  time  of  our 
returning  from  the  plains  in  early  part  of  November  or  De- 
cember ;  Lieutenant  Clark  is  now  living,  keeping  hotel  in 
Leavenworth  city,  and  is  not  now  in  the  army  ;  don't  remem- 
ber all  the  persons  who  were  in  Worrell's  room  at  the  time 
I  went  into  it ;  don't  believe  it  was  Sunday,  but  would  not 
swear  positively ;  when  I  mentioned  the  names  of  Sale  and 
other  non-commissioned  oflScers,  I  alluded  to  and  intended  to 
be  understood  as  saying  that  they  were  in  Worrell's  room  ; 
don't  pretend  to  say  what  produced  the  condition  I  found 
Worrell  in ;  don't  swear  any  thing  about  it ;  at  the  time  spo- 
ken of  at  the  foot  of  the  stairs,  I  did  not  tliink  it  very  safe  to 
remain,  as  he  was  a  very  resolute  man  ;  I  thought  he  might 
shoot ;  I  don't  say  that  he  was  deranged  on  parade,  but  his 
conduct  was  diflFerent  from  other  orderlies.  The  question 
being  asked  you  by  C.  Taylor,  Richards  and  Morgan,  "  if  you 
ever  knew  Worrell's  being  crazy,"  to  which  you  replied,  "  I 
did  only  on  one  occasion ;"  the  witness  now  stated  that  he 
said  so  in  his  reply,  that  he  saw  him  crazy  on  one  occasion  ; 
I  did  not  wish  to  state  publicly  in  that  room  all  that  I  knew ; 
I  stated  to  Taylor  that  at  the  time  it  took  five  or  six  men  to 
hold  him;  Taylor  may  have  asked  me  further  whether  it 
might  not  have  been  in  liquor ;  I  was  paying  no  attention  to 
it ;  I  might  have  said,  I  do  not  know ;  I  did  not  think  my 


Digitized  by 


Google 


MARCH  TERM,  1857.  237 

State  Y.  Worrell. 

words  were  going  to  be  brought  in  court ;  Worrell  took  oflf 
with  him  a  heavy  made  bay  horse,  with  at  least  one  brand, 
and  there  may  have  been  as  many  as  three  ;  the  letter  was 
H ;  it  was  Worrell's  duty  as  sergeant  to  detail  a  man  to 
assist  in  the  stable  where  these  horses  were  kept ;  he  detailed, 
on  the  morning  before  he  left,  the  man  who  rode  the  horse 
Worrell  left  with  ;  Worrell  left  in  the  evening  after  this  man 
went  to  the  stable.  The  man  that  first  was  detailed  for  the 
stable  and  during  the  day  was  changed  to  the  kitchen,  and 
the  man  in  the  kitchen  sent  to  the  stable ;  it  was  the  special 
duty  of  Worrell  to  perform  this  duty ;  the  commissioned  offi- 
cers had  only  a  supervisory  power.  A  letter  of  Dr.  Worrell, 
the  father  of  the  prisoner,  was  produced,  and  witness  stated 
he  received  a  letter  from  Dr.  Worrell,  the  same,  I  believe,  as 
the  one  produced,  dated  18th  June,  1856 ;  Worrell  held  posi- 
tion as  orderly  sergeant  in  his  company — the  most  important 
non-commissioned  officer  of  company  is  clerk  to  keep  the 
accounts  of  the  company ;  was  acting  in  that  capacity  at  the 
time  of  leaving,  and  fulfilled  its  duties  except  at  the  time  he 
was  sick ;  was  with  Worrell  on  the  plains,  but  not  much  to 
do  with  him.  [Cross-examination  resumed.]  I  never  saw 
Worrell  the  worse  for  liquor  but  once,  and  never  that  he 
could  not  do  his  duty ;  and  at  the  time  spoken  of  he  in 
evening  called  tlie  roll  of  company  and  was  not  observed 
by  his  commanding  officer;  the  brand  "H"  was  put  on 
the  horse  to  distinguish  the  company  he  belonged  to ;  it  was 
put  on  his  hoof ;  if  there  was  on  the  shoulder  a  brand,  it 
was  "H,  U  S;"  some  of  the  horses  may  not  have  been 
branded ;  the  brands  on  shoulders  were  generally  two  and 
a  quarter  inches  long ;  on  the  fore  part  of  shoulder ;  the 
saddle  would  not  cover  it ;  I  was  not  requested  to  stay  in 
room  where  the  questions  were  asked  me  by  Taylor ;  I  went 
in  of  my  own  accord  ;  this  conversation  was  held  with  Taylor 
until  after  I  and  the  others  were  sworn  and  charged  by  the 
court  not  to  be  in  the  court-room  during  examination  of  witr- 
nesses ;  I  told  them  I  would  tell  the  truth  as  far  as  I  knew  it, 
when  I  came  to  testify ;  Cavendish  was  clerk  of  Worrell!s 
16 — ^VOL.  XXV. 
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company  (H)  ;  H.  Clark  was  the  lieutenant  of  .company  J,  I 
believe. 

Dr.  Edward  H.  Worrell  states :  He  is  a  teacher,  and,  in 
connection  with  his  wife,  conducted  a  female  academy,  and 
more  recently  a  male  academy  ;  have  been  a  physician,  and 
am  the  father  of  prisoner ;  have  observed  considerable  depar- 
ture from  a  sound  judgment  in  early  life  in  my  son  to  an 
extent  as  to  excite  apprehensions  for  the  consequence ;  my 
wife  and  myself  have  frequently  talked  about  it ;  he  has  been 
subject  to  deliria  during  his  whole  life  ;  this  is  not  insanity, 
but  near  of  kin  to  it.  In  1854,  near  Baltimore,  my  son  was 
with  me  and  my  wife  visiting  a  friend — ^in  the  evening  we 
were  called  to  tea — ^in  the  sununer ;  Edward  had  been  to  the 
city,  and  just  about  that  time  arrived  ;  complained  of  being 
weary  and  tired;  he  decHned  to  take  tea, -and  sit  down  to 
refresh  himself;  after  a  while  one  of  his  aimts  went  out  to 

him  and  came  running  back  with  great and  stated  to 

his  mother  that  Edward  was  standing  by  a  tree  beating  his 
head  against  it,  and  using  such  actions  as  indicated  that  he 
was  crazy ;  myself  and  wife,  with  others,  went  out  and  we 
found  him  raving  and  tearing  in  convulsions  ;  we  took  hold 
of  him,  Mr.  Rose,  a  strong  man,  and  myself  with  others ;  it 
took  us  all  to  hold  him  ;  Rose  thought  he  was  trying  to  get  a 
knife  and  was  apprehensive ;  saw  him  making  indications  of 
getting  his  knife,  but  nobody  knew  for  what ;  he  had  a  wild 
stare  and  seemed  like  a  wild  man ;  after  a  while  and  after  a 
considerable  struggle  we  succeeded  in  getting  him  down  ;  the 
paroxysm  was  still  on  him ;  throwing  his  limbs  about  him 
violently,  muttering  to  himself,  but  don't  now  remember 
what ;  it  may  have  been  muttering  noise.  We  watched  him 
all  night,  but  he  was  not  violent  all  night;  we  kept  him 
down,  and  after  a  while  he  fell  asleep  as  if  exhausted — in  a 
kind  of  stupor ;  a  strong  impression  was  made  in  the  family 
in  consequence ;  he  had  been  to  town  that  day  as  usual  when 
he  wished ;  was  temperate ;  there  was  nothing  like  rum  about 
him ;  did  not  suspect  him  of  any  thing  of  the  kind  ;  had  no 
appearance  of  having  drank  any  thing.  He  had  not  been  with 
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US  all  the  time,  as  we  had  sent  him  to  a  Quaker's  school, 
kept  by  a  man  who  we  thought  would  calm  him  down  from 
that  excitability  he  had  exhibited  before.  At  Cumberland,' 
Md.,  while  I  was  living  there,  he  started  with  only  one  or 
two  dollars  to  go  to  California;  he  got  to  Pittsburgh  and 
wrote  me  he  had  got  out  of  money ;  I  sent  him  means  and 
he  came  back ;  afterwards  he  went  to  Portsmouth ;  on  one 
evening  at  Portsmouth  he  ,was  brought  to  my  boarding- 
house  in  a  state  very  similar  to  what  it  had  been  at  Balti- 
more; his  fellow  clerk  was  one  of  the  men  who  brought 
him  to  my  room,  and  he  told  me  that  Edward  had  taken  a  fit 
in  the  counting-house ;  Watson,  the  fellow  clerk,  seemed 
much  scared ;  the  only  diflFerence  was  he  was  more  quiet  than 
formerly  ;  his  mind  quieted  down,  and  seemed  wandering.  I 
then  moved  in  1851  to  Kentucky ;  saw  another  spell  at  Har- 
rison county,  Ky. — the  same  as  spoken  of  by  Dr.  Curran — ^in 
1851 ;  Dr.  Curran  and  myself  consulted  on  the  subject,  and 
were  surprised ;  we  talked  at  first  as  if  he  must  have  been 
a  maniac,  but  at  last  concluded  it  was  epilepsy ;  the  weather 
was  of  about  medium  temperature  ;  the  doctor  was  at  a  loss 
to  account  for  the  attack,  and  asked  me  about  it ;  finally  con- 
cluded it  was  epilepsy,  with  more  violent  symptoms.  In  July 
we  left  Claysville  and  went  to  Winchester,  Ky. ;  in  August, 
1852, 1  left  for  Dover ;  in  the  winter  of  1861  and  1852,  he 
left  us  at  Winchester;  while  at  Winchester  we  boarded  at 
Lyle's  tavern,  and  Edward  stept  out  with  other  young  men ; 
some  young  men  came  to  me  and  told  me  he  was  in  a  very 
bad  way ;  he  had  one  of  those  spasms,  which  was  not  over 
when  I  got  there,  but  was  going  ofi*;  complained  of  violent 
head-ache,  which  was  the  usual  effect  of  these  spasms ;  while 
going  from  Kentucky  to  Dover,  Delaware,  we  passed  through 
Baltimore ;  while  there,  my  son  stepped  up  and  tapped  me 
on  the  shoulder ;  he  had  been  absent  about  a  month ;  I  did 
not  at  first  recognize  him,  not  expecting  to  see  him  there ; 
that  night  Twas  sent  to  see  my  son  at  Mrs.  Elsy's,  where  he 
was  boarding ;  went  and  called  on  Dr.  Dunbar  to  go  with  me ; 
he  went ;  tliey  said  he  had  had  a  fit,  but  then  he  was  more 
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composed,  lying  on  the  bed,  disposed  to  sleep  ;  he  prescribed 
for  him  valerian  and  columba  and  spirits  of  lavender,  per- 
haps something  else ;  these  are  usually  given  in  epileptic 
fits ;  he  joined  the  army  in  the  fall  of  1852,  to  my  great  an- 
noyance ;  did  not  see  him  again  until  1855,  at  Wilkesbarre, 
Pennsylvania,  the  first  part  of  that  year ;  I  had  in  the  mean 
tiiAC  procured  Secretary  Davis  to  release  him,  and  he  return- 
ed home ;  he  practiced  dentistry  in  ofiice  of  Dr.  Urkart ;  we 
(my  son  and  myself)  left  that  place  and  reached  Chicago 
July  19th  ;  we  staid  there  one  night ;  during  that  he  had  no 
full  development  of  epileptic  fits,  but  was  very  excitable  and 
fretful — some  of  the  accessaries ;  there  was  no  cause  which  I 
observed  to  produce  it ;  we  came  to  St.  Louis  and  stopped  at 
Mrs.  Smith's — ^Townsley  house  ;  I  went  to  see  Mr.  Hopkins, 
the  minister  ;  we  staid  two  or  three  days ;  my  son  frequently 
went  out.;  we  left  it  and  went  to  Louisvilfe ;  we  parted  at 
Louisville ;  Edward  went  to  Cincinnati,  and,  not  getting  into 
business,  again  joined  the  army ;  never  saw  him  until  he 
came  to  Dover  about  a  week  before  his  arrest ;  myself  and 
wife  then  lived  at  Dover ;  he  put  up  at  a  public  house  in 
Dover ;  he  frequently  came  and  took  tea  or  dinner  with  us  at 
my  boarding-house  ;  my  boarding-house  is  in  view  of  the  one 
he  lived  in ;  we  had  no  suspicion  of  any  thing ;  saw  nothing 
unusual ;  went  about  to  and  fro  in  the  street ;  recollects  of 
his  having  on  during  the  time  pataloons  of  blue  color ;  Sam- 
uel Ringold  lived  in  Baltimore ;  knew  Blocker  in  Cumber- 
land, where  he  was  considered  a  very  smart  man ;  Samuel 
Ringold  once  lived  in  Palmyra,  Mo. ;  after  the  arrest  of  my 
son,  in  a  few  days  we  followed  him  to  St.  Louis ;  have  seen 
him  constantly  in  jail  since  that ;  never  discovered  any  thing 
more  than  fretfulness  and  excitability  in  him,  until  after  Sep- 
tember term  last ;  prior  to  that  time  he  had  had  chills,  and 
Dr.  Bassett,  the  jail  physician,  gave  him  blue  mass,  but  did 
not  salivate  him ;  got  weak  and  wanted  fresh  air,  and  Dr. 
Bassett,  thinking  slightly  of  his  condition,  would  not  give  a 
certificate  to  jailor  for  fresh  air  ;  don't  remember  of  any  un- 
usual or  unnatural  appearances  ;  he  had  recovered  from  the 
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chills  before  he  had  fits  after  September  court ;  the  fits  be- 
came very  bad  and  alarming ;  I  called  for  Dr.  Davis ;  he 
would  begin  before  the  fits  with  restlessness  and  drowsiness 
and  irritability — ^nothing"  going  right  with  him — a  very  pecu- 
liar look  in  the  eye^ — ^would  lose  his  powers  and  faint  away — 
his  pulse  remitting,  and  some  thought  was  going  to  die ;  all 
of  a  sudden  he  Would  have  a  most  violent  spasm ;  after  strug- 
gling, would  become  insensible,  his  eyes  fixed  and  glazed ; 
would  gradually  revive — stare  wildly — froth  in  mouth — sup- 
pressed respiration ;  after  a  while  would  know  those  about 
him ;  he  generally  lay  down  when  feeling  the  attack  coming 
on  him ;  when  he  would  be  recovering  would  fancy  things 
about  him  which  were  not  in  reality ;  these  paroxysms  con- 
tinued up  to  the  time  of  his  leaving  for  this  trial ;  I  prepared 
myself  to  render  him  assistance  on  the  road,  if  there  should 
be  a  recurrence  of  them ;  but  the  fresh  air  revived  him ; 
he  would  have  two  or  three  every  day,  or  most  every  day  ; 
from  the  first  attack  until  we  left  for  Union,  Dr.  Davis  ap- 
peared as  his  physician ;  during  this  time  I  talked  to  him, 
but  he  did  not  want  to  come,  but  afterwards  got  sick ;  he  was 
subpoenaed  and  attached  in  this  cause,  but  could  not  attend 
in  consequence  of  sickness ;  Dr.  Davis  had  no  doubt  of  his 
having  epilepsy ;  my  son  occupied  a  cell  in  the  upper  story  ; 
myself  or  wife  have  been  with  him  every  day  since  he  was 
first  taken ;  she  staid  with  him  in  forenoon  and  I  in  the  af- 
ternoon ;  he  was  fed  part  of  the  time  by  the  jailor,  and  part 
by  me  and  my  wife ;  I  was  not  there  generally  at  tlie  ordi- 
nary dinner  hour.  [Cross-examined.]  Stated  that  Robert 
Raisin  married  a  cousin  of  my  wife.  Mrs.  Worrell's  maiden 
name  was  Ringold ;  Samuel  Ringold  is  a  brother  to  my  wife, 
aged  about  fifty-six ;  James  Duni>  I  don't  know ;  Blocher  is 
not  related  ;  neither  Urghart,  Curran ;  got  letters  from  my 
son  fi'om  Leavenworth,  but  not  so  often  as  we  thought  he 
ought  to  have  written  ;  he  stated  at  Dover  that  he  deserted 
the  army ;  I  had  heard  he  was  dead ;  Lieutenant  Clark  wrote 
to  me  at  about  that  time  that  he  was  dead  ;  he  was  at  home 
a  week  or  ten  days  before  he  was  arrested ;  Dr.  Bates  told  me 
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after  the  arrest  that  he  knew  of  my  son's  being  charged  with 
the  murder  of  Gordon  by  publication  in  papers,  but  conclu- 
ded it  was  a  mistake.  I  am  now  astonished  that  he  should 
have  been  able  to  preserve  his  equanimity,  if  guilty ;  saw 
nothing. 

Elizabeth  Worrell  states :  Her  son  is  twenty-eight  years 
old ;  was  born  in  Wilmington,  Delaware ;  he  first  showed 
early,  when  four  or  five  years  old,  irritability  and  want  of 
self-control — ^less  than  in  children  of  that  age ;  was  not  in- 
jured in  any  way  in  head  by  external  violence ;  this  irritabi- 
lity and  lack  of  self-control  continued  to  grow  with  age.  In 
July,  1845,  during  the  day  he  had  the  fit,  he  complained  of 
drowsiness  and  excitability ;  after  dinner  his  imcle  Robert 
Tosc  asked  him  to  walk  in  city  ;  I  persuaded  him  to  do  so, 
that  it  might  make  him  feel  better ;  he  went  and  staid  till  late 
in  afternoon ;  I  was  sitting  in  porch  when  he  returned ;  I  asked 
him  how  he  felt ;  he  said  he  felt  very  bad  ;  he  sat  there  some 
time  ;  did  not  seem  disposed  to  talk,  but  sleepy ;  he  was  in- 
vited to  tea,  which  he  declined ;  we  left  him  lying  on  the  • 
porch  ;  we  remained  at  tea  table  some  time,  and  his  aunt  got 
up  and  said  she  would  see  if  he  would  not  take  a  cup  of  tea ; 
she  returned  in  a  few  moments  frightened,  and  said  he  was 
beating  his  head  against  a  tree ;  we  ran  out ;  saw  him  rub- 
bing his  head  against  the  tree,  foaming  at  the  mouth  and 
tearing  his  hair ;  I  asked  him  what  was  the  matter ;  he  made 
no  answer,  but  stared  at  me  as  though  he  did  not  know  me ; 
the  gentlemen — Mr.  Rose,  Waterman  and  Mr.  Worrell — took 
hold  of  him ;  I  tried  to  pacify  him  ;  by  the  time  they  got  him 
into  the  house,  my  sister  had  a  bed  put  down  on  parlor  floor ; 
I  saw  him  put  his  hands  into  his  pocket,  where  he  had  a  large 
knife ;  I  begged  Mr.  Rose  to  get  it  from  him,  as  he  might  in- 
jure himself;  they  finally  got  him  on  the  bed  ;  he  struggled 
and  tried  to  get  up ;  did  get  up  and  got  to  the  window  and 
tried  to  get  out ;  we  got  him  back  to  bed ;  his  eyes  stared 
wildly  about,  gritting  his  teeth,  and  muttering  ;  after  a  little 
while  he  seemed  more  composed,  and  I  asked  him  if  he  knew 
me  ;  he  made  no  answer,  and  did  not  seem  to  recognize  me ; 
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got  some  sleep  before  he  recognized  any  one  ;  he  fell  asleep 
finally  late  in  night,  and  we  left  him  with  his  uncle,  Mr. 
Rose  ;  next  morning,  about  eleven  o'clock,  got  up  and  walked 
about  as  usual ;  seemed  weak ;  after  this  he  would  some- 
times seem  in  very  good  spirits,  and  at  others  very  much  de- 
pressed, without  any  cause  observable.  The  year  we  were  in 
Ohio,  in  1850,  one  evening  he  was  brought  home  by  Watson 
and  others ;  he  seemed  to  be  affected  as  he  had  been  pre- 
viously in  Baltimore ;  we  got  him  to  bed  ;  he  slept  and  was 
talking  wildly  in  his  sleep ;  he  got  up  early  in  the  morning 
and  insisted  upon  going  to  the  store ;  in  an  hour  or  two  af- 
terwards, went  to  the  store  in  which  he  was  doing  business  as 
clerk ;  there  was  no  difference  between  the  attack  in  Balti- 
more and  Portsmouth,  as  far  as  I  saw.  At  Claysville,  Ken- 
tucky, on  the  day  in  which  he  had  a  fit,  which  was  at  night, 
he  was  more  excited  than  I  had  ever  seen  him,  without  any 
observable  cause  ;  when  he  was  excited  before,  I  had  but  to 
speak  to  him  and  lay  my  hand  on  his  shoulder  to  quiet  him ; 
but  when  I  went  to  him  during  this  day  several  times  and 
asked  him  what  was  the  matter,  his  eyes  looked  wild ;  was 
excited,  and  walked  quick;  he  replied,  "I  don't  know, 
mother,  but  I  feel  very  bad ;"  he  seemed  to  get  more  restless 
towards  night,  and,  earlier  than  usual,  he  said  he  would  go 
to  bed  ;  went  across  the  street  to  Dr.  Ourran's  room,  where 
he  slept ;  heard  nothing  until  eight  or  nine  o'clock  at  night ; 
he  sent  over  for  his  father,  saying  he  was  very  sick ;  his 
father  went  inmiediately ;  in  a  few  minutes  they  ran  over  to 
tell  me  he  was  dying ;  I  went  over  and  found  him  in  a  vio- 
lent fit — several  trying  to  hold  him ;  the  fit  was  more  violent 
than  the  first  at  B.  and  longer ;  foaming  very  much  at  the 
mouth ;  it  passed  off  as  the  previous  ones  had  done,  only  he 
did  not  recover  quite  as  soon  as  the  others ;  he  was  in  bed 
all  next  day ;  seemed  despanding  and  shed  tears  at  times  for 
several  weeks  afterwards  ;  often  said  he  wished  he  could  die ; 
that  he  felt  so  wretched  he  did  not  wish  to  live  ;  he  was  tired 
of  life.  At  Winchester,  Kentucky,  did  not  see  the  fit  he  had 
there ;  I  was  aware  of  it  when  it  occurred,  but  my  son  being 
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in  a  different  part  of  town,  and  with  other  young  men,  I  wait- 
ed until  my  husband  returned  before  I  would  determine 
whether  I  would  go  ;  saw  him  next  morning,  but  was  more 
himself  than  at  Claysville,  and  recovered  sooner.  The  next 
was  in  Baltimore ;  I  was  not  there  at  the  time  and  did  not 
see ;  in  about  a  week  afterwards  saw  him  ;  he  came  to  where 
I  was  near  Chestertown,  on  eastern  shore,  at  Wm.  Worrell's, 
his  uncle;  he  was  more  depressed  than  I  ever  saw,  even 
more  than  at  Claysville ;  he  would  sit  without  any  expression 
of  the  eye,  say  nothing,  and  notice  nothing  around  him,  and 
sometimes  ramble  oflF;  he  left  me  soon  afterwards — several 
weeks — and  went  to  Baltimore ;  he  did  not  tell  me  when  he 
left  that  he  was  going  to  enlist  in  the  army ;  did  not  see  him 
again  until  he  left  the  army  and  returned  to  Wilkesbarre, 
where  I  was,  in  1855 ;  he  seemed  to  be  not  so  irritable  at 
first,  but  towards  the  last  grew  more  so ;  he  remained  with 
us  from  January,  1855,  to  July,  1855,'  early  part  of  the 
month ;  I  noticed  two  or  three  weeks  before  he  left  that  it 
was  with  diflSculty  he  could  control  himself.  On  one  occa- 
sion  I  was  talking  with  him  on  some  subject  and  he  became 
excited,  and  remarked  he  would  not  be  controlled  by  any 
one,  being  such  language  as  he  never  ueed  towards  me  be- 
fore ;  his  eyes  looked  wild ;  talked  loud  and  seemed  nervous ; 
that  he  could  not  hold  himself  still ;  this  was  a  week  or  two 
before  he  left ;  don't  recollect  the  precise  time ;  he  left  with 
his  father  coming  west ;  saw  him  no  more  until  he  returned 
to  Dover ;  he  seemed  to  try  to  control  himself,  and  would  fall 
on  his  knees  and  pray  the  Lord  to  help  him  to  control  him- 
self; this  was  at  Wilkesbarre ;  I  saw  it  also  in  St.  Louis  a 
great  many  times ;  he  would  often  throw  his  arms  around 
my  neck  and  ask  me  to  forgive  him,  that  he  could  not  con- 
trol himself;  that  he  would  rather  die  than  give  me  so  much 
trouble.  Edward  arrived  in  St.  Louis  on  Monday  and  I  got 
there  on  next  Sunday,  leaving  Dover  exactly  one  week  from 
the  time  he  left;  I  visited  him  every  morning  after  nine 
o'clock,  and  left  at  12,  11 J  and  some  times  one  o'clock  ;  his 
father  was  with  him  in  evening ;  his  paroxysms  returned  on 
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him  in  September,  after  the  last  court ;  he  had  a  great  many 
paroxysms  while  his  father  was  absent ;  he  was  absent  four 
weeks  ;  they  wduld  come  on,  preceded  with  great  irritability, 
but  the  symptoms  were  not  always  the  same,  as  I  could 
perceive ;  I  have  seen  him  have  a  great  many  paroxysms ;  he 
would  faU  into  insensibility  and  violent  convulsions  ;  throw 
his  hands  against  the  wall ;  look  at  the  wall  as  if  he  saw 
something  on  it,  and  strike  at  it ;  tear  his  hair  and  grit  his 
teeth,  and  frequently  would  not  become  calm  until  I  would 
give  him  the  medicine  prescribed  by  Dr.  Davis,  which  I  could 
not  do  until  I  could  get  his  teeth  i  it  was  an  anodyne ;  some- 
times he  would  lay  as  if  he  could  not  close  his  eyes,  but  com- 
posed ;  at  other  times,  would  seem  to  be  stupid  ;  and  when  I 
did  not  administer  the  anodyne,  which  I  sometimes  omitted, 
he  would  talk — call  over  the  roll  of  soldiers— call  a  Lieuten- 
ant Clark,  and  ask  if  his  horse  was  ready  for  him  to  go  to 
Leavenworth  city.  On  one  occasion,  quite  early  in  the  morn 
ing,  he  was  standing  with  his  back  to  the  door  fanning  the 
bed  with  a  fan  ;  he  was  not  so  well  on  evening  before,  and 
this  morning  I  went  rather  earlier  ;  he  said  nothing  until  I 
put  my  arm  around  him  and  asked  him,  "  son,  what  is  the 
matter  ?"  he  replied,  "  hush,  mother,  father  is  asleep  on  the 
bed  ;"  I  tried  to  compose  him  and  try  to  get  him  to  sit  down ; 
he  did  not  appear  to  have  been  in  bed  that  night  from  tlie 
appearance  of  the  cell ;  he  always  made  his  own  coflFee,  and  I 
found  he  had  put  on  his  teakettle,  but  had  not  lighted  the 
lamp  used  to  heat  the  water  ;  some  of  his  friends  came  to  see 
him  that  morning,  but  he  did  not  recognize  them ;  did  not 
come  to  himself  until  the  middle  of  the  day  ;  staid  all  day 
with  him ;  I  left  him  much  better ;  at  dinner  time  I  was 
making  a  cup  of  coffee  for  him  with  my  back  to  him ;  heard 
him  light  a  match ;  I  turned  round  and  saw  him  put  his  fin- 
ger on  the  burning  match  imtil  several  blisters  were  burned 
on  him ;  showed  no  sensibility  to  the  pain  ;  this  was  while  his 
father  was  absent  from  the  city,  east.  I  asked  Mr.  Music  to 
go  up  and  see  him  before  closing  the  jail ;  Music  is  the  turn- 
key ;  and  went  for  Dr.  Davis  to  go  and  see  him  ;  before  this 
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Dr.  Davis  had  been  called  in  as  physician ;  on  this  occasion 
he  had  no  violent  convulsions — at  least  none  after  I  got 
there — ^no  frothing  of  the  mouth — ^no  clenching  his  teeth  or 
taaring  his  hair ;  gave  him  nothing  that  day,  as  the  symp- 
toms seemed  to  be  diflFerent ;  I  was  afraid,  without  consult- 
ing the  doctor ;  during  the  period  of  having  theserfts  he  has 
moments  of  cheerfulness  and  depression,  without  any  cause 
apparent  to  account  for  the  change  ;  the  changes  were  gen- 
erally sudden.  I  saw  I  think  the  day  before  yesterday  that 
he  was  going  to  have  a  fit ;  he  spoke  to  me,  and  when  I  did 
not  answer  him  inmiediatejy,  he  became  very  much  excited ; 
he  spoke  excited  up  in  this  room  to  me  ;  there  was  no  parox- 
ysm for  a  whole  week  before  he  left  St.  Louis  to  come  up  to 
this  court ;  he  has  had  no  paroxysm  even  until  now  ;  I  know 
I  must  have  witnessed  one  himdred  of  these  fits  in  St.  Louis 
jail — not  all  violent — some  very  slight.  Dr.  Davis  was  at  jail 
twice  after  my  husband  left  for  the  east,  and  during  his  ab- 
sence we  generally  let  him  know  of  any  change  of  symp- 
toms ;  Dr.  Davis  had  prescribed  for  him  before  this,  and  was  to 
be  advised  of  any  change  of  symptoms ;  that  he  could  not  get 
in  readily,  and  has  much  office  practice.  On  one  occasion  his 
paroxysms  were  so  violent  that  I  had  to  get  the  under  turn- 
key to  assist  me  in  holding  him ;  his  name  was  Mike  some- 
thing ;  never  called  in  any  one  to  see  these  convulsive  fits ; 
but  others  have  seen — the  Rev.  Mr.  Loup  for  one ;  never 
called  up  the  jailor — Music — at  any  time.  My  son  came  last 
to  Dover  in  January,  1856,  on  Wednesday  night,  and  left  the 
Thursday  morning  week ;  saw  him  every  day  in  Dover — 
sometimes  at  our  seminary,  and  sometimes  at  our  boarding- 
house  ;  oftener  at  my  boarding-house  ;  he  boarded  at  Steam- 
boat hotel,  kept  by  Mr.  Mullen  ;  he  was  at  a  musical  soiree 
while  he  was  in  Dover  ;  had  .none  of  these  fits  just  spoken  of 
while  there ;  showed  no  depression  until  the  night  before  he 
learned  he  was  to  be  arrested ;  sat  down  and  held  his  head 
down  and  not  disposed  to  talk ;  he  came  to  bid  us  good  night 
as  usual;  did  not  before  this  exhibit  any  anxiety,  restless- 
ness or  disquietude  ;  bid  us  good  night ;  I  think  it  must  have 
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been  eleven  o'clock  at  night ;  he  had  been  out  visiting  and 
staid  rather  longer  ;  he  was  acquainted  with  some  of  the  law- 
yers of  that  place ;  don't  know  that  he  had  seen  any  of  them 
that  evening ;  it  was  a  very  short  distance  between  our  board- 
mg-houses ;  he  never  was  there  before  ;  he  knew  all  the  gen- 
tlemen at  house  where  he  boarded ;  there  was  a  good  many 
there  ;  he  has  an  uncle  living  near  Chestertown ;  also  Raisin, 
a  cozen  of  mine,  and  Samuel  Ringold,  an  uncle,  in  Balti- 
more ;  generally  wore  the  coat  he  has  on  now ;  he  also  had  a 
pair  of  military  pants  ;  a  pair  of  blue  color,  and  another  of 
plaid  color.  [Cross-examined.]  Dr.  Davis  visited  Edward 
not  more  than  six  times ;  other  ladies  saw  him ;  two  ladies 
saw  him  very  often  and  in  these  fits ;  I  would  rather  not 
mention  their  names,  as  it  would  be  disagreeable  to  them ;  at 
the  time  I  speak  of  his  fanning  the  bed,  his  state  of  insensi- 
bility was  longer ;  he  had  no  symptoms  of  fits  or  convulsions 
before  his  return  from  last  court ;  when  he  was  young  and 
showed  irritability  I  would  punish  him,  and  at  times  this 
would  seem  to  increase  his  irritability  and  enrage  him  more, 
and  my  friends  would  say  I  was  too  strict;  I  would  then 
relax  the  discipline ;  he  would  always  think  his  friends  did 
not  like  him,  when  they  would  exhibit  the  greatest  fondness 
for  him ;  he  had  many  friends  amongst  his  playmates  ;  the 
officer  in  charge  of  him  day  before  yesterday,  when  he  ex- 
hibited irritability,  I  do  not  remember;  he  may  not  have 
heard  what  was  said. 

Dr.  W.  W.  Bassett,  called  by  the  State,  states:  I  am  a 
practioner  of  medicine ;  resided  for  last  two  years  in  St. 
Louis,  and  before  that  in  Manchester,  St.  Louis  county,  for 
fourteen  years  ;  have  practiced  twenty-one  years ;  have  done 
all  the  county  practice  for  two  years  since  last  October 
until  about  two  months  ago ;  after  that  time  only  in  part ; 
it  is  my  duty  to  attend  the  sick  in  jail  when  informed  of 
a  case ;  the  county  and  state  are  responsible  for  my  fees, 
and  collected  precisely  as  other  costs ;  I  have  attended 
Worrell  and  given  him  prescriptions ;  some  five  or  six 
months  since,  more  or  less,  I  think  before  the  Warren 
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Circuit  Court,  when  he  was  indicted,  he  appeared  to  be 
laboring  under  a  masked  form  of  intermittent  fever ;  com- 
plaining of  a  severe  head-ache  and  some  fever ;  saw  nothing 
like  derangement  of  the  mind  ;  noticed  no  symptoms  of  in- 
sanity; I  asked  him  about  his  feelings;  he  answered  me 
readily,  promptly  and  satisfactorily,  as  much  so  as  usual  with 
patients  ;  I  was  attending  him  more  or  less  for  two  or  per- 
haps three  weeks  ;  I  mean  by  a  masked  form  of  intermittent 
fever,  where  the  fever  came  on  periodically  and  without  a 
chill ;  he  said  his  head  was  aching  very  much  ;  this  form  of 
intermittent  fever  is  as  common  as  the  chills  and  fever  ;  the 
fever  did  not  rise  ordinarily  to  a  great  height ;  his  father  was 
with  him  generally ;  either  Mr.  Phelps,  the  jailor,  or  his  father 
got  me  to  go  and  see  him  ;  I  gave  him  a  combination  of  sul- 
phuric ether  and  perhaps  chloroform,  bathing  the  head ;  I 
was  not  told  by  any  of  his  having  had  epileptic  fits  before  that ; 
I  had  nothing  to  suppose  there  was  irritation  in  the  brain 
from  any  other  cause  than  ordinary  chills  and  fever  ;  in  nine- 
ty-nine cases  out  6f  a  hundred  there  will  be  pain  in  the  head 
from  chills  and  fever ;  the  fever  intermitted  every  twenty- 
four  hours ;  never  saw  his  mother  with  him  in  the  cell ;  saw 
him  from  six  to  ten  times  as  a  physician ;  have  not  visited 
him  since  last  September  term  of  this  court ;  have  seen  him 
since  ;  I  was  passing  the  door  of  his  cell ;  he  spoke  to  me ; 
shook  hands  with  him  several  times ;  his  cell  was  on  third 
story  of  jail ;  the  causes  of  insanity  are  various  ;  epileptic  fits 
may  be  one  of  the  causes  of  insanity  ;  I  don't  know  it  to  be  ; 
I  mean,  among  other  causes  of  insanity  epilepsy  is  said  to  be 
one ;  I  never  saw  any  such  case  however  ;  there  are  various 
forms  of  insanity  from  various  causes ;  the  kind  of  insanity 
produced  by  epilepsy  is  said  to  be  imbecility,  by  which  the 
mental  faculties  are  very  much  impaired — so  say  the  authors ; 
I  mean  by  imbecility  a  deterioration  of  the  mental  faculties 
from  their  original  strength ;  epilepsy  will  weaken  or  impair 
the  intellectual  faculties;  have  repeatedly  treated  cases  of 
epilepsy,  both  of  long  and  short  standing ;  in  the  cases  I  have 
seen  there  was  no  material  change  in  their  mental  faculties 
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after  paroxysm  was  over,  at  least  in  those  where  I  knew  the 
patient  before  he  was  attacked  ;  epilepsy  is  sometimes  caused 
by  a  stroke  on  the  head ;  sometimes  by  grief,  fear,  joy,  and 
fright,  and  all  the  passions  ;  some  say  epilepsy,  on  post  mor- 
tem examination,  leaves  traces  on  the  substance  of  the  brain, 
and  some  say  not ;  epileptic  patients,  after  paroxysm,  if  they 
complain  at  all,  complain  of  pain  in  the  head  ;  never  attended 
patients  in  a  lunatic  asylum.  Pennell,  Pritchard,  Ray,  are 
some  of  the  works  I  have  examined  on  the  subject  of  insanity. 
The  subject  is  not  within  the  range  of  my  ordinary  practice, 
and  I  do  not  profess  to  be  posted  up  ;  it  is  very  difficult  often 
to  determine  whether  a  man  is  sane  or  insane ;  I  know  of  no 
physical  symptoms  peculiar  to  insanity ;  some  persons  are 
perfectly  sane  on  all  subjects  save  one,  and  unless  you  touch 
upon  that  you  may  not  find  it  out ;  it  would  be  difficult  for 
me  to  determine  in  a  case  of  simulated  insanity,  or  where 
they  make  an  effi)rt  to  conceal  it.  I  know  of  cases  reported 
where  patients  in  lunatic  asylums  have  succeeded  in  getting 
out  by  their  artful  concealment ;  insanity  is  where  the  per- 
son is  affected  with  such  an  aberration  of  mind  as  to  induce  a 
change  of  action  from  that  usual  in  his  normal  state,  where 
there  is  no  other  known  cause  or  motive  for  the  change. 

Dr.  Bannister  states  :  Am  a  physician ;  reside  in  St.  Louis ; 
ani  physician  of  the  city  hospital ;  open  to  all  diseases  ;  have 
some  few  limatics ;  I  have  had  a  limited  opportunity  of  ob- 
serving lunatics ;  was  one  year  at  lunatic  hospital  in  Philar 
delphia;  averaged  about  one  hundred  and  eighty  insane 
during  the  year ;  never  saw  insanity  in  the  form  of  wild  de- 
lirium result  from  epilepsy — always  imbecility;  epilepsy, 
from  long  continuance,  impairs  the  mind  and  results  in  im- 
becility ;  in  the  cases  I  have  seen  there  is  a  gradual  loss  of 
memory,  and  powers  of  reason  ;  the  mind  becomes  weak  and 
sinks  into  imbecility ;  it  is  often  congenital,  arising  from 
mal-formation  of  the  brain ;  an  idiot  is  generally  known  by  a 
want  of  expression  of  the  eye,  the  form  of  the  head,  and  is 
unable  to  speak ;  an  imbecile  would  be  readily  found  out  in 
a  few  days'  company ;  a  man  afflicted  with  imbecility,  result- 
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ing  from  epilepsy,  could  not  hold  any  position  requiring  the 
exercise  of  mind,  without  being  detected  by  those  in  habit  of 
being  with  him ;  I  have  never  seen  a  case  of  imbecility  re- 
sulting from  epilepsy  under  five  years ;  the  case  I  saw  pro- 
duced by  epilepsy  in  five  years,  the  fit  returning  every  other 
day ;  I  have  known  of  two  persons  who  have  had  epileptic 
fits  at  intervals  from  early  childhood  to  twenty-five  yeai*s,  of 
once  a  month,  and  never  exhibited  any  indications  of  loss  of 
mind ;  I  have  never  known  a  case  of  idiotcy  result  from  epi- 
lepsy except  where  there  was  congenital  malformatio|i ;  the 
length  of  time  for  epilepsy  to  injuriously  affect  the  mind  of  a 
person  depends  on  the  violence  of  the  attack  as  well  as  upon 
the  strength  of  the  person  affected  and  power  of  resistance ; 
it  would  be  imsafe  to  say  that  epilepsy  would  produce  imbe- 
cility at  the  same  time  in  two  persons ;  the  first  attack  of 
epilepsy  might  be  mistaken  for  some  other  disease,  but  a 
series  of  attacks  ;  never  knew  epilepsy  complicated  with  irri- 
sistible  and  insane  impulse  ;  this  species  of  insanity  is  recog- 
nized to  exist  by  the  learned,  and  called  homicidal  mania ; 
never  knew  an  epileptic  commit  suicide ;  don't  recollect  to 
have  seen  a  case  of  the  kind ;  don't  remember  to  have  seen 
in  the  books  a  case  of  homicidal  mania  resulting  from  epilep- 
sy; have  read  Tweedy's  Cyclopedia  of  Medicine  —  Taylor, 
Beek,  Ray,  Esqurol — ^not  Mark,  nor  Wharton  &  Little  ;  part 
of  the  hospital  was  set  apart  for  lunatics  and  paupers ;  at- 
tended this  hospital  as  physician  ;  there  were  five  other  phy- 
sicians; there  was  another  lunatic  asylum  in  Philadelphia 
exclusively  dedicated  to  the  insane ;  don't  think  epilepsy 
would  be  more  apt  to  produce  homicidal  mania  in  an  excit- 
able temperament ;  in  homicidal  mania,  beside  the  want  of 
power  over  the  will,  there  is  also  an  uncontrollable  disposition 
to  attack  those  most  dear  to  them  formerly,  and  it  involves 
an  entire  perversion  of  moral  feelings  ;  insanity  is  often  very 
difficult  to  determine ;  it  can  be  detected  from  the  actions  of 
the  person  affected  ;  utter  imbecility  or  raving  mania  are  the 
forms  of  insanity  most  frequently  simulated ;  never  saw  a 
case  of  feigned  monomania  or  insanity  in  other  forms,  but 
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haye  read  of  the  latter  in  the  books ;  have  seen  msane  exer 
cise  much  scheming  ingenuity  to  their  keepers  to  convince 
them  of  their  sanity  ;  the  power  to  reason  is  not  incompati- 
ble with  monomania ;  in  homicidal  insanity  the  patients  seem 
to  labor  under  great  distressing  thought — a  great  desire  to  do 
something — a  sense  of  responsibility,  and  will  seem  to  be  re- 
lieved by  committing  the  act  charged  against  them ;  he  thinks 
it  a  duty  to  kill,  and  feels  no  consciousness  of  wrong — ^thinks 
he  has  done  right;  it  presents  many  peculiarities  of  this 
kind  ;  don't  recollect  of  seeing  anywhere  that  they  ever  fly 
to  avoid  the  act,  or  conceal  themselves  ;  they  are  apt  to  do 
the  deed  at  first  favorable  occasion  which  presents  itself;  in 
homicidal  mania,  or  in  monomania,  it  Is  often  a  very  diflScult 
question  to  determine  whether  such  forms  of  insanity  exist  in 
a  particular  case ;  there  are  tests  made  in  the  books  to  detect 
it ;  in  homicidal  insanity  the  question  whether  he  had  the 
power  at  the  time  of  controlling  his  impulse,  is  a  difficult 
question ;  the  difficulty  of  determining  is  also  because  the 
homicidal  impulse  has  a  great  resemblance  to  crime ;  thinks 
there  is  hallucination  in  homicidal  mania  sometimes;  also 
in  monomania.  In  imbecility  there  is  neither  delusion  or 
hallucination. 

Beverly  H.  Robinson  :  I  am  an  officer  in  the  United  States 
army ;  first  lieutenant ;  now  stationed  at  Richmond,  Ya. ; 
saw  Worrell  at  Fort  Leavenworth,  in  April,  1854 ;  I  was  then 
stationed  there,  and  until  the  first  July,  1854 ;  I  then  crossed 
the  plains  as  far  as  Port  Union,  in  New  Mexico,  with  him  ; 
have  never  seen  him  since ;  we  arrived  at  Fort  Union  the 
last  of  August ;  was  on  duty  with  him  at  Fort  Leavenworth ;  I 
was  officer  of  the  day  and  the  defendant  corporal  of  the  guard ; 
saw  no  symptom  of  derangement  or  insanity,  or  derangement 
of  the  mind  of  any  kind  ;  did  not  know  or  hear  of  his  having 
any  epileptic  fits  during  the  time ;  the  duty  of  the  orderly 
sergeant  of  a  company  is  to  keep  the  books  of  the  company, 
make  out  all  the  details,  call  the  roll,  and  is  the  most  impor- 
tant office  in  the  company ;  it  is  not  possible  for  an  insane 
man  to  do  the  duties  of  the  office.    [Cross-examined.]    I  now 
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remember  that  on  my  return  from  Harney's  expedition,  in  De- 
cember, 1855, 1  saw  him  at  Leavenworth ;  was  first  sergeant  of 
Company  H,  first  cavalry ;  I  spoke  to  him  and  told  him  I  was 
glad  he  occupied  so  important  an  office  in  the  company ;  a 
man  who  was  suspected  of  any  insanity  would  not  be  suflFered 
to  hold  the  position  he  held  ;  the  guard  is  changed  every 
twenty-four  hours  ;  there  were  eight  or  ten  officers  who  took 
their  turns  every  day ;  I  should  think  he  would  come  on  duty 
as  corporal  of  guard  every  fourth  or  sixth  day  ;  we  were  tra- 
velling near  two  months  from  Leavenworth  to  Fort  Union ; 
there  were  two  companies  of  dragoons  and  three  or  four  hun- 
dred employees  ;  I  belonged  to  Company  D,  second  dragoons ; 
I  w;as  not  on  duty  on  the  route  ;  was  a  mere  traveller  to  join 
my  company  at  Port  Union ;  I  returned  in  about  two  weeks 
from  Union ;  don't  think  I  saw  Worrell  while  there  ;  I  was 
not  in  such  position  then  that  if  he  had  been  sick  it  would 
be  reported  to  me ;  there  were  three  companies  at  Leaven- 
worth from  April  to  July  —  one  of  them  artillery  and  two 
dragoons  ;  saw  him  on  my  return  but  once,  and  for  a  short 
time ;  had  but  one  interview  with  him,  as  above  detailed ; 
never  heard  any  thing  about  his  character,  independent  of 
that  of  a  soldier ;  a  person  afflicted  with  epileptic  fits  would 
not  likely  be  retained  in  office  he  held ;  would  not  be  enlisted 
if  it  was  known  ;  don't  know  how  long  he  remained  at  Port 
Union ;  I  was  messing  with  the  captain  of  his  company  while 
crossing  the  plains,  and  it  is  probable  I  would  have  heard 
of  his  sickness  if  he  had  any. 

Charles  P.  Clark :  Resided  at  Port  Leavenworth ;  am  quar- 
ter-master sergeant  since  May,  1856 ;  joined  the  army  in 
January,  1848 ;  know  Worrell,  first  in  August,  1855,  until 
6th  or  7th  January,  1856 ;  he  deserted  the  evening  of  Janua- 
ry 7th — also  sergeant  BruflF,  of  another  company ;  two  horses 
were  taken  at  same  time ;  I  know  that  the  horse  he  was  rid- 
ing before  was  left ;  he  took  another  fine  horse,  noted  for  his 
appearance  ;  the  horse  he  was  in  the  habit  of  riding  was  in 
poor  condition ;  my  duties  were  to  assist  the  regimental 
quarter-master;  soon  after  he  joined  my  company  he  was 
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made  first  sergeant ;  saw  him  nearly  every  day  when  he  was 
on  duty ;  he  would  be  off  duty  when  sick  and  with  leave ; 
would  occasionally  see  him  several  times  a  day;  had  many 
more  oflBcial  duties  with  Worrell  than  any  other  soldier  in  the 
garrison ;  during  the  time  we  received  a  large  amount  of 
military  stores,  which  I  assisted  to  distribute  to  the  compa- 
nies ;  Worrell  received  for  his  company  ;  never  saw  him  in- 
sane ;  we  both  left  the  Fort  for  Kearney,  and  from  there  to 
Cotton  Wood  Springs  and  back  to  Kearney ;  we  started  in 
September  and  got  back  to  Leavenworth  about  4th  Novem- 
ber— leaving  Worrell  at  Muddy  creek — ^tliree  days'  march 
from  Leavenworth ;  saw  him  nearly  every  day ;  never  dur- 
ing all  the  time  saw  Worrell  insane ;  saw  him  once  in  liquor 
between  November  6th,  1865,  and  January  6th,  1856 ;  he 
was  riding  horseback,  and  could  not  sit  in  the  saddle  ;  kept 
liquor  in  his  room — at  least,  have  found  liquor  there  several 
times ;  there  is  no  regulation  in  the  army  against  keeping 
liquor — at  least,  except  in  case  of  drunkenness  ;  Bruff  was  of 
Company  J,  first  cavalry,  and  Worrell  and  myself  of  H,  of 
same  regiment ;  it  is  according  to  the  orders  he  received 
whether  the  sentinel .  allows  any  one  to  pass  his  post ;  a  sol- 
dier of  one  regiment  will  allow  always  another  of  same  regi- 
ment to  pass  his  post,  if  satisfied  of  his  good  intentions ; 
Worrell  bore  a  fair  character ;  was  the  best  first  sergeant  in 
regiment ;  this  continued  till  the  day  he  left ;  an  insane  man 
could  not  have  filled  his  office — ^the  duties  were  very  compli- 
cated. [Cross-examined.]  Have  no  reason  to  doubt  his 
honesty ;  I  have  no  means  of  knowing  whether  he  delivered 
over  the  arms  and  stores  received  ;  saw  him  sick  once  after 
his  return  from  the  plains ;  was  not  on  any  occasion  called 
up  to  go  to  his  room  ;  never  saw  him  present  a  loaded  pistol 
at  any  one  to  shoot  him  since  I  have  been  in  the  regiment ;  I 
have  been  out  when  at  Leavenworth  frequently  every  night, 
and  never  stopped  except  when  drunk ;  when  I  saw  him 
drunk  he  was  with  another  man,  who  was  also  reeling  about 
drunk ;  I  went  to  Leavenworth  in  1855,  in  June ;  when  I 
was  at  Worrell's  room  we  drank  together — the  liquor  was 
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whisky ;  never  drank  any  brandy  in  his  room  ;  it  was  in  the 
afternoon  that  I  saw  him  drunk,  about  half  hour  before  sun- 
set ;  it  was  after  stable  call  to  summon  the  men  to  the  stable 
to  water  and  to  attend  to  their  horses  ;  he  came  from  direc- 
tion of  Leavenworth  city,  and  rode  to  the  rear  of  the  stables ; 
don't  know  how  many  times  he  was  sick  while  we  were  to- 
gether at  the  fort ;  never  saw  him  but  once ;  I  heard  he  was 
sick  at  other  times  ;  did  not  stay  but  a  few  minutes  ;  am  not 
certain  whether  any  one  was  with  him ;  was  lying  down ; 
looked  thin  and  pale  as  any  other  sick  man  ;  I  was  only  mus- 
tered once  in  two  months. 

In  vain  have  we  looked  through  this  long  detail  of  evidence 
lor  the  basis  to  support  the  instruction  here  asked  for  by  the 
defendant's  counsel,  which  is  as  follows :  "  In  determining 
the  question  whether  the  defendant  was  guilty  of  murder  in 
the  first  degree,  partial  insanity,  if  it  appear  in  evidence,  may 
be  properly  considered  by  the  jury  in  determining  what  was 
the  mental  condition  of  defendant  at  the  time  of  the  homi- 
cide ;  if  the  jury  do  not  find  from  the  evidence  that  the  de- 
fendant was  so  insane  as  to  be  incapable  of  guilt,  as  explained 
in  a  previous  instruction,  yet  if  they  shall  believe  from  the 
evidence  that,  from  previous  epileptic  fits  or  other  cause,  liis 
mind  was  impaired  and  clouded,  and  incapable  of  deliberate- 
ly, sedately,  forming  a  fixed  and  settled  specific  design  to 
take  the  life  of  Gordon,  they  ought  to  find  him  guilty  of  mur- 
der in  the  second  degree."  Instructions  are  given  by  the 
court  to  the  jury  to  assist  them  in  coming  to  a  proper  conclu- 
sion in  their  deliberations.  The  court,  retaining  a  knowledge 
of  the  testimony  as  given,  instructs  the  jury  as  to  the  law 
arising  on  the  facts  supposed  to  be  in  proof.  The  court  is 
never  required  to  give  abstract  propositions  of  law  to  the 
jury.  The  instructions  must  have  reference  to  the  case. 
There  is  nothing  preserved  in  the  evidence  that  could  in  the 
slightest  degree  justify  the  expectation  on  the  part  of  the  de- 
fendant's counsel  that  this  instruction  would  be  given  to  the 
jury.  There  was  nothing  to  warrant  it,  and  the  court  very 
properly  refused  it.     In  looking  over  the  charge  given  by  the 
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court  to  the  jury,  we  feel  it  our  duty  to  express  our  dissent 
firom  some  of  the  propositions  therein  laid  down  in  regard  to 
the  case  in  proof  before  the  court.  This  murder,  as  made 
out  by  the  evidence,  is  most  manifestly  murder  in  the  first 
degree.  The  victim  in  this  case  was  most  foully  murdered. 
There  can  be  no  doubt  but  that  he  was  deliberately  shot  by 
one  of  his  companions  for  what  he  was  supposed  to  have  in 
his  possession.  He  was  shot  from  behind  ;  was  shot  in  a  very 
short  time  after  commencing  the  journey  in  the  morning — 
indicative  of  the  previously  formed  determination — ^no  doubt, 
that  the  idea  passed  through  the  mind  of  the  murderer  when 
he  loaded  his  pistol  the  night  before.  Prom  the  wound  on 
the  body — ^the  property  taken  by  the  prisoner,  even  to  the 
gloves — the  prisoner's  expression,  "  that  the  deceased  did  not 
suflFer" — ^the  whole  mass  of  circumstances  leaves  no  doubt  of 
the  deed  being  done  wilfully,  deliberately  and  premeditatedly. 
Then  if  Worrell  did  the  deed,  he  was  guilty  of  murder  in  the 
first  degree.  Now  what  excuse  is  offered  ?  Nothing  that 
would  justify  a  court  in  calling  the  attention  of  the  jury  to 
it.  The  charge  given  was  altogether  too  favorablt  to  the 
prisoner ;  yet  it  is  better  to  err  on  the  side  of  the  defendant, 
in  favor  of  life,  than  against  liim ;  and,  whatever  else  may  be 
said  in  this  case,  it  can  not  be  alleged  that  the  law  was  too 
harshly  laid  down  by  the  court.  We  consider  that  the  cir- 
cuit court  might  properly  have  refused  to  give  any  instruc- 
tion to  the  jury  in  this  case  upon  the  subject  of  insanity. 
There  is  scarcely  a  pretence  presented  by  the  record  for  in- 
struction in  regard  to  the  prisoner's  being  insane.  .A  man 
filling  the  office  of  orderly  sergeant  to  his  company,  in  the 
service  of  the  United  States,  in  such  a  manner  as  to  be  con- 
sidered the  best  orderly  in  the  regiment — a  station  which  an 
insane  man  could  not  occupy  a  week  without  his  insanity  be- 
ing discovered — a  man  showing  himself  a  smart,  keen  trader 
in  the  sale  of  his  horse  a  few  hours  before  the  fatal  deed  is 
perpetrated — exhibiting  the  usual  capacity  found  among  men 
both  before  and  after  the  deed ;  and  then  to  offer  as  an  excuse 
for  his  crime  the  fact  that  he  has  been  known  fi^equently  to»  get 
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into  a  raging  passion,  and  has  been  afflicted  at  times  with  fits 
of  epilepsy !  Upon  the  state  of  the  evidence  presented  by  the 
record,  the  circuit  court  might  well  have  refused  to  instruct 
on  the  subject  of  insanity.  However,  that  court  gave  a  very 
lengthy  chaise  on  the  subject,  and  the  prisoner  had  the  full 
benefit  of  this  ground  of  defence. 

As  to  the  evidence  not  being  legally  sufl^cient  to  warrant 
the  conviction  of  the  prisoner — ^which  is  the  fifth  point  made 
by  his  counsel  in  this  court — ^we  have  only  to  say,  that,  from  a 
careful  examination  of  the  whole  evidence,  we  can  not  find 
any  room  to  doubt  the  propriety  of  the  verdict.  Indeed  we 
are  unable  to  see  how  the  jury  could  do  otherwise  than  find 
the  prisoner  guilty  of  murder  in  the  first  degree.  No  unpre- 
judiced mind  can  examine  the  detail  of  circumstances  pro- 
duced on  the  trial  below,  and  preserved  in  the  bill  of  excep- 
tions, without  coming  to  the  conclusion,  beyond  a  doubt,  that 
Gk)rdon  was  murdered,  and  that  the  prisoner  was  concerned 
in  the  murder.  The  jury  were  then  justified  in  finding  their 
verdict  as  they  have  done  in  this  case.  We  have  now  exam- 
ined tin  points  in  the  defence,  all  except  the  second,  and  find 
none  of  them  sufficient  to  authorize  a  reversal  of  the  judg- 
ment below. 

Prom  the  affidavit  of  the  defendant  Worrell,  and  the  ac- 
companying affidavit  in  support  of  his  motion  for  a  continu- 
ance, there  did  appear  at  first  some  grounds  for  the  motion, 
and  it  seemed  to  us  as  if  the  lower  court  had  exercised  its  dis- 
cretion to  the  prejudice  of  the  prisoner ;  but  when  we  exam- 
ine the  affidavit  and  find  what  the  prisoner  expected  to  prove 
by  the  absent  witness  Davis,  and  the  absent  depositions,  and 
now  see  the  whole  case  before  us,  we  see  that  the  evidence 
could  not  and  ought  not  to  have  the  effect  of  changing  the 
result  of  the  trial ;  consequently  he  was  not  prejudiced  by 
being  ruled  into  trial.  Even  if  the  circuit  court  may  have 
seemingly  exercised  its  discretion  without  proper  caution  at 
first,  (which  we  do  not  pretend  to  say  was  the  case  here,)  yet 
when  the  whole  case  is  presented  before  this  court,  and  the 
ab^nt  testimony,  and  the  absent  witness,  from  what  is  alleged 
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in  the  aflSdavit,  may  be  supposed  not  to  be  able  to  change  the 
result,  if  produced  and  present,  and  indeed  ought  not  to 
change  the  result,,  there  can  be  no  injury  done  to  the  defen- 
dant by  ruling  him  to  trial ;  and  in  such  cases  this  court  will 
not  reverse.  There  is  nothing  then  in  the  second  point.  We 
have  now  considered  very  carefully  and  weighed  anxiously 
every  point  urged  by  the  defendant's  counsel  for  a  reversal 
of  this  judgment  (and  the  ingenuity  of  the  counsel  has  left 
no  point  untouched),  and  we  come  to  the  conclusion  that  the 
judgment  must  be  aflSrmed.  Judge  Scott  concurring,  the 
judgment  is  affirmed ;  Judge  Leonard  sick  and  absent. 


[end  op  maech  term.] 
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CASES 

ARGUED   AND    DETERMINED 


IR 


ill!    THE  SUPREME  COURT 


THE   STATE   OF  MISSOURI, 

JULY  TERM,  1857,  AT  JEFFERSON  CITY. 


'   Newby,  Appellant,  v.  PiATTif  County,  Respondent.* 

1.  The  state,  by  rirtue  of  its  emiuent  domain,  has  the  right  to  take  private 
property  for  public  use. 

2.  The  state  can  rightfully  exercise  this  right  only  in  cases  of  public  necessi- 
ty, and  then  only  upon  paying  the  owner  a  just  compensation. 

8.  It  is  competent  for  the  legislature  to  provide  that,  in  determining  the  just 
compensation  to  which  the  owner  of  property  appropriated  to  public  use  is 
entitled  under  the  constitution,  the  benefits  and  advantages  accruing  to  such 
owner  in  respect  of  the  residue  of  his  property  unappropriated,  in  conse- 
quence of  the  use  to  which  the  part  taken  is  applied,  shall  be  taken  into  con- 
sideration.   (Scott,  J.,  dissenting.) 

4.  This  right  of  providing  that  benefits  and  advantages  shall  be  taken  into 
consideration  in  determinmg  the  just  compensation  required  by  the  consti- 
tution is  based  upon  the  general  taxing  power. 

6.  Such  a  provision  is  in  efiect  an  assessment  or  tax  on  benefits ;  being  such, 
and  not  a  tax  on  property,  properly  speaking,  it  is  not  in  conflict  with  the 
provision  of  the  constitution  requiring  that  all  property  subject  to  taxation 
shall  be  taxed  in  proportion  to  its  value. 

*  This  case  and  that  of  Walther  v.  Warner  et  al.,  immediately  succeeding, 
were  decided  at  the  January  term,  1857,  of  the  Supreme  Court  The  opinions 
of  the  court  were  not  however  filed  until  after  the  close  of  the  July  term. — 
[Rep. 
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6.  The  seventeenth  section  of  article  2  of  the  general  act  of  1846,  **  for  open- 
ing and  repairing  public  roads  and  highways/'  (B.  C.  1846»  p.  974,)  pro- 
viding that  in  assessing  the  damages  sustained  by  a  person  by  reason  of 
a  road's  passing  over  his  land  **  the  commissioners  shall  take  into  considera- 
tion the  advantages  as  well  as  the  disadvantages  of  the  road  to  such  person/' 
is  in  harmony  with  the  constitution. 

7.  The  benefits  to  be  charged  agkinst  the  ac^acent  land  owners  are,  it  seems, 
the  direct  and  peculiar  benefits  resulting  to  them  in  particular,  and  not  the 
general  benefit  accruing  to  them  in  common  with  other  land  owners  firom 
the  building  of  the  road. 

Appeal  from  Platte  Circuit  Court. 

P.  R.  Hayderiy  for  appellant. 

I.  Newby  was  entitled  in  damages  to  the  full  value  of  his 
land  appropriated  and  taken  for  the  road,  and  the  oourt 
in  the  assessment  thereof  had  no  right  to  take  into  oonsi- 
deration  the  probable  or  incidental  advantages  which  might 
or  should  accrue  to  Newby  from  the  road  in  its  enhancement 
of  the  yalue  of  his  adjacent  lands.  (See  Constitution  of 
Missouri,  article  13,  section  7 ;  5  Dana,  32 ;  7  Dana,  87 ;  9 
Dana,  114.) 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

A  great  diversity  of  opinion  has  prevailed  among  specula- 
tive writers  as  to  the  origin  of  private  property.  The  an- 
cients, it  is  said,  generally  held  property  to  be  the  gift  of  the 
Deity,  but  the  nations  of  modem  Europe  have  regarded  it  as 
an  institution  of  the  positive  law.  It  would  seem,  indeed,  to 
be  a  necessity  of  our  nature,  and  precedes  the  establishment 
of  civil  government.  Man  can  not  live  without  it,  and  ac- 
cordingly rights  of  property  have  always  existed  in  every 
country.  In  every  form  of  society  there  are  circumstances 
under  which  things  constituting  the  necessaries  and  comforts 
of  life  are  held  to  belong  to  a  man  so  as  to  be  his  property. 
Indeed,  one  of  the  main  purposes  for  which  civil  government 
exists  among  men,  is  the  protection  of  private  property  ;  and 
in  providing  this  protection  the  civil  law  must  necessarily 
ascertain  and  define  the  things  that  may  be  the  objects  of 
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ownership,  and  prescribe  and  limit  the  powers  of  the  owner 
oyer  them. 

In  this  manner  and  to  this  extent  property  may  justly 
enough  be  considered  an  institution  of  the  civil  law ;  but 
when  it  is  thus  established  by  the  municipal  law,  the  legiti- 
mate authority  of  the  civil  government  over  it  would  seem 
to  be  confined  to  a  just  control  over  the  owner  in  respect  to 
the  use  he  may  make  of  it — to  the  requiring  of  contributiouff 
from  it  to  meet  the  public  burdens,  and  to  the  taking  of  it 
for  the  public  use  when  required  for  that  purpose ;  and  such 
seems  to  be  the  opinion  of  the  writers  on  public  law.  Puf- 
fendorf,  treating  of  the  power  of  the  state  over  private  pro- 
perty, says  :  "  It  may,  I  think,  be  properly  enough  reduced 
to  three  general  heads :  first,  the  right  of  making  laws  to  di- 
rect the  proportion  in  the  use  and  consumption  of  certain 
goods;  (sumptuary  laws  —  laws  against  prodigality,  &c.)  ; 
secondly,  the  right  of  levying  taxes ;  and  thirtUy,  to  the  ex- 
ercise of  the  transcendental  propriety ;"  (book  8,  chap.  5, 
§  3 ;)  and  the  practice  of  all  civilized  nations  has,  in  good 
times,  always  conformed  to  this. 

As  to  the  eminent  domain,  the  "  transcendental  propriety," 
as  it  is  here  called,  all  writers  on  public  law  agree  that  the 
state  can  not  rightfully  exercise  it  except  in  cases  of  public 
necessity,  and  then  only  upon  yielding  the  owner  a  just  com- 
pensation. Grotius  tells  us  that  "  the  property  of  subjects  is 
under  the  eminent  domain  of  the  state,  so  that  the  state,  or 
he  who  acts  for  it,  may  use  and  even  alienate  and  destroy  such 
property,  not  only  in  cases  of  extreme  necessity — ^in  which 
even  private  persons  have  a  right  over  the  property  of  others — 
but  for  the  ends  of  public  utility  ;  to  which  ends  those  that 
founded  civil  society  must  be  supposed  to  have  intended  that 
private  ends  should  give  away ;  but  it  is  to  be  added  that 
when  this  is  done,  the  state  is  bound  to  make  good  the  loss 
to  those  who  lose  their  property."  (De  jure  Belli  et  Pacis, 
Lib.  3,  chap.  20,  Wliewell's  ed.)  Puffendorf,  too,  speaking 
of  the  extent  of  the  right  of  eminent  domain,  observes :  "  It 
is  agreeable  to  natural  equity  that  when  contributions  are  to 
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be  made  for  the  preserration  of  a  particular  thing  bj  such  as 
enjoy  it  in  common,  that  every  man  should  only  pay  his  quota, 
and  that  one  should  not  be  forced  to  bear  more  of  the  bur- 
then than  another,  and  the  same  holds  in  commonwealths ; 
but  because  the  state  of  the  commonwealth  may  often  be 
such  that  either  some  pressing  necessity  will  not  give  leaye 
that  every  particular  subject's  share  should  be  collected,  or 
else  that  the  public  may  have  necessary  occasion  to  make  use 
of  something  in  the  possession  of  one  or  more  of  the  private 
subjects,  the  sovereign  power  may  seize  upon  it  for  the  ne- 
cessities of  the  commonwealth ;  but,  then,  all  that  was 'above 
the  proportion  that  was  due  from  the  proprietors  must  be  re- 
funded to  them  by  the  rest  of  the  subjects^^  (book  8,  chap.  3)  ; 
and  the  doctrine  and  practice  of  all  civilized  nations  corres- 
pond with  what  is  thus  laid  down  by  these  writers. 

No  principle  in  English  jurisprudence  is  better  settled 
than  that  an  individual  can  not  be  deprived  of  his  property 
except  for  the  public  use  and  for  a  just  compensation,  and 
the  British  parliament  accordingly  never  authorized  one  in- 
dividual's property  to  be  taken  for  the  private  benefit  of 
another  upon  any  terms,  nor  for  the  public  use,  without  first 
providing  a  just  equivalent  for  the  owner.  (1  Black.  Com. 
189.)  The  emphatic  declaration  of  the  French  law  (Civil 
Code,  art.  545)  is  that  "  no  one  can  be  compelled  to  give 
up  his  property  except  for  the  public  use  and  for  a  just  and 
previous  indemnity."  And  an  anecdote  related  by  De  Tott, 
in  his  Memoirs  of  the  Turkish  Government,  shows  that  the 
same  principle  is  equally  respected  in  that  despotic  govern- 
ment. The  Sultan  Mustapha,  being  desirous  of  building  and 
endowing  a  new  mosque,  fixed  upon  a  spot  in  the  city  of 
Constantinople  which  belonged  to  a  number  of  individuals, 
and  treated  with  them  for  the  purchase  of  their  parts.  They 
all  complied  with  his  wishes  except  a  Jew,  who  owned  a 
small  house  on  the  place,  and  refused  to  part  with  it  for  any 
price.  The  Siitan  consulted  his  Mufti,  and  they  answered 
that  private  property  was  sacred,  and  that  the  laws  of  the 
Prophet  forbade  his  taking  it  absolutely,  but  that  he  might 
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compel  the  Jew  to  lease  it  to  him  as  long  as  he  pleased  at  a 
full  rent.    The  Sultan  submitted  to  the  law. 

But  in  Europe  this  principle  is,  in  reference  to  the  action 
of  the  government,  a  mere  moral  rule,  imposing  no  legal  re- 
strictions upon  the  legislative  authority ;  while  the  American 
people,  by  incorporating  it  into  their  constitution,  and  mak- 
ing it  a  rule  of  constitutional  law,  of  superior  obligations  to 
the  enactments  of  the  legislative  department,  have  placed 
private  property  under  judicial  protection,  against  all  eflForts 
on  the  part  of  the  government  to  take  it  from  the  owner, 
except  under  the  circumstances  and  upon  the  terms  recog- 
nized as  just  and  proper  by  the  general  sense  of  mankind  and 
the  uniform  practice  of  civilized  nations ;  and  they  have  thus 
given  to  private  property  a  security  altogether  unknown  to 
the  legal  systems  of  Europe.  Our  constitutional  provision, 
it  is  true,  does  not,  like  the  declaration  of  the  French  law, 
prohibit  in  express  terms  the  taking  of  private  property  in 
any  case  except  for  the  use  of  the  public,  so  as  directly  to 
deny  to  the  legisture  the  power  of  transferring  property 
from  one  person  to  another  for  any  mere  private  purpose ;  yet 
all  this  is  sufficiently  implied ;  and  accordingly,  in  the  con- 
struction of  the  provision,  it  is  always  assumed  that  there 
must  be  not  merely  a  just  compensation,  but  that  the  use  to 
which  the  property  taken  is  to  be  applied  must  be  a  public 
use  in  order  to  authorize  the  exercise  of  the  power.  The 
questions,  therefore,  that  have  been  discussed  in  the  courts 
in  the  construction  of  this  clause — ^which  is  to  be  found  in 
almost  every  American  constitution — are,  what  is  a  public  use 
within  the  meaning  of  this  provision  ?  and,  what  is  the  just 
compensation  required  by  the  constitution  ?  Must  it  be  the 
whole  money  value  of  the  property  without  any  deduction  ? 
or,  is  it  competent  for  the  legislature  to  provide  that  the  in- 
creased value  imparted  to  the  residue  of  the  party's  land,  by 
the  use  to  which  the  part  taken  is  applied,  shall  be  deducted 
from  the  compensation  to  be  paid  ?  And  the  last  is  the  ques- 
tion involved  in  the  present  case.  * 

The  17th  section  of  the  2d  article  of  the  general  road  law 
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of  1845,  (R.  C.  1846,  p.  974,)  provides  that,  in  assessing  the 
land  owner's  damages,  the  commissioners  ^^  shall  take  into 
consideration  the  advantages  as  well  as  the  disadvantages  of 
the  road  to  such  persons.''  The  present  road  was  authorized 
to  be  established  as  a  state  road  by  the  special  act  of  the  7th 
February,  1849,  and  the  proceedings  for  this  purpose  are  di- 
rected to  be  according  to  the  general  road  law  of  1845,  and 
the  amendatory  act  of  the  25th  of  January,  1847.  On  an 
appeal  from  the  county  court,  the  plaintiflTs  damages  as  a 
land  owner  were  assessed  in  the  circuit  court  by  the  court 
in  lieu  of  a  jury,  on  an  agreed  statement  of  the  facts,  and  the 
circuit  court,  when  applied  to  for  that  purpose,  refused  to 
declare  that  the  plaintiflF  "  was  entitled  to  the  value  of  the 
lan^  taken  for  the  road,  and  that  the  advantages  of  the  road 
to  him  could  not  be  set  off  against  his  claim  for  the  value  of 
the  land,"  and  decided  that  the  plaintiff  was  not  entitled  to 
any  money  compensation  for  the  land  taken  for  the  public 
use ;  and  thus  the  validity  of  the  statute  provision  to  which  we 
have  referred  is  submitted  to  our  judgment  by  the  present 
proceedings.  If  the  state  government  possessed  no  authority 
over  private  property  except  that  of  taking  it  for  the  public 
use  upon  rendering  the  owner  a  just  compensation,  it  would 
seem  that,  under  this  provision,  the  owner  would  be  entitled 
to  the  full  money  value  of  his  property  without  any  deduc- 
tion. The  rule  of  constitutional  law  being  that  private  pro- 
perty can  not  be  taken  for  public  use,  by  the  authority  of  the 
legislature,  without  a  just  compensation,  it  follows  that  what 
is  to  be  considered  as  compensation  within  the  meaning  of 
the  clause  is  a  question  of  law  for  the  courts,  and  not  a  mat- 
ter for  the  legislature ;  and,  under  such  a  constitution  as  we 
have  supposed,  with  no  other  power  over  private  property 
than  that  of  taking  it  for  the  public  use  upon  making  the 
owner  a  just  compensation,  it  would  be  quite  beyond  the  scope 
of  the  legislative  authority  to  declare  that  the  benefit  derived 
by  the  land  owner  from 'the  road  is  the  just  compensation 
secured  by  the  constitution.  If  the  provision  were  that  the 
owner  should  be  indenmified  against  the  act  complained  of, 
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it  might  be  insisted,  that,  in  ascertaining  the  extent  of  the 
damages  sustained,  the  advantages  as  well  as  the  disadvan- 
tages resulting  from  the  act  must  be  taken  into  considera- 
tion ;  and  this  seems  to  be  the  view  taken  of  the  subject  by 
the  Supreme  Court  of  Ohio,  in  Simonds  and  others  against 
Cincinnati,  (14  Ohio,  174,)  under  the  constitution  of  that 
state,  which  expressly  requires  the  compensation  to  be  made 
in  "  money."  But  that  is  not  the  language  nor  the  scope  of 
the  provision.  The  declaration  of  the  constitution  is,  that  no 
private  property  ought  to  be  taken  or  applied  to  public  use 
without  a  just  compensation ;  and  this  would  seem  to  imply 
that  the  party  should  receive  the  value  of  his  property  in 
money.  The  transaction  is  a  forced  sale  to  the  public,  and 
the  constitution  in  this  provision  secures  to  the  owner  the 
just  price  of  his  property  as  the  only  condition  upon  which  he 
can  be  lawfully  deprived  of  it. 

The  government,  however,  possesses  other  powers  over  pri- 
vate property  besides  the  right  of  eminent  domain  ;  and  if,  in 
the  exercise  of  the  taxing  power,  the  government  may  law- 
fully require  the  adjacent  land  owners  to  contribute  towards 
paying  for  the  right  of  way  in  proportion  to  the  benefit  each 
will  derive  from  the  road,  the  present  enactment,  so  far  as 
it  directs  the  advantages  of  the  road  to  be  deducted  from  the 
price  of  the  land,  must  perhaps  be  considered  as  an  exercise 
of  the  taxing  power.  This  law  is,  indeed,  nothing  more  in  \ 
efiect  than  the  exercise  of  both  powers  of  government  in  the  I 
same  breath — that  of  taking  the  land  by  the  right  of  eminent  I 
domain,  and  of  requiring,  under  the  taxing  power,  the  adja-f 
cent  land  owners  to  contribute  to  the  cost  of  it  in  proportion 
to  the  benefit  each  will  derive  from  the  road.  We  have  an 
instance  of  express  legislation  of  this  character  in  the  St. 
Louis  charter  amendment  act  of  the  23d  of  February,  1858, 
where  it  is-  provided  that  when  it  shall  become  necessary,  in 
order  to  improve  any  street,  &c.,  to  take  private  property,  the 
jury  shall  first  ascertain  the  value  of  all  the  ground  proposed  to 
be  taken,  and  then  assess  against  the  city,  for  the  payment  of 
this  debt,  a  sum  equal  to  the  value  of  the  improvement  to  the 
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general  public ;  and  the  balance  of  the  money  necessary  to 
pay  for  the  ground  they  shall  assess  against  the  owners  of 
the  lots  fronting  on  the  street  according  to  the  value  of  tlieir 
lots,  and  in  the  proportion  that  they  will  be  respectively 
benefited  by  the  inaprovement.  Under  this  act,  and  the  or- 
dinance passed  to  carry  it  into  execution,  when  the  whole  lot 
is  taken,  the  owner  receives  the  whole  value  of  it  in  money ; 
but  when  part  only  is  taken,  the  value  of  the  part  taken  and 
the  amount  of  benefit  the  owner  will  derive  from  the  im 
provement  of  the  street  in  respect  to  the  residue  of  his 
are  assessed  separately,  and  one  being  set  oE  against 
other,  the  owner  receives  or  pays  the  balance  as  it  turns  out 
to  be  for  or  against  him.  Under  the  St.-  Louis  act,  the  city 
pays  towards  the  cost  of  the  ground  a  sum  equal  to  the  value 
of  the  improvement  to  the  city  generally,  and  the  residue  of 
the  cost  is  apportioned  among  the  adjacent  lot  owners  in  pro- 
portion to  the  benefit  derived  respectively  from  the  improve- 
ment. Under  the  provisions  of  the  general  road  law,  the  ad-* 
jacent  land  owners  pay  towards  the  cost  of  the  right  of  way 
the  value  of  the  improvement  to  themselves — ^not  exceeding' 
however  the  value  of  the  land  taken  from  them  respectively — 
leaving  the  balance  of  the  cost  to  be  paid  by  the  coimty. 
Under  the  St.  Louis  act,  the  sums  to  be  paid  by  and  to  the 
adjacent  lot  owners  are  assessed  separately,  and  when  part 
only  of  a  proprietor's  lot  is  taken,  one  amount  is  set  off 
against  the  other,  and  the  balance  only  is  settled  in  money. 
Under  the  road  law,  the  benefit  is  in  every  case  deducted 
from  the  value  of  the  land  taken,  and  the  balance  only  is  for- 
mally ascertained  and  declared ;  thus  what  is  formally  gone 
through  with  under  the  St.  Louis  act,  step  by  step,  is  done, 
substantially  at  one  blow  under  the  road  law.  Li  both  cases 
the  legislature  exercises  the  same  power  over  private  property, 
and  no  otiier ;  and  although  in  one  case  the  language  em^ 
ployed  has  a  more  direct  reference  to  the  taxing  power  than 
in  the  other,  we  are  not  at  liberty,  we  think,  on  that  account 
to  treat  the  provision  in  one  act  as  a  prohibited  invasion  of 
private  property,  and  to  give  effect  to  it  in  the  other  as  an 


Digitized  by 


Google 


286  JEFFERSON  CITY. 


Newby  v.  Platte  County. 


exercise  of  a  lawful  power.  If  the  legislature  may,  under 
the  taxing  power,  lawfully  require  the  contribution,  and  if 
this  provision  in  the  road  law  be  substantially  such  a  requisi- 
tion, as  we  think  it  is,  we  are  not  at  liberty  to  treat  it  as  a 
nullity,  but  must  give  eflFect  to  it  accordingly.  In  a  case  now 
before  us  at  St.  Louis,  (Garrett  v.  St.  Louis,)  under  the  St. 
Louis  act  before  referred  to,  part  of  the  plaintiflTs  lot  was 
taken  for  the  improvement  of  Main  street,  and  he  insists  upon 
being  paid  the  whole  assessed  value  of  the  part  taken,  without 
any  deduction  on  account  of  the  assessment  against  him  for 
benefits  in  respect  to  the  residue  of  his  ground ;  and  the  ques- 
tion there  is  as  to  the  validity  of  what  is  in  that  case  ex- 
press taxation  for  a  local  object — ^while  in  the  present  case  it 
is  as  to  the  validity  of  what  is  in  effect,  though  not  in  words, 
a  like  assessment  for  a  like  purpose. 

In  both  cases  the  only  question,  as  it  appears  to  us,  is  as  to 
the  competency  of  the  legislature  to  require  the  adjacent 
land  owners  to  contribute  towards  the  cost  of  the  ground  for 
'  a  road  or  street,  in  proportion  to  the  benefit ;  or,  to  state  the 
proposition  in  more  general  terms,  it  is  as  to  the  constitu- 
tional validity  of  taxes  imposed  by  a  subordinate  authority  in 
the  state  upon  an  arbitrary  district  of  country  in  proportion 
not  to  the  value  of  the  property,  but  to  the  benefit  to  be 
derived  by  the  owner  from  the  improvement. 

Upon  this  question  we  begin  by  remarking  that  the  power 
of  taxation,  as  well  as  the  more  subordinate  power  of  ^taking 
private  property  for  the  use  of  the  public,  without  any  refer- 
ence to  the  owner's  duty  to  contribute  to  a  common  burden, 
exist  and  are  exercised  of  necessity  in  every  nation  as  legiti- 
mate powers  of  civil  government,  and  appertain  to  our  state 
government  as  part  of  the  legislative  power,  without  any  ex- 
press grant  for  that  purpose.  The  right  of  eminent  domain 
is,' in  its  nature,  capable  of  being  (limited  Und  regulated  in 
some  degree  by  general  rules,  and  has  accordingly,  as  we 
have  already  remarked,  been  confined  in  all  civilized  states 
by  the  practice  of  government,  and  in  our  American  repub- 
licslby  express  constitutional  provision,  to  cases  of  public 
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necessity  and  convenience,  on  the  payment  to  the  owner  of  a 
just  compensation.  But  the  power  of  taxation  is  more  inde- 
finite in  its  character,  and  less  capable  of  limitation  by  gene- 
ral rules  of  law. — the  amount  of  money  to  be  raised,  and  to 
what  purpose  it  shall  be  applied,  and  the  persons  and  things 
that  shall  contribute  to  it  and  according  to  what  rule  of  ap- 
portionment, are  all  matters  left  almost  of  necessity  to  the 
discretion  of  the  legislative  department — the  only  express 
limitations  in  our  constitution  upon  the  taxing  power  being 
that  "  all  property  subject  to  taxation  shall  be  taxed  in  pro- 
portion to  its  value,"  and  the  prohibition  against  taxing  the 
lands  of  non-residents  higher  than  residents'  lands. 

The  validity  of  the  enactment  now  under  consideration, 
considered  as  an  exercise  of  the  taxing  power,  is  not  question- 
ed upon  the  ground  of  its  being  a  local  tax.  There  are  every- 
where, in  all  civilized  states,  two  sorts  of  public  expendi-/i 
tures — those  that  concern  the  whole  state  in  general,  and// 
those  that  are  confined  to  its  civil  sub-divisions  and  lesser' 
localities,  and  both  justice  and  convenience  require,  and  have 
accordingly  introduced  into  the  practice  of  all  governments, 
corresponding  general  and  local  taxation.  (Domal,  Pub.  Law 
Book,  1,  tit.  5,  sees.  1  and  5.)  Our  own  practice,  correspond 
ing  with  the  general  practice  of  the  other  states,  has  been  to 
meet  the  general  burdens  by  general  taxation,  and  to  make  it 
the  duty  of  the  local  authorities  to  raise  and  expend  within 
their  respective  limits,  under  such  restrictions  as  the  legisla- 
ture should  deem  proper,  the  taxes  applicable  to  the  local 
public  service.  The  manifest  equity  and  convenience  of 
these  local  assessments,  for  the  accomplishment  of  local  pur- 
poses, has  brought  them  more  and  more  into  general  use, 
confining  them,  in  very  many  instances,  to  very  small  locali- 
ties ;  and  no  one  now  questions  their  validity,  although  at  an 
early  day  the  constitutional  validity  of  taxation  levied  by 
subordinate  tribunals  was  questioned,  on  the  ground  that  it 
was  levied  without  the  consent  of  the  people  or  their  repre- 
sentatives ;  or,  in  other  words,  that  it  was  an  exercise  of  the 
legislative  power  of  taxation  which  it  was  not  competent  for 
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the  legislature  to  delegate  to  others.  (County  Levy  Case,  6 
Call,  139.)  That  objection,  however,  was  overruled  in  the 
case  in  which  it  was  made,  and  has  never  been  regarded  in 
American  legislation. 

The  objections  that  have  since  been  relied  upon  to  these 
local  assessments  for  local  improvements  are  that  it  is  not 
i  "  legitimate  taxation,"  and  that  in  this  state,  under  our  con- 
I  stitutionithey  are  not  valid  as  taxes,  because  they  are  appor- 
i  tioned  according  to  the  benefit  and  not  according  to  the  value 
I*  of  the  property  as  required  by  the  constitution.  The  posi- 
tion assumed  is  that  '^  legitimate  taxation  is  limited  to  the 
imposing  of  burdens  or  charges  for  a  public  purpose  equally 
upon  the  persons  or  property  within  a  district  known  and  re- 
cognized by  law  as  possessing  a  local  sovereignty  for  certain 
purposes,  as  a  state,  county,  city,  town,  village,  Ac. ;"  and 
consequently  road  and  street  and  other  similar  assessments 
*^  for  local  improvements  are  no  other  than  the  taking  of  pri- 
vate property,  under  color  of  the  taxing  power,  without  pro- 
viding the  compensation  required  by  the  constitution.  Thi& 
idea,  it  is  believed,  was  first  formally  announced  in  New 
York,  in  the  case  of  The  People  v.  Mayor  of  Brooklyn,  6 
Barb.  216,  and  is  said  to  have  originated  in  the  court  of 
appeals  of  Kentucky,  in  the  case  of  Sutton's  heirs  v.  City  of 
Louisville.  (6  Dana,  28.)  The  New  York  case  was  an  as- 
sessment on  a  lot  owner  in  proportion  to  the  benefit  for  the 
purpose  of  building  a  sewer,  and  the  Kentucky  case  was  a 
similar  assessment  for  the  extension  of  a  street,  and  both  as- 
sessments were  decided  to  be  unconstitutional,  as  not  being 
legitimate  exercises  of  the  taxing  power.  The  New  York 
case,  however,  was  reversed  on  appeal,  in  the  court  of  ap- 
peals ;  (4  Comst.  428 ;)  and  the  doctfiII^^tseff^<6ems  to  havo- 
been  subsequently  abandoned  in  effect  in  Kentucky,  in  the 
case  of  the  City  of  Lexington  v.  McMillain's  heirs,  9  Dana, 
613,  by  the  same  court,  composed  of  the  same  judges,  in 
which  it  originated.  In  the  latter  case,  Lexington  was  au- 
thorized by  its  charter  to  cause  the  streets  to  be  paved  at  the 
expense  of  the  lot  owners  in  each  square,  either  upon  the 
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application  of  the  greater  part  of  them,  or  without  such  ap- 
plication by  the  unanimous  consent  of  the  mayor  and  coun- 
cil ;  and  one  question  being  as  to  the  validity  of  an  assess- 
ment that  had  been  made  pursuant  to  an  ordinance  passed 
with  the  required  unanimity,  the  court  held  it  valid,  sug- 
gesting that  each  squa/re  might  be  considered  an  independent 
mumcipality  for  this  purpose.  Upon  principle,  there  is  no- 
thing, we  think,  in  the  objection. 

In  distinguishing  taxation  from  the  taking  of  private  pro-J 
perty  imder  the  right  of  eminent  domain,  it  has  been  wel 
observed  that  taxation  exacts  property  from  individuals 
their  respective  shares  of  contribution  to  a  public  burden 
Private  property  taken  by  the  right  of  eminent  domain  is  not 
taken  as  the  owner's  share  of  such  a  contribution,  but  as  so^ 
much  beyond  it.  Taxation  operates  upon  a  class  of  persons  or 
things,  and  by  some  rule  of  apportionment.  The  exercise  of 
the  right  of  eminent  domain  operates  upon  individual  per- 
sons or  things,  and  without  any  reference  to  what  is  exacted 
from  others.  The  present  tax,  if  we  may  consider  it  as  one, 
operates  upon  a  class  of  persons — the  owners  of  the  several 
tracts  of  land  over  which  the  road  passes — is  assessed  against 
them  in  proportion  to  the  benefit  each  derives  from  the  im- 
provement, and  is  exacted  from  them  as  their  respective 
shares  of  contribution  to  the  establishment  of  the  road.  We 
may  remark,  too,  that  taxation  of  this  character  has  prevailed 
too  long  and  too  extensively  to  be  treated  as  illegitimate,  or 
denounced  as  legislative  spoliation  under  the  guise  of  the 
taxing  power.  It  prevailed  in  England  several  centuries 
ago ;  and  the  assessments  made  there  by  the  commissioners  of 
sewers  on  the  lands  affected  by  their  operations  was  taxation 
of  this  character.  (28  Hen.  VIII,  chap.  5,  sec.  6.)  In  Mas- 
sachusetts, from  an  early  period,  meadows,  swamps  and  low- 
lands were  required  to  be  assessed  among  the  proprietors  to 
pay  the  expense  of  draining  them,  (Rev.  Stat,  of  Mass.  p. 
678,)  and  in  Connecticut  the  same  power  was  given  to  com- 
missioners for  draining  marshy  lands.  (Conn.  Stat.  ed. 
1839,  p.  544.)  It  is  said  by  the  judge,  who  delivered  tfce 
18 — ^VOL.  XXV. 
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opinion  of  the  court  of  appeals  in  the  Brooklyn  case  before 
referred  to,  that  the  system  of  local  taxation  for  local  im- 
provements, by  assessing  the  burden  according  to  the  benefit, 
had  prevailed  for  more  than  one  hundred  and  fifty  years,  and 
that  this  power  was  given  to  the  corporation  of  Ijiew  York  in 
1691,  and  had  since  been  conferred  on  nearly  every  city  and 
on  many  of  the  villages  of  the  state.  We  are  informed  in  the 
opinion  of  the  Supreme  Court  of  Kentucky,  in  the  Lexington 
case  before  referred  to,  that  the  assessment  of  benefits  for  the 
improvement  of  streets  had  been  sanctioned  as  constitutional 
in  Louisiana,  South  Carolina,  and  Pennsylvania ;  had  been 
virtually  recognized  by  the  courts  in  New  York  and  Massa- 
chusetts, and  had  never  been  declared  unconstitutional  by 
any  court,  so  far  as  they  had  been  able  to  ascertain  ;  and  we 
may  ourselves  remark  that  similar  taxation  is  authorized  by 
law  in  New  Jersey,  Maryland,  Virginia,  Ohio  and  Indiana, 
and  either  acquiesced  in  by  these  conmiunities  or  adjudged 
valid  by  their  courts.  Finally,  the  validity  of  local  assess- 
ments of  this  character  was  considered  and  affirmed  in  this 
court  at  our  last  St.  Louis  fall  term,  in  the  case  of  Lockwood 
V.  The  City  of  St.  Louis,  24  Mo.  20,  where  the  assessment  was 
to  construct  a  common  sewer,  and  was  levied  on  all  the  lots 
in  an  arbitrary  district — ^laid  oflf  by  the  corporation  for  the 
purpose  of  constructing  the  sewer. 

The  only  difference  between  that  and  the  present  case,  if 
we  may  look  on  the  provision  of  law  we  are  now  considering 
as  an  exertion  of  the  taxing  power,  is,  that  there  the  assess- 
ment was  in  proportion  to  the  value  of  the  lot ;  here,  it  is  in 
proportion  to  the  benefit  to  accrue  to  the  owner  of  the  ground. 
That  case,  therefore,  does  not  touch  the  objection  that  the 
present  assessment  is  invalid  as  a  tax  by  reason  of  our  consti- 
tutional provision  requiring  all  property  subject  to  taxation 
to  be  taxed  according  to  its  value.  This,  as  we  have  already 
remarked,  is  one  of  the  two  express  limitations  to  be  found  in 
our  constitution  upon  the  taxing  power,  and  was  the  subject 
of  a  good  deal  of  discussion  in  the  case  of  Crow  v.  The  State, 
14  Mo.  237.     Whether  the  effect  of  the  provision  be  to  re- 
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quire  the  legislature,  in.laying  a  property  tax,  to  tax  all  the 
property  in  the  state  subject  to  state  taxation,  without  omit- 
ting any,  or  whether  it  only  requires  them  to  tax,  without 
discrimination^  all  the  objects  of  property  that  they  may  select 
for  taxation^  or  whether  the  clause  is  satisfied  by  taxation 
levied  according  to  the  value  of  the  taxed  property  and  not 
arbitrarily  at  specific  sums  fixed  by  the  legislature,  as  the 
judges  in  the  case  referred  to  seem  to  have  respectively 
thought,  we  need  not  stop  to  inquire — ^the  question  before  us 
being  whether  an  assessment  of  this  character  is  a  property 
tax  within  the  meaning  of  this  constitutional  provision.  A 
system  of  taxation  framed  exclusively  with  a  view  to  a  just 
distribution  of  the  burdens  of  government  among  its  citizens 
would  require  that  each  should  contribute  in  proportion  to 
the  benefit  he  received.  But  as  the  amount  of  benefit  each 
derives  from  the  general  expenditures  of  the  government 
can  not  be  ascertained  with  any  reasonable  certainty,  the  ben- 
efit received  can  not  be  adopted  as  a  standard  for  the  appor- 
tionment of  general  taxation.  The  rich  however  derive  more 
benefit  from  the  government  in  the  protection  and  improve- 
ment of  their  property,  and  therefore  a  tax  against  a  person 
in  proportion  to  his  property,  levied  not  arbitrarily  but  ac- 
cording to  its  value,  apportions  the  burden  according  to  the 
benefit  more  nearly  than  any  other  rule  of  general  taxation, 
and  is  therefore  adopted  as  the  most  equitable  tax  to  defray 
the  general  expenses  of  the  state.  In  local  taxation,  how- 
ever, for  local  objects,  the  personal  benefit  to  each,  it  is  sup- 
posed, may  be  seen  and  estimated  with  a  reasonable  degree 
of  certainty,  and  therefore,  in  such  assessments,  it  is  deemed 
fairer  that  each  should  contribute  in  proportion  to  the  benefit. 
Our  state  revenue  is  assessed  against  persons  in  respect  to 
such  of  their  property  as  the  legislature  select  for  taxation, 
and  in  proportion  to  the  value  of  it ;  while  formerly,  under 
the  territorial  government,  it  was  levied  arbitrarily  on  pro- 
perty at  specific  sums,  fixed  by  the  legislature  (Geyer's  Dig. 
Revenue,  sees.  1,  2,  4,  9) ;  and  certainly  one  effect  of  the 
constitutional  provision  under  consideration  is  to  forbid  the 
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ancient  mode  of  assessment,  and  to  require  the  legislature,  in 
the  imposition  of  taxes  on  persons  in  respect  to  their  property, 
to  assess  them  according  to  the  value  of  the  property  selected 
as  the  objects  of  taxation,  and  not  at  arbitrary,  fixed  rates 
prescribed  by  the  legislature.  But  we  can  not  suppose  it  was 
the  intention  of  the  people  of  this  state  to  suppress  entirely 
that  large  class  of  assessments,  felt  to  be  so  just  and  equitable 
and  which  for  that  reason  had  been  introduced  so  generally 
into  practice,  in  which  each  is  required  to  contribute  to  the 
burden  in  proportion  to  the  benefit  he  deriyes  from  the  ex- 
penditure. When  the  taxation  is  against  one  in  respect  to 
his  property  as  property,  when  he  is  assessed  for  a  property 
tax,  the  assessment  must  be  according  to  the  value  of  the 
taxed  property ;  but  here  the  property  is  assessed  in  respect 
to  the  benefit  he  derives  from  the  improvement ;  it  is  a  tax 
on  the  benefits  rather  than  a  tax  on  the  property,  and  there- 
fore is  not  obnoxious  to  the  constitutional  prohibition  we  are 
now  considering.  The  result  is,  it  was  competent  for  the 
legislature,  in  the  exercise  of  the  taxing  power,  to  require  the 
adjacent  land  owner  here  to  contribute  towards  the  road  in 
proportion  to  the  benefit ;  and  the  provision  in  the  general 
road  law,  that  is  complained  of  as  unconstitutional,  is  in  efiect 
an  exercise  of  this  authority.  And  we  remark  in  this  con- 
nection that  there  is  a  marked  difference  between  general 
taxation  and  special  assessments  for  local  objects,  and  that 
the  word  tax  may  be  used  in  a  contract  or  in  a  statute  so  as 
not  to  embrace  within  its  meaning  local  or  special  taxes,  al- 
though both  kinds  of  taxation  derive  their  authority  from  the 
general  taxing  power ;  and  accordingly,  although  in  Lock- 
wood's  case,  before  referred  to,  we  held  that  church  property 
was  not  exempt  from  the  special  sewer  tax  authorized  by  the 
St.  Louis  general  sewer  act,  yet  it  was  not  suggested  or  sup- 
posed that  the  assessment  was  not  made  under  the  authority 
of  the  general  taxing  power  of  the  state. 

Our  conclusion  in  favor  of  the  validity  of  the  provision 
under  consideration,  to  which  we  have  thus  come  by  consi- 
dering the  question  on  principle,  is  corroborated  by  the  mass 
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of  judicial  decisions  in  the  other  states  on  the  subject.  The 
American  constitutions  generally,  as  already  observed,  con- 
tain the  same  provision  for.  the  protection  of  private  property 
to  be  found  in  our  own,  and  a  similar  statute  provision  has 
been  generally  adopted  throughout  the  United  States  in  re- 
ference to  the  assessment  of  the  damages  for  land  taken, 
whether  by  the  public  or  by  private  corporations,  for  public 
roads  and  canals,  as  well  as  for  turnpikes  and  plank  roads  and 
railways  ;  and  Virginia,  Kentucky  and  Tennessee  are,  we  be- 
lieve, the  only  states  in  which  the  provision  has  been  treated 
by  the  courts  as  invalid.  (James  River  and  Kanawha  Co.  v. 
Turner,  9  Leigh,  315-841 ;  Woodfolk  v.  The  Nashville  and 
Chattanooga  Railroad  Co.  2  Swan,  422,  and  Jacobs  v.  The 
City  of  Louisville,  9  Dana,  114.) 

In  many  of  the  states  its  constitutional  validity  has  been 
expressly  affirmed  by  the  courts,  while  in  others  it  has  been 
silently  acquiesced  in,  and  <ve  refer  to  the  following  authori- 
ties for  the  course  of  American  legislation  and  judicial  deci- 
sions upon  the  subject.  In  many  of  these  cases  the  decision 
is  put  on  the  ground  that  the  government  is  only  bound  to 
indemnify  the  owner  against  whatever  damage  may  result  to 
him  from  the  application  of  his  property  to  the  public  use, 
which,  although  diflFerent  from  the  ground  on  which  our  de- 
cision is  placed,  produces  under  our  existing  laws  the  same 
practical  result  in  the  assessment  of  the  damages.  (Mass. — 
Rev.  Stat.  chap.  24,  sec.  81;  Commonwealth  v.  Combs,  2 
Mass.  492 ;  Commonwealth  v.  Sessions  of  Middlesex,  9  Mass. 
370  ;  Commonwealth  v.  Norfolk  Sessions,  5  Ijjf^s.  486.  New 
York — 2  Rev.  Stat.  412 ;  Livingston  v.  Mayor  of  New  York,  8 
Wend.  80 ;  The  People  v.  Mayor  of  Brooklyn,  4  Comst.  428. 
Pennsylvania  Railroad  Co.  v.  Heister,  8  Penn.  State  Rep.  447; 
McMasters  v.  The  Commonwealth,  8  Watts,  294.  HI. — ^Alton 
&  Sangamon  Railroad  Co.  v.  Carpenter.  14  111.  199.  Ohio— - 
Symonds  v.  City  of  Cincinnati,  14  Ohio,  147.  Alabama — Code 
1862,  p.  257,  sec.  1186.  27  Miss.  210.  Vermont— Compiled 
Stat,  of  1850,  p.  173,  sec.  67.    Maryland— 5  Gill.  888;  1 
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Mary.  540 ;  5  Mary.  314.  Indiana— The  State  v.  Mclntyre, 
5  Blackf.  386.) 

As  to  our  own  legislation,  we  remark  that  the  first  Ameri- 
can road  law  passed  here  was  enacted  by  the  governor  and 
judges  of  the  territory  of  Louisiana  on  the  6th  of  July,  1806, 
by  which  it  was  made  the  duty  of  the  jury  empanelled  to  as- 
sess the  damages,  to  certify  to  the  court  their  opinion 
"  whether^  any  damage,  and,  if  any,  how  much  damage  would 
accrue  to  the  owner  of  the  ground  by  the  passing  of  the  road 
through  the  same."  The  provision,  in  substantially  the  same 
language,  was  reenacted  in  1814  by  the  territorial  legislature, 
and  has  been  successively  reenacted,  in  the  same  language, 
at  every  revision  of  our  laws  since,  down  to  the  present  time. 
At  the  revision  of  1845  a  second  article  in  reference  to  state 
roads  was  added  to  the  road  law ;  and  the  17th  section  of 
that  article,  expressly  requiring  the  advantages  as  well  as  dis- 
advantages to  be  taken  into  consideration  in  the  assessment 
of  the  damages,  is  a  new  provision  then  for  the  first  time  in- 
troduced into  the  revised  statutes,  and  which  was  then,  it 
would  seem,  confined  to  state  roads,  although  in  the  last  re- 
vision it  has  been  extended  to  county  roads. 

But,  although  the  first  article  of  the  act  of  1845,  in  refer- 
ence to  county  roads,  does  not  expressly  require  the  advan- 
tages as  well  as  the  disadvantages  to  be  taken  into  considera- 
tion in  the  assessment  of  the  damages,  yet  this  seems  to  be  re- 
quired in  effect  by  confining  the  compensation  to  be  allowed 
to  the  owner  to  '^  the  damages  he  may  sustain  by  reason  of  the 
.  road's  passing|^rough  his  land."  The  road  law  of  the  North- 
west territory,  passed  at  Cincinnati  in  1799,  provided  that  the 
persons  chosen  to  assess  the  damages  of  those  through  whose 
land  a  public  road  was  proposed  to  be  run  "  should  take  into 
their  consideration  how  much  less  valuable  the  land  would  be 
rendered  by  reason  of  the  contemplated  road  and  assess  the 
damages  accordingly."  This  provision  seems  to  have  conti- 
nued in  force  in  the  territory  until  the  whole  coimtry  was  suc- 
cessively organized  into  states,  and  the  courts  of  these  states 
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have  put  upon  the  provision  in  their  constitutions,  where  the 
question  was  as  to  the  compensation  to  be  allowed  for  land 
taken  for  roads,  the  same  construction  that  was  given  to  their 
ancient  road  act,  which  was  that  it  secured  to  the  owner  not 
the  price  of  the  property  taken  but  a  recompense  for  the  actual 
injury  sustained^  taking  into  consideration  the  advantages  as 
well  as  the  disadvantages  to  result  from  the  act.  (Mclntyre  v. 
The  State,  5  Black.  386.)  Now  our  act  of  1845  in  reference 
to  county  roads,  although  not  identic^  in  language  in  this 
particular  with  the  old  territorial  law  from  which  it  was  pro- 
bably taken,  would  seem  to  impose  the  same  injunction  in  re- 
ference to  the  assessment  of  damages  that  is  tacitly  enjoined 
in  the  territorial  law  and  expressly  commanded  in  oiu:  act  of 
1845  in  reference  to  state  roads,  and  in  our  act  of  1855  in 
reference  to  all  roads  both  state  and  coimty.  This,  however, 
we  are  not  now  called  on  to  determine,  as  the  17th  section  of 
the  second  article  of  the  road  law  of  1845  is  applicable  to  the 
present  proceeding,  and  the  language  there  used  is  such  as 
to  leave  no  doubt  as  to  the  effect  of  the  law,  if  the  legislature 
have  the  constitutional  power  to  require  what  they  have  com- 
manded. 

But,  although  we  concur  with  the  circuit  court  in  think- 
ing this  section  of  the  road  law  constitutional,  yet  the  judg- 
ment must  be  reversed  upon  another  ground.  The  only  facts 
agreed  between  the  parties,  and  upon  which  the  decision  was 
pronounced,  were,  that  the  road  ran^'  through  the  plaintiff's 
land  one  hundred  and  twenty-two  poles,  and  occupied  one 
and  one-half  acres  of  ground,  worth  fifteen  dollars  per  acre ;", 
but  it  was  not  admitted  that  the  road  was  any  benefit  to  the 
party,  and  the  court,  we  think,  could  not  infer  this  as  a  matter 
of  law  from  the  agreed  facts,  and  pronounce  against  allowing 
the  plaintiff  any  compensation  for  the  property  of  which  he 
was  deprived. 

As  to  the  proper  rule  by  which  to  compute  the  benefits  in 
cases  of  this  character,  it  may  not  be  improper,  as  the  case  is 
to  be  remanded  for  further  proceedings,  to  remark  that  the 
Supreme  Court  of  Massachusetts,  in  the  case  of  Meacham  v. 
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The  Fitzhugh  Railroad  Co.,  4  Cush.  392,  declared  that  the 
benefits  to  be  charged  against  the  adjacent  land  owners  and 
deducted  from  the  compensation  to  be  paid  to  them,  were  the 
direct  and  peculiar  benefits  that  would  result  to  them  in  par- 
ticular, and  not  the  general  benefit  that  fliey  would  derive  in 
common  with  other  land  owners  from  the  building  of  the 
road ;  and  this  seems  to  be  substflntially  the  principle  adopted 
by  our  own  legislature  as  just  and  equitable  in  the  St.  Louis 
street  improvement  act  before  referred  to,  and  ought  perhaps 
to  be  followed  in  the  construction  of  this  provision  of  the  road 
law.  In  reference  to  the  disadvantages,  it  is  to  be  observed 
that  the  constitution  only  secures  to  the  owner  the  price  of 
his  property,  but  it  is  competent  for  the  legislature  to  go  be- 
yond this,  and  not  only  pay  him  the  value  of  his  property, 
but  also  indenmify  him  against  any  damage  that  will  result 
to  him  from  the  use  to  which  it  is  to  be  applied ;  and  this  they 
have  effected  by  requiring  the  disadvantages  as  well  as  the 
advantages  to  be  taken  into  consideration  in  the  assessment 
of  the  damages.  Judge  Ryland  concurring,  the  judgment  is 
reversed,  and  the  cause  remanded. 

Scott,  J.,  dissenting.  I  dissent  from  so  much  of  the  opin- 
ion of  the  majority  of  the  court  as  maintains  that,  in  the  com- 
putation of  the  damages  to  be  paid  to  the  owner  of  the  pro- 
perty taken  for  public  use,  regard  must  be  had  to  the  advan- 
tages and  disadvantages  resulting  to  such  owner  from  the  use 
to  which  the  property  may  be  applied.  The  value  in  cash  of 
the  thing  taken,  considering  its  place  and  situation,  is  the 
compensation  contemplated  by  the  constitution  to  which  the 
owner,  as  such,  is  entitled.  The  legislature  may  compensate 
disadvantages  with  advantages,  but  the  value  of  the  property 
taken  must  be  paid  for  in  money. 
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Waltheb,  PlaintiflF  in  Error,  v.  Wabner,  et  al.j  Defendants 

in  Error.  25  277! 

108    812| 
26    277 

1.  The  building  of  a  railroad  by  a  private  corporation,  under  the  authority  of 

the  legislature,  for  the  accommodation  of  the  public,  is  a  public  use  for 

which  private  property  may  be  lawfully  taken. 

2.  Legislative  acts  authorizing  the  taking  of  private  property  for  public  use 
are  unconstitutional  unless  they  provide  the  owner  with  a  proper  remedy  to 
obtain  a  just  compensation. 

8.  This  remedy  must  be  an  efficient  one ;  there  must  be  an  adequate  fund, 
and  an  appropriate  legal  remedy  to  enforce  its  application;  a  judgment 
against  a  private  corporation  is  not  sufficient. 

4.  In  proceedings  instituted  by  the  Pacific  Railroad  Company  to  obtain  title 
to  land  upon  which  said  company  had  located  its  railroad,  a  judgment  was 
rendered  against  the  company  for  the  damages  assessed,  and  an  order  was 
made  transferring  the  title  to  the  land  to  the  company ;  hdd,  that  actual 
payment  of  the  damages  was  essential  to  the  vesting  of  the  title  in  the  com- 
pany ;  no  entry  upon  said  land  prior  to  such  payment  for  the  purpose  of 
constructing  the  railroad  could  be  justified. 

5.  It  is  competent,  it  seems,  for  the  legislature  to  authorize  entries  upon  pri- 
vate property  without  compensation  for  the  purpose  of  making  examinations 
and  surveys  preliminary  to  the  location  of  a  railroad. 

Error  to  Cole  Circuit  Court. 

Parsons  and  Morrow ^  for  plaintiflf  in  error. 

I.  The  court  should  have  sustained  the  motions  to  strike 
out  so  much  of  defendants'  original  answer  as  justified  the 
entry  upon  and  taking  the  land  by  virtue  of  the  "  act  to  in- 
corporate the  Pacific  Railroad,"  approved  March  12th,  1849 ; 
the  "  act  to  expedite  the  construction  of  the  Pacific  Railroad 
and  the  Hannibal  and  St.  Joseph  Railroad,"  approved  Febru- 
ary 22d,  1851 ;  the  act  to  amend  the  act  entitled  "  An  act  to 
incorporate  the  Pacific  Railroad,"  approved  March  1st,  1851, 
and  the  "  act  to  authorize  the  formations  of  railroad  associa- 
tions and  to  regulate  the  same,"  approved  February  24th, 
1853.  Said  answer  does  not  allege  that  the  Pacific  Railroad 
Company  performed  the  conditions  required  of  it  by  the  9th 
and  10th  sections  of  the  "  act  to  incorporate  the  Pacific  Rail- 
road," approved  March  12th,  1849,  and  by  the  14th,  15th, 
16th,  17th  and  18th  sections  of  the  "  act  to  authorize  the  for- 
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mation  of  the  railroad  associations  and  to  regulate  the  same," 
approved  February  24th,  1853. 

The  right  of  entry  and  possession  under  this  act  exists  only 
after  the  payment  of  the  damages  assessed,  which  payment  is 
not  alheged  in  the  answer.  It  is  manifestly  defective  under 
this  statute.  (See  Bloodgood  v.  Mohawk  &  Hudson  Railroad 
Company,  18  Wendell,  9.)  The  56th  section  of  this  act  makes 
the  sections  above  cited  applicable  to  the  Pacific  Railroad 
Company. 

II.  The  act  of  1849,  incorporating  the  Pacific  Railroad 
Company,  does  not  give  the  company  the  power  to  take  pri- 
vate property  before  making  compensation  for  the  same.  (See 
sections  9  and  10.)  The  construction  of  these  sections,  as 
contended  for  by  the  defendants,  is  unconstitutional.  (Con- 
stitution of  the  United  States,  amendments  art.  5 ;  Consti- 
tution of  Missouri,  art.  13,  sec.  7.)  Just  compensation,  as 
meant  by  the  constitution,  is  a  certain  and  complete  repara- 
tion in  money  for  the  property  taken.  The  payment  must 
not  depend  on  any  contingency.  The  owner  of  the  property 
can  not  be  compelled  to  surrender  it,  and  credit  a  corporation 
which  may  be  solvent  to-day  and  insolvent  tomorrow,  li  is 
by  no  means  certain  that  corporations  will  pay  all  their  lia- 
bilities. A  promise  from  them  or  any  of  them  is  not  the  cer- 
tain compensation  intended  by  the  constitution.  The  proper 
construction  of  the  act  is  that  the  compensation  for  the  pro- 
perty taken  must  be  made  before  or  at  the  time  it  is  taken 
and  appropriated.  (See  Bloodgood  v.  Mohawk  &  Hudson 
Railroad,  18  Wendell,  9  ;  Blanchard  v.  Maysville  &  Lexing 
ton  Turpike  Co.  1  Dana,  86 ;  25  Wendell,  464 ;  3  Hill,  567  ; 
2  Kent,  339 ;  8  Howard,  240 ;  9  Georgia,  347.) 

III.  The  supplemental  answer  set  up  nothing  more  by  way 
of  defence  than  is  contained  in  the  original,  except  that  the 
Pacific  Railroad  Company  has  taken  steps  to  have  the  plain- 
tiff's damages  assessed,  and  that  advantages  accrue  to  him 
by  the  construction  of  the  road.  The  objections  to  the  origi- 
nal apply  with  equal  force  to  the  supplemental  answer. 

The  supposed  advantages  to  the  plaintiff  resulting  from  the 
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alleged  traspass  coiild  not  be  pleaded  as  a  defence.   (7  Maine, 
886 ;  9  Dana,  114 ;  5  Dana,  28  ;  7  Dana,  81.) 

IV.  The  proceedings  in  the  case  of  the  Pacific  Railroad 
Company  against  the  plaintiflF  were  inadmissible  as  evidence 
in  this  case.  The  award  of  the  commissioners  was  not  war- 
ranted by  the  law,  and  the  judgment  of  the  court  upon  the 
award  in  giving  judgment  for  crossings  was  not  authorized 
by  the  law.  The  act  under  which  said  proceedings  were  had 
requires  compensation  for  damages  to  be  in  money.  (See 
16th,  17th  and  18th  sections  of  the  "  act  to  authorize  the  for- 
mation of  railroad  associations  and  to  regulate  the  same," 
approved  February  24th,  1863  ;  18  Pickering,  443.) 

V.  The  court  should  have  given  the  1st,  2d,  3d,  4th,  6th, 
6th  and  7th  instructions  asked  by  plaintiff,  and  should  have 
refused  the  2d,  3d  and  4th  asked  by  defendant.  See  authori- 
ties cited  in  the  1st,  2d  and  3d  points  made  by  plaintiff  in 
error.  (Gallaher  v.  Gates,  20  Mo.  237  ;  Cooper  County  v. 
Geyer,  19  Mo.  267;  Baldwin's  0.  C.  206;  9  Ga.  366;  26 
Wend.  497;  3  Kelly,  46.) 

GardenhirCy  for  defendant  in  error. 

I.  The  charter  of  the  company  gave  them  full  power  to 
survey,  mark,  locate  and  construct  a  railroad  over  the  land 
of  the  plaintiff  in  error  without  previously  ascertaining  and 
paying  or  tendering  him  the  damages.  (Laws  of  1849,  220, 
221,  sees.  7,  9  and  10.)  It  gave  him  a  judgment  against  the 
company  for  the  amount  of  damages  assessed,  and  the  com- 
pany an  order  simultaneously  with  the  judgment,  vesting  in 
them  the  fee  simple  title  of  the  land.  The  mode  of  acquiring 
title  to  land  by  raiboad  associations,  prescribed  by  the  13th, 
14th,  16th,  16th,  17th  and  18th  sections  of  the  act  of  Febru- 
ary 24th,  1863,  to  authorize  the  formation  of  railroad  asso- 
ciations and  to  regulate  the  same,  (Sess.  acts  1863,  pp.  128- 
131 ;  R.  C.  1866,  pp.  414-19,)  is  not  applicable  to  the  Pacific 
Railroad. 

II.  The  charter  of  the  Pacific  Railroad  is  constitutional, 
although  it  vests  in  the  company  the  fee  simple  title  of  the 
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land  upon  judgment  against  them  for  the  damages  assessed. 
(1  Baldw.  C.  0.  226,  227 ;  3  Hov.  Miss.  250 ;  6  Wend. 
684  ;  14  Wend.  51 ;  12  Mass.  483 ;  7  N.  Hamp.  70,  71 ;  25 
Venn.  66  ;  81  Maine,  215 ;  35  Maine,  328  ;  1  Foster,  359 ; 
9  Conn.  436 ;  2  Kent,  Com.  399 ;  20  Johns.  744.)  The 
constitutionality  of  the  general  law  in  regard  to  roads  and 
highways  has  never  been  attacked,  and  yet  it  is  subject  to 
the  same  objection  as  the  charter  of  the  Pacific  Railroad. 
(R.  C.  1855,  p.  1372-3,  s.ecs.  21-25.)  The  authorities  de- 
nying the  constitutionality  of  the  law  admit  the  right  of  entry 
for  the  purpose  of  locating  the  road.  This  gives  up  the  tort; 
for  it  may  and  usually  does  become  necessary  in  locating  the 
road  to  destroy  the  timber  and  sink  shafts  on  the  line  of 
the  survey.  What  is  the  diflference  in  principle  between 
cutting  timber  and  digging  up  the  soil  in  locating  the  road, 
and  doing  the  same  thing  in  constructing  it  ?  Locating  the 
road  is  not  taking  the  property ;  neither  is  constructing  it 
taking  it.  One,  however,  is  just  as  permanent  a  use  of  the 
land  as  the  others.  Taking  can  be  nothing  less  than  the 
divestiture  of  the  fee.  Neither  the  location  nor  construction 
of  the  road  does  this.  The  fee  is  still  in  the  land  owner 
with  powers  to  force  the  vendees  of  the  law  specifically  to 
perform  the  contract  made  by  the  law.  (1  Amer.  R.  0. 
167,  note.) 

III.  The  charter  of  the  company  provides  a  remedy  for  the 
land  owner  to  recover  damages  for  the  location  and  construc- 
tion of  the  track  across  his  land ;  and  it  is  exclusive  of  the  rem- 
edy at  conmion  law.  Lawful  authority  being  given  to  take  the 
property  for  public  use,  the  act  of  taking  was  justifiable,  and 
no  action  for  a  tort  will  lie.  (Seo  1  Amer.  R.  C.  166,  note 
1 ;  7  Ad.  &  El.  124 ;  3  Eng.  Law  &  Eq.  59  ;  6  ib.  179.)  The 
land  owner  may  by  mandamus  compel  the  company  to  have 
his  damages  assessed  and  paid.  (5  Pick.  323  ;  5  Watts,  152 ; 
1  Barb.  34 ;  4  Barb.  64  ;  31  Maine,  272  ;  1  Ohio  State  Rep. 
77, 105 ;  9  Smede  &  Marsh.  77,  90 ;  17  Ala.  530 ;  18  Wend. 
18.)  He  may  also  have  an  injunction,  in  a  proper  case, 
until  they  are  assessed  and  paid.     (2  Kent,  399,  400,  note 


Digitized  by 


Google 


JULY  TERM,  1867.  281 

Walther  v.  Warner. 

a;  20  Johns.  744,  746;  1  Baldwin's  C.  C.  226;  3.  How. 
Miss.  250 ;  2  Story's  Eq.  sec.  969,  ft.)  These  remedies 
admit  the  constitutionality  of  the  law  and  enforce  its  execu- 
tion in  a  constitutional  way  so  as  to  protect  private  rights. 
The  action  of  the  plaintiflF  in  error  denies  it,  denies  in  fact 
the  right  of  eminent  domain,  and  treats  the  executors  of  the 
law  as  trespassers. 

Leonabd,  Judge,  delivered  the  opinion  of  the  court. 

The  questions  in  the  present  case  relate  to  the  proper  con- 
struction of  our  constitutional  provision  prohibiting  private 
property  from  being  taken  for  public  use  without  a  just  com- 
pensation. We  have  remarked,  in  an  opinion  delivered  at 
the  present  term,  (Newby  v.  Platte  co.,  ante  p.  268,)  what  in 
deed  seems  to  be  unquestionable,  that  there  is  in  this  pro- 
vision an  implied  prohibition  against*  the  taking  of  private 
property  for  any  purpose  other  than  for  public  use.  And,  ac- 
cordingly, the  particular  questions  to  which  our  attention  is 
now  called  are  whether  the  use  of  the  plaintiflTs  property  by 
the  company  for  the  construction  of  their  road  is  a  public 
use  within  the  meaning  of  the  constitution,  and  if  so, 
whether,  under  our  constitution  and  the  laws  applicable  to  this 
transaction,  it  was  lawful  for  the  company  imder  the  cir- 
cumstances of  the  case  to  enter  upon  the  plaintifFs  land  for 
the  purpose  of  constructing  their  road.  The  first  point  has 
not  been  contested  here,  and  no  matter  what  doubts  in  refer- 
ence to  it  may  have  been  formerly  entertained,  we  suppose  it 
must  be  considered  as  now  settled  by  the  course  of  American 
decisiop  that  the  building  of  a  railroad  by  a  private  corpora- 
tion, under  the  authority  of  the  legislature,  'for  the  accom- 
modation of  the  conununity,  is  a  public  use  for  which  private 
property  may  be  lawfully  taken.  The  other  point  involves 
the  inquiry,  whether  the  defendant's  entry  upon  the  plain- 
tiffs land,  in  order  to  construct  the  road,  was  authorized  by 
the  legislature ;  and  if  it  was,  whether  these  legislative 
provisions  are  consistent  with  the  constitution.    And  we  may 
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consider  the  last  question  first,  as  the  determination  of  it 
against  the  power  of  the  legislature  will  supersede  the  neces- 
sity of  considering  and  deciding  the  other. 

The  7th  section  of  the  act  of  March,  1849,  to  incorporate 
the  Pacific  Railroad  Company,  gives  them  authority  "  to  sur- 
vey, mark,  locate  and  construct"  a  railroad  from  the  city  of 
St.  Louis  to  the  city  of  Jefferson,  and  thence  to  some  point  on 
the  western  line  of  Van  Buren  county,  and  to  hold  a  strip  of 
land  not  exceeding  one  hundred  feet  wide,  and  other  sufii- 
cient  lands  for  depots,  Ac,  and  "  to  select  such  route  as  they 
may  deem  most  advantageous  ;"  and  the  subsequent  actions 
provide  a  mode  by  which  the  company  may  acquire  the  land 
for  the  road,  when  they  can  not  agree  with  the  owners,  and 
for  this  purpose  the  act  directs  that  the  proper  court  shall, 
after  the  assessment  of  the  damages  in  the  manner  provided 
by  the  act,  "  render  a  judgment  for  them  against  the  company 
and  in  favor  of  the  oiiCner,  and  make  an  order  vesting  in  the 
company  the  fee  simple  to  the  land."  The  general  railroad 
law  of  February,  1853,  after  providing  for  the  formation  of 
railroad  companies,  authorizes  them  "  to  lay  out  their  roads 
not  exceeding  one  hundred  feet  in  width,  and  to  construct 
the  same,"  and  "  to  purchase,  hold  and  use  all  such  real 
estate  as  may  be  necessary  for  said  roads  and  the  stations  and 
other  accommodations  necessary  to  accomplish  the  object  of 
their  incorporation,"  and  "  to  cause  such  examinations  and 
surveys  for  their  proposed  railroads  to  be  made  as  may  be 
necessary  to  the  selection  of  the  most  advantageous  route, 
and  for  such  purpose,  by  their  officers,  agents  or  servants,  to 
enter  upon  the  land  or  waters  of  any  person,  but  subject  to 
responsibility  for  all  damages  that  shall  be  done  thereby." 
This  act  also  provides  a  mode  by  which  all  companies,  whether 
formed  under  that  law  or  incorporated  by  a  special  act  of  the 
legislature,  may,  when  they  can  not  otherwise  obtain  it,  ac- 
quire the  necessary  land  for  their  roads ;  and  for  this  pur- 
pose the  act  directs  that  "  the  damages  shall  be  assessed  by 
commissioners  to  be  appointed  upon  the  petition  of  the  com- 
pany," and  that  upon  the  confirmation  of  the  commissioners' 
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report  by  the  proper  court  or  judge  such  court  or  judge  shall 
make  an  order  reciting  the  substance  of  the  proceeding  and 
directing  to  whom  the  money  is  to  be  paid,  and  that  a  certi- 
fied copy  of  this  order  shall  be  recorded  in  the  proper  clerk's 
office,  and  that  "  thereupon,  and  on  the  payment  or  deposit 
by  the  company  of  the  sums  to  be  paid  as  compensation  for 
the  land,  the  company  shall  be  entitled  to  enter  upon,  take 
possession  of  and  use  the  said  land  for  the  purpose  of  its  in- 
corporation during  the  continuance  of  its  corporate  existence ; 
and  all  persons  made  parties  to  the  proceedings  shall  be  divest- 
ed and  barred  of  all  right,  estate  and  interest  in  such  real  estate 
during  the  corporate  existence  of  the  company.  It  is  also  pro- 
vided in  this  law,  that,  if  the  making  of  this  order  be  delay- 
ed more  than  thirty  days  from  the  date  of  the  presenting  of 
the  petition  for  the  assessment  of  damages,  "  the  company 
shall  be  entitled  to  enter  on  the  possession  of  the  land,  pro- 
vided such  bonds  as  the  court  may  require  for  the  payment 
of  the  award  of  the  commissioners  shall  first  be  filed  ;"  and 
also,  that  if  "  after  an  attempt  to  acquire  title  by  appraisal  or 
otherwise,  it  is  found  that  the  title  thereby  attempted  to  be 
acquired  is  defective,"  the  company  may  proceed  anew  to  ac- 
quire the  title,  and  at  any  stage  of  such  new  proceeding  the 
court  "  may  authorize  the  corporation,  if  in  possession,  to  con- 
tinue in  possession,  and  if  not  in  possession  to  take  possession, 
and  use  such  real  estate  during  the  pendency  and  until  the 
final  conclusion  of  such  new  proceeding,  and  may  stay  all 
actions  against  the  company  on  account  thereof  on  such 
company  paying  into  court  a  sufficient  sum,  or  giving  secu- 
rity, as  the  court  may  direct,  to  pay  the  compensation  there- 
for when  finally  ascertained." 

These,  it  is  believed,  are  all  the  provisions  of  law  applica- 
ble to  the  case.  The  facts  may  be  stated  in  a  few  words : 
The  suit  is  for  alleged  trespasses  committed  by  the  defen- 
dants in  constructing  the  Pacific  Railroad  upon  the  plaintiflTs 
ground  before  the  company  had  commenced  proceedings 
against  the  plaintiff"  to  acquire  title  to  it,  although  afterwards 
and  before  the  present  suit  was  commenced  they  did  insti- 
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tute  such  proceedings,  and  so  conducted  them  that  during 
the  progress  of  this  suit  a  judgment  was  rendered  against 
the  company  for  the  assessed  damages,  and  an  order  wa? 
made  vesting  the  title  to  the  land  in  the  company.  In  the 
course  of  the  present  suit  the  defendants  amended  their  an- 
swer, alleging  the  institution  of  these  proceedings  to  acquire 
title,  and  that  they  were  yet  pending  and  being  prosecuted 
by  the  company  with  reasonable  diligence  to  a  termination. 
The  court  refused  to  strike  out  this  amended  answer,  admit- 
ted these  proceedings  in  evidence  on  the  trial,  and  directed 
the  jury  substantially  that  if  the  company  had  located  their 
road  on  the  plaintiflF's  land,  and  the  trespasses  complained  of 
were  necessarily  committed  by  the  company's  contractors  in 
the  construction  of  the  road,  the  plaintiflF  could  not  recover 
on  account  of  such  acts. 

It  is  thus  seen  that  the  practical  question  in  the  case  is, 
whether  the  legislative  acts,  to  which  we  have  referred,  any 
or  all  of  them,  justify  the  alleged  trespasses,  and  we  are  of 
opinion  that  they  do  not ;  and  that,  therefore,  the  judgment 
must  be  reversed  and  the  cause  remanded,  and  in  this  we  all 
concur. 

Supposing  the  provisions  of  the  general  railroad  law  on 
this  subject  to  be  applicable  to  all  railroad  companies,  there 
is  no  pretence  that  the  company  had  any  authority,  under  the 
provisions  of  that  law,  upon  the  facts  of  their  case,  to  enter 
on  the  plaintiff's  land  for  the  purpose  of  constructing  the 
road.  Tliat  act  is  very  cautiously  worded  for  flie  protection 
of  private  property  ;  and  while  it  confers  authority  upon  rail- 
road companies  to  enter  upon  the  land  of  others  for  the  pur- 
pose of  making  the  preliminary  examinations  and  surveys,  the 
power  to  enter  for  the  purpose  of  construction  is  withheld 
until  the  damages  are  paidj  except  in  two  classes  of  cases, 
when,  owing  to  the  occurrence  of  events  out  of  the  usual 
course  of  things,  the  companies  are  allowed  to  enter  for  con- 
struction temporarily  during  the  pendency  of  the  proceed- 
ings for  the  assessment  of  the  damages,  upon  depositing  in 
court  a  sum  sufficient  to  meet  the  damages  to  be  assessed. 
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or  Upon  giving  suflScient  bonds  for  the  damages.  This  com- 
pany, however,  have  by  their  original  charter,  as  we  have 
already  observed,  a  general  authority  "  to  survey,  mark, 
locate  and  construct''  their  road  ;  and  if  the  view  taken  at  an 
early  time  by  some  judges,  that  the  authority  given  by  the 
legislature  to  take  private  property  is  valid  although  no  pro- 
vision be  made  for  ascertaining  and  paying  the  owner  the 
required  compensation,  be  correct,  the  authority  here  given 
to  construct  the  road  is  a  suflScient  answer  to  the  alleged 
trespass.  This  opinion  was  advanced  by  Chancellor  Kent,  in 
Rodgers  against  Bradshaw,  20  Johns.  945,  when  he  remarked, 
that  "  it  would  deserve  very  grave  consideration  before  we 
undertook  to  lay  down  the  broad  proposition  that,  notwith- 
standing a  statute  clearly  and  expressly  directed  the  assump- 
tion of  private  property  for  a  necessary  public  object,  it  would 
still  be  a  nullity,  and  the  officer  who  undertook  to  execute  it 
a  trespasser,  if  a  provision  for  compensation  did  not  consti- 
tute part  and  parcel  of  the  act  itself."  It  was,  however,  af- 
terwards seen  that  if  this  view  of  the  constitutional  provision 
for  the  protection  of  private  property  against  the  abuse  of 
the  right  of  eminent  domain  were  to  prevail,  the  provision 
would  be  nothing  more  than  a  mere  moral  rule  that  the 
legislature  might  disregard  with  impunity  so  far  as  the  legal 
rights  of  owners  were  concerned,  and  that  private  property 
was,  in  this  particular,  left  in  our  government  where  it  was 
in  the  civilized  governments  of  Europe,  under  the  protection 
of  the  moral  sense  of  the  legislative  department.  It  was  evi- 
dent too  that  there  was  no  principle  on  which  any  middle 
Course  could  be  taken,  such  as  had  been  suggested  of  pro- 
tecting the  party  by  iryunction  against  the  act  of  the  officer ; 
for  if  the  law  were  constitutional,  the  taking  of  the  property 
was  lawful  and  could  not  be  restrained  by  the  courts  ;  and  if 
it  were  unconstitutional,  it  was  void,  and  the  supposed  au- 
thority that  it  conferred  was  a  nullity,  and  no  answer  to  the 
trespass.  And,  accordingly,  it  is  now  settled  by  the  more 
modem  decisions,  that  legislative  acts  which  direct  private 
property  to  be  taken  for  ptiblic  use  must  provide  the  ovmer 
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with  a  proper  remedy  to  obtain  compensation,  or  they  will  be 
disregarded  by  the  cou/rts  as  inconsistent  with  the  constUution. 
(Bloodgood  V.  M.  &  H.  R.  R.  Company,  18  Wend.  1 ;  City 
of  Pittsburgh  v.  Scott,  1  Penn.  State,  300 ;  Cullender  v. 
Marsh,  1  Pick.  430.) 

This  being  settled,  the  question  then  was,  whether  the  pay- 
ment of  the  compensation  must  precede,  or  at  least  be  con- 
current in  point  of  time  with  the  taking  of  the  property ;  or 
whether  it  was  suflScient  if  provision  were  made  in  the  law 
for  the  ultimate  payment  of  it.  And,  in  order  to  remove  all 
doubt  on  this  point,  some  of  the  more  recent  American  con- 
stitutions have  expressly  provided  that  the  payment  shall  pre- 
cede the  taking.  The  Mississippi  constitution  prohibits  the 
taking  of  private  property  "  without  just  compensation  first 
made ;"  and  such,  too,  is  the  language  of  the  New  Jersey 
constitution  of  1844 ;  and  in  a  Mississippi  case  (Thompson  v. 
Grand  Gulf  R.  R.  Company,  3,  How.  24) — ^where  the  provi- 
sion to  enable  the  company  to  acquire  the  title  to  land  direct- 
ed the  court,  after  the  assessment  of  the  damages,  to  convey 
the  title  to  the  company,  and  at  the  same  time  to  give  judg- 
ment and  execution  against  them  in  favor  of  the  owner  for 
these  damages — ^it  was  decided  that  this  judgment  and  exe- 
cution was  not  compensation  within  the  meaning  of  the  con- 
stitution, and  that  the  provision  to  transfer  the  title  was 
imconstitutional  and  void.  The  provision  of  the  civil  code  of 
Louisiana,  (Art.  489,)  is,  that  no  one  can  be  deprived  of  his 
property  except  "  in  consideration  of  a  previous  and  equita- 
ble indemnity  ;"  and  the  civil  law  of  France  (Art.  545)  is 
to  the  same  effect,  that  no  one  can  be  compelled  to  give  up 
his  property  to  the  public  except  "  for  a  just  and  previous 
indenmity."  The  language  of  our  own  constitution,  which 
it  is  believed  is  the  language  in  which  this  principle  is  gen- 
erally expressed  in  the  American  constitutions,  is  that  private 
property  can  not  be  taken  "  without  just  compensation ;" 
and  it  is  argued,  by  those  who  maintain  that  an  individual 
ought  not  to  be  deprived  of  his  property  toUhmU  at  the  same 
time  receivings  the  equivalent   for  ity   that  our  provision, 
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although  not  in  the  very  same  words  with  the  provisions  we 
have  quoted,  is  of  the  very  same  import,  and  does  not  admit 
of  a  diflferent  meaning  even  if  we  limit  ourselves  to  a  gram- 
matical interpretation  of  it ;  that  the  just  compensation  or 
indemnity  mentioned  in  all  these  provisions  is  the  equivalent 
to  be  paid  to  the  party  for  the  property  that  is  taken  from 
him  and  not  the  promise  of  one  ;  that  the  right  of  eminent 
domain,  as  exercised  in  all  civilized  nations,  is  nothing  other 
.  than  a  power  in  the  state  of  compelling  individuals  to  sub- 
mit in  proper  cases  to  a  sale  of  their  property  for  its  just 
vfdue,  and  that  the  eflFect  of  this  power,  when  exerted,  is  a 
forced  sale  at  the  assessed  price ;  (1  Domat,  book  1,  Tit.  2, 
sec.  13  ;)  that  the  price  to  be  paid  is  of  the  essence  of  a  sale, 
so  that  the  buyer  does  not  become  the  owner  of  the  thing 
bought  but  by  the  payment  of  the  price,  unless  the  seller 
agree  to  accept  some  other  security  in  lieu  of  it ;  and  that 
there  is  no  reason,  in  ordinary  cases  not  calling  for  an  ex- 
ception to  the  general  rule,  why  an  individual  should  be 
compelled  to  part  with  his  property  to  the  public  on  credit ; 
and  that  to  allow  this  is  against  the  whole  spirit  and  scope 
of  the  provision,  and  a  withholding  from  private  property 
that  just  protection  to  which  it  is  fairly  entitled.  In  the  ear- 
lier days  of  our  state  governments,  private  property,  when 
taken  for  the  public  use,  was  taken  mainly  by  the  state,  or 
its  political  subdivisions,  counties,  cities,  &c.,  for  canals,  roads, 
streets,  &c.,  and  the  compensation,  of  course,  was  paid  by 
these  public  bodies  ;  and  the  laws  passed  for  this  purpose 
usually  directed  the  property  to  be  taken  whenever  it  was 
needed,  and  applied  at  once  to  the  public  service,  and  pro- 
vided, at  the  same  time,  for  the  immediate  assessment  and 
payment  of  the  damages  by  a  warrant  drawn  by  a  public 
officer  upon  the  proper  treasury  in  the  usual  manner  of  making 
public  payments.  These  of  course  were,  to  every  practical 
purpose,  cash  sales,  and  were  held  valid  by  the  courts, 
although  the  law  authorized  the  taking  before  the  actual 
payment  of  the  money  to  the  party ;  and  in  this  manner  and- 
to  this  extent,  at  least,  it  became  the  doctrine  of  several  of 
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the  state  courts  that  the  payment  of  the  compensation  need 
not  precede  or  be  simultaneous  with  the  taking.  (Smith  v. 
Helmer,  7  Barb.  426;  Rubottom  v.  McClure,  6  Blackf. 
505;  Bloodgood  v.  M.  &  H.  R.  R.  Com.  18  Wend.  17.) 

The  present  case,  however,  does  not  require  us  to  deter- 
mine this  question  even  in  reference  to  a  private  corporation. 
It  is  enough  here  that  the  law  must  provide  the  owner  with 
the  means  of  obtaining  compensation ;  otherwise,  it  is  admit- 
ted on  all  sides  to  be  unconstitutional.  These,  of  course, 
must  be  efficient  means — an  adequate  fund  and  an  appropri- 
ate legal  remedy  to  enforce  its  application ;  and  we  think  a 
judgment  against  a  private  corporation,  that  may  or  may  not 
be  paid,  is  not  sufficient.  The  great  works  of  internal  im- 
provement have  more  recently  been  imdertaken  by  private 
corporations,  which  of  course  are  allowed  to  take  the  land  of 
individuals  necessary  for  their  purposes,  and  are  charged  with 
the  payment  of  the  compensation ;  and  the  laws  passed  for 
this  purpose  have  generally  followed  the  old  forms  observed 
when  the  state  or  its  municipal  corporations  were  to  pay, 
directing  an  order  to  pay  to  be  made  against  the  company  ; 
and,  as  the  provision  was  deemed  sufficient  to  justify  the 
state  and  these  municipal  bodies  in  taking  possession  of  the 
property,  it  is  now  argued  that  it  ought  to  be  allowed  to  have 
the  same  eflfect  when  applied  to  private  corporations ;  but  it 
is  to  be  observed  that  there  is  a  moral  certainty  as  to  the  pay- 
ment in  the  one  case  that  does  not  exist  in  the  other.  Private 
corporations  do  not  possess  an  inexhaustible  fund  for  the  pay- 
ment of  their  liabilities  such  as  municipal  bodies  possess  in 
the  persons  and  things  within  their  jurisdiction  subject  to 
taxation,  and  they  of  course  may  fail  and  prove  unable  to 
pay  their  debts ;  and  this  is  a  sufficient  reason  why,  what  has 
been  allowed  in  favor  of  the  state  and  its  political  subdivi- 
sions should  not  be  extended  to  private  corporations.  We 
are  accordingly  of  opinion  that  this  company  had  no  lawful 
authority  under  their  charter  to  enter  upon  the  plaintiflTs 
land  for  the  purpose  of  constructing  their  road  until  they 
had  acquired  the  title,  and  that  the  passing  of  the  order  for 
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the  payment  of  the  money  and  the  transfer  of  the  title  did 
not  vest  the  title  in  them  without  the  actual  payment  of  the 
damages. 

We  are  not  to  be  understood,  however,  as  denying  to  the 
legislature  the  power  of  authorizing  an  entry  upon  private 
property  without  compensation  for  the  purpose  of  making  the 
preliminary  examinations  and  surveys  before  the  location  of 
the  road.  Similar  exertions  of  the  sovereign  power  of  the 
state  for  the  promotion  of  the  common  good  are  matters  of 
almost  daily  necessity  and  occurrence,  and  although  in  all  of 
them  there  is  a  momentary  interference  with  the  rights  of 
the  owner,  it  is  acquiesced  in  without  any  complaint  or  in- 
deed any  question  as  to  the  right.  The  entry  of  any  oflGcer 
charged  with  the  execution  of  criminal  process  upon  the  land 
of  a  third  person  for  the  purpose  of  making  the  arrest,  and  the 
entry  of  commissioners  to  view  and  mark  out  a  public  high- 
way upon  the  land  of  another  for  the  purpose  of  executing 
the  public  duty  imposed  on  them,  may  be  mentioned  as  cases 
of  this  character.  But  in  these  cases  there  is  no  exercise  of 
right  of  eminent  domain,  no  permanent  appropriation  of  the 
property  to  the  exclusive  use  of  another  within  the  spirit  of 
this  constitutional  provision,  and  they  are  all  subject  to  this 
limitation,  that  they  are  reasonably  necessary  to  accomplish 
a  lawful  purpose,  are  but  temporary  in  their  character,  and 
are  accompanied  with  no  unnecessary  damage. 

But  that  is  not  the  present  case.  Here  the  company  took 
exclusive  and  permanent  possession  of  the  real  estate  of  the 
plain tiflF  by  constructing  their  road  upon  it,  and  whether  the 
owner  was  thereby  divested  of  the  formal  title  to  his  property 
or  not,  he  was  substantially  deprived  of  the  use  and  enjoy- 
ment of  it ;  and  this  is  clearly  such  a  taking  as  the  legislature 
can  not  authorize  without  providing  for  the  owner  a  just 
compensation.  Our  own  legislature  have  recognized  this  dis- 
tinction between  an  entry  for  the  preliminary  examinations 
and  an  entry  for  construction  in  their  general  railroad  law — 
allowing  the  former  without  compensation  but  subject  to 
responsibility  for  any  real  damage  that  may  be  occasioned 
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thereby,  and  withholding  the  latter  until  the  title  is  acquir- 
ed in  the  manner  prescribed  for  that  purpose. 

The  doctrine  that  we  now  apply  to  this  case  seems  to  be 
the  doctrine  in  New  York  as  settled  by  the  highest  court  of 
that  state  in  Bloodgood's  case  before  referred  to,  but  we  are 
aware  that  a  somewhat  different  doctrine  prevails  in  some  of 
the  New  England  states.  In  the  state  of  Maine,  the  dam- 
ages are  assessed  upon  the  application  of  the  owner  at  any 
time  within  three  years  after  the  taking  of  the  property,  and 
an  order  for  their  payment  is  made  against  the  party  after 
the  manner  of  the  proceedings  when  the  ground  is  taken  for 
a  common  highway ;  and  in  Cushman  v.  Smith,  34  Maine, 
365,  it  was  decided  that  this  provision  was  sufficient  to 
justify  the  company  in  taking  possession  for  the  purpose  of 
construction,  but  that,  if  they  failed  to  pay  the  damages 
within  a  reasonable  time  after  their  assessment,  the  statute 
authority  would  be  treated  as  a  nullity  from  the  beginning, 
and  those  who  entered  under  it  would  be  chargeable  as  tres- 
passers. The  struggle  with  the  courts  seems  to  be  to  reconcile 
the  claims  of  convenience  with  the  requirements  of  justice, 
by  allowing  the  company  to  take  possession  of  the  land  as 
soon  as  it  is  selected,  without  waiting  for  the  assessment  of 
the  damages,  and  at  the  same  time  securing  to  the  owner  the 
price  of  his  property,  without  the  payment  of  which  it  is  felt 
that  he  can  not  be  lawfully  deprived  of  it.  Our  own  legisla- 
ture have  reconciled  these  conflicting  claims,  wisely  enough 
perhaps,  in  their  general  law,  by  requiring  the  damages  to  be 
paid  under  ordinary  circumstances  before  the  company  can 
enter  for  the  purpose  of  constructing  their  road,  but  at  the 
same  time  allowing  such  possession  to  be  taken  temporarily, 
during  the  pendency  of  the  proceedings  to  acquire  the  title — 
in  case  these  proceedings  are  delayed  beyond  a  reasonable 
time — ^upon  a  deposit  by  the  company  of  money  or  bonds 
sufficient  to  meet  the  damages  when  assessed.  We  remark 
here,  in  conclusion,  that  all  the  cases  in  all  the  books  seem 
to  assume  that  an  individual  can  not  be  absoltUel^  deprived 
of  his  property  without  the  actual  payment  of  the  assessed 
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price,  even  though  a  proper  provision  for  its  payment  be 
made  in  the  act  authorizing  the  taking  of  it ;  and  perhaps  it 
would  be  better  to  hold  that,  even  in  the  cases  where  the 
proper  provision  is  made  for  the  payment  of  the  price,  so  that 
the  property  is  allowed  to  pass,  it  passes  subject  to  the  con- 
dition that  the  price  shall  be  subsequently  paid,  so  that  if 
for  any  cause  it  be  not  paid  the  party  may  repossess  himself 
of  it  on  account  of  the  condition  broken. 

Other  questions  have  been  discussed  in  this  case— some 
of  which  are  settled  by  the  decision  in  Newby  v.  Platte 
coimty,  made  at  the  present  term — ^but  what  we  have  here 
said  disposes  of  the  case,  and  is  all  that  is  required  of  us  at 
present. 

All  of  us  concur  in  reversing  the  judgment  and  remanding 
the  cause,  and  judgment  will  be  entered  accordingly. 


The  State,  Appellant,  v.  Sloss,  Respondent. 

1.  The  pardoning  power  belongs  exclusively  to  the  executiye  department  oi 
the  gOTemment  and  can  not  be  exercised  hy  the  legislative  department 

2.  The  "act  to  relieve  certain  persons  from  the  penalties  of  an  act  entitled  'an 
act  to  regulate  dram-shops/  approved  December  18, 1856,  (R.  C.  1866,  p. 
682,)"  approved  February  12,  1867,  (Sess.  Acts,  1867,  p.  60,)  releasipg  all 
persons,  then  indicted  for  violations  of  the  said  act  to  regulate  dram-shops 
committed  before  December  16, 1866,  from  prosecution,  provided  each  indi- 
vidual shall  pay  all  the  costs  Snd  a  fee  of  two  dollars  to  the  circuit  attor- 
ney— and  declaring  that  whenever  any  person  so  indicted  shall  pay  said 
costs  and  fee,  it  shall  be  the  duty  of  the  circuit  judge  to  order  said  case  to 
be  dismissed — is  unconstitutional,  it  being  an  attempted  exercise  of  the  par- 
doning power,  and  also  an  interference  with  the  judicial  department  of  the 
government* 

*  The  following  is  the  act  dechured  unconstitutional : 
**  An  act  to  rdieve  certain  persons  from  the  penaltiet  of  an  act  entitled  'An  actio 

regulate  dramshops/  approved  December  18,  1866. 

"  Whereas,  it  was  lawfrd  for  any  person  to  sell  ardent  spirits  in  any  quantity 
not  less  than  one  quart  before  the  approval  of  said  act;  and  whereas  said  act 
never  was  published ;  and  whereas  the  statute  containing  said  law  making  it 
an  oflfence  to  sell  less  than  one  gallon  was  not  distributed  until  about  the  16th 
of  December,  1866 ;  now  therefore, 
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The  facts  are  su  I'tjiently  set  forth  in  the  opinion  of  the 
court. 

Ewing'y  (attorney  general,)  for  the  State. 

The  act  of  December  13, 1855,  under  which  the  indictment 
was  found,  took  eflFect  1st  May,  1856.  Tlie  act  of  1857  does 
not  repeal  or  modify  the  law  of  1855,  but  releases  defendant 
from  a  pending  prosecution  for  an  offence  against  that  law, 
upon  the  performance  of  certain  conditions.  It  is  an  act  of 
legislative  pardon.  The  conditions  annexed  do  not  make  it 
less  an  act  of  pardon,  and  the  performance  of  such  conditions 
by  defendant  can  not  give  validity  to  the  act.  The  pardon- 
ing power  is  vested  in  the  governor  by  the  constitution,  and 
it  is  an  exclusive  power  in  that  officer.  The  act  in  question 
blends  the  powers  of  the  legislative  and  judicial  departments 
of  the  government ;  is  an  interference  by  the  former  with  the 
administration  of  criminal  justice,  and  therefore  unconstitu- 
tional. (Art.  2  Constitution ;  State  v.  Fleming  et  al.  7 
Humph.  152.)  The  act  authorizes  the  criminal  judge  to  dis- 
miss the  prosecutions.  An  expression  of  the  will  of  the  law- 
making power,  that  defendant  and  others  against  whom  in- 
dictments were  pending  at  the  time  be  released  from  such 
prosecutions,  is  not  to  enact  a  law ;  it  is  an  order,  a  judg- 
ment, a  decree. 

"Beit  enacted  by  the  General  Astembljf  of  the  State  of  Missouri,  asjbllows : 

"  4  1.  That  all  persons  in  the  state  of  Missouri,  who  are  now  indicted  for  a 
yiolation  of  said  law  committed  before  the  15th  of  December,  1856,  be  and  they 
are  hereby  released  from  said  prosecution ;  provided  each  indiyidual  shall  pay 
all  costs  in  said  case  and  a  fee  of  two  dollars  to  the  circuit  attorney. 

"  ^  2.  And  be  it  further  enacted.  That  whenever  any  person  who  is  indicted 
as  aforesaid  shall  pay  cost  and  fee  as  aforesaid  to  the  circuit  attorney,  that  it 
shall  be  the  duty  of  the  circuit  judge  to  order  said  case  to  be  dismissed. 

"  S  8.  And  be  it  further  enacted,  That  any  person,  indicted  as  aforesaid,  not 
complying  with  this  statute,  shall  be  prosecuted  as  is  now  provided  by  law. 

"  S  4.  That  nothing  in  this  act  contained  shall  apply  to  any  case  where  the 
offence  was  committed  after  the  15th  of  December,  1856. 

"  S  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

"Approved  February  12,  1857." 


Digitized  by 


Google 


JULY  TERM,  1857.  298 

State  V.  SI0B8. 

Johnson,  for  respondent. 

The  Circuit  Court  did  right  in  dismissing  this  case  accord- 
ing to  the  terms  and  provisions  of  the  act  of  the  general  as- 
sembly, approved  12th  February,  1857.  The  act  of  the  gen- 
eral assembly  above  referred  to  merely  changes  the  penalty 
from  a  fine  of  twenty  dollars,  upon  trial  and  conviction,  to  the 
costs  incurred,  and  a  fee  of  two  dollars  to  the  circuit  attor- 
ney— a  change  of  punishment,  nothing  more — a  power  which 
has  been  exercised  by  the  legislature  without  question  from 
the  earliest  period  of  the  state  government  and  acquiesced 
in  by  all  the  departments  of  government  up  to  the  present 
time.  See  the  various  bills  passed  to  relieve  sheriffs  and 
other  officers  from  penalties  incurred — much  stronger  cases 
than  the  one  at  bar. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

In  1857  the  general  assembly  passed  an  act  to  the  purport 
that  all  persons  in  the  state  of  Missouri,  who  are  now  indicted 
for  the  violation  of  the  act  to  regulate  dram-shops  committed 
before  the  15th  December,  1856,  be  and  they  are  hereby  re- 
leased from  said  prosecution ;  provided  each  individual  shall 
pay  all  the  costs  in  said  case,  and  a  fee  of  two  dollars  to  the 
circuit  attorney. 

The  defendant  was  one  of  the  individuals  embraced  within 
the  purview  of  this  act,  and  produced  to  the  court  satisfacto- 
ry evidence  that  he  had  complied  with  the  conditions  of  its 
proviso,  and  thereupon,  upon  his  motion,  the  court  dismissed 
the  cause  and  entered  judgment  for  the  defendant.  To  this 
action  of  the  court  below  the  State  excepted  and  took  an  ap- 
peal to  this  court. 

The  powers  of  the  general  assembly  are  not  unlimited. 
All  the  departments  of  our  government  are  confined  in  their 
operations.  They  have  prescribed  limits,  which  they  can  not 
transcend.  The  union  of  the  legislative,  executive  and  judi- 
cial functions  of  government  in  the  same  body,  as  shown  by 
experience,  had  been  productive  of  such  injustice,  cruelty  and 
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oppression  that  the  framers  of  our  constitution,  as  a  safeguard 
against  those  evils,  ordained  that  the  powers  of  government 
should  be  divided  into  three  distinct  departments,  and  that 
no  person  charged  with  the  exercise  of  powers  properly  be- 
longing to  one  of  these  departments  should  exercise  any 
powers  properly  belonging  to  either  of  the  others,  except  in 
the  instances  expressly  directed  or  permitted  by  the  consti- 
tution. 

Although  questions  have  sometimes  arisen  whether  a  power 
properly  belonged  to  one  department  of  government  or  an- 
ther, yet  there  is  no  contrariety  of  opinion  as  to  the  depart- 
ment of  the  government  to  which  the  power  of  pardoning 
oflFences  properly  appertains.  All  unite  in  pronouncing  it  an 
executive  fimction.  So  the  framers  of  our  constitution 
thought,  and  accordingly  vested  the  power  of  pardoning  in 
the  chief  executive  officer  of  the  state. 

There  can  be  no  question  as  to  the  nature  of  the  act  im- 
der  consideration.  It  is  as  effectually  a  pardon  as  though  it 
were  one  in  form  under  the  great  seal  of  the  state.  Its  being 
clothed  with  the  forms  of  legislation  can  not  vary  its  nature 
and  effect.  If  such  laws  are  warranted  by  the  constitution, 
it  is  plain  that  the  power  of  granting  pardons  is  as  fully  in 
the  general  assembly  as  though  it  had  been  in  express  terms 
conferred  on  that  body.  The  exercise  of  power  involved  in 
the  passage  of  the  act  under  consideration  is  not  to  be  likened 
to  that  exerted  in  passing  laws  releasing  sheriffs,  collectors 
and  others  from  forfeitures  incurred  for  failing  to  collect  and 
pay  over  the  public  money.  The  existence  of  such  a  power 
is  incident  to  the  relation  of  creditor  and  debtor  and  to  the 
authority  to  pass  laws  for  the  management  of  the  public  reve- 
nue. The  operation  of  the  act  under  consideration  is  con- 
fined entirely  to  the  release  of  individuals  from  prosecution 
who  stand  indicted  for  offences.  That  is  its  sole  object.  The 
justice  or  propriety  of  the  act  of  pardon  has  nothing  to  do 
with  the  question  of  its  constitutionality.  We  are  not  to  pre- 
sume that  the  governor,  under  suitable  circumstances,  will 
not  exercise  the  power  with  which  he  has  been  clothed  by  the 
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constitution.  He  is  the  sole  judge  of  the  propriety  of  grant- 
ing a  pardon.  The  conditions  prescribed  in  order  to  obtain 
the  benefit  of  a  release  under  the  act  do  not  the  less  make 
it  a  legislative  pardon;  they  only  change  it  from  an  abso- 
lute into  a  conditional  pardon. 

The  time  at  which  the  act  was  passed  renders  it  obnoxious 
to  the  objection  that  it  interferes  with  the  judicial  depart- 
ment. The  act,  before  trial  and  conviction,  directs  the  dispo- 
sition that  shall  be  made  of  the  cause.  Where  is  the  war- 
rant in  the  constitution  for  the  general  assembly  to  direct 
what  disposition  shall  be  made  of  causes  depending  in  the 
courts  ?  Is  not  the  exercise  of  such  a  power  a  judicial  func- 
tion ?  The  governor  can  pardon  both  before  and  after  con- 
viction. His  pardon  before  conviction  being  pleaded  would 
be  a  defence  to  the  accusation.  Here  is  a  prosecution  de- 
pending in  court  and  the  legislature  comes  in  and  orders  the 
party  to  be  released  from  it.  What  is  that  in  eflFect  but  en- 
tering a  judgment  of  acquittal  ? 

In  the  case  of  the  State  v.  Fleming,  7  Humph.  152,  a  law 
very  similar  in  its  eflFects  to  that  under  consideration  was  ex- 
amined, and  the  court  did  not  doubt  but  that  it  was  uncon- 
stitutional. Judgment  reversed,  and  cause  remanded ;  Judge 
Ryland  concurring  ;  Judge  Leonard  absent. 


Darneal^  et  aL^  Appellants,  v.  Reeves'  Exec'b,  Respondent. 

1.  The  probate  court  of  Ray  county  has  jurisdiction  to  entertain  a  motion  for 
an  order  directing  an  executor  to  pay  specific  legacies.  (Sess.  Acts,  1858, 
p.  890.) 

Appeal  from  Lafayette  Circuit  Cburt. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Naptony  for  appellants. 

The  probate  court  of  Ray  had  jurisdiction  to  determine  this 
motion.  (R.  C.  1845,  tit.  Administration,  art.  6,  sees.  1,  3 ; 
tit.  Courts  ;  Evain  v.  Henry,  5  Mo.  469.) 
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Morrow  and  Ewing^  for  respondent. 

The  motion  to  dismiss  was  properly  sustained  by  the  Cir- 
cuit Court,  because  the  probate  court  had  no  jurisdiction  of 
the  matter  and  proceedings  of  plaintiffs.  The  court  had  no 
power  upon  a  mere  motion  to  determhie  the  rights  of  the 
parties  to  the  property  in  controversy.  If  it  had  jurisdiction 
of  the  subject  matter  at  all,  it  could  only  have  been  acquired 
and  exercised  upon  a  petition  or  bill  alleging  a  cause  of  ac- 
tion, and  by  notice  to  the  adverse  party,  as  in  a  regular  suit. 
The  motion  was  filed  and  proceedings  commenced  at  an  ad- 
journed term  of  the  probate  court,  and  without  notice  to 
defendant.  The  proceedings  involved  the  question  of  the 
right  of  property  in  the  notes  and  evidences  of  debt  in  con- 
troversy. The  notes,  Ac,  claimed  were  not  described  in  the 
will,  and  the  question  of  ownership  could  only  have  been  de- 
termined by  proper  pleadings  and  issues,  and  not  upon  a 
mere  motion.  No  title  to  the  property  could  pass  without 
the  assent  of  the  executor,  even  though  it  were  described  in 
the  bequest  in  said  will,  and  no  assent  of  the  executor  to  the 
claim  of  plaintiff  was  shown  in  said  motion,  and  without 
such  assent  the  probate  court  had  no  power  to  make  the  or- 
der prayed  for  in  plaintiff's  motion.  (Toller's  Exec'rs,  306 ; 
H  Williams'  Exec'rs,  981;  1  Carter,  570;  6  Pick.  126; 
Roper  on  Leg.  841.)  The  power  to  order  the  payment  of 
legacies  upon  settlements  of  executors  does  not  include  the 
power  to  determine  upon  a  motion  whether  the  property 
claimed  by  a  legatee  is  or  is  not  a  legacy ;  nor  has  the  pro- 
bate court  the  right  to  order  payment  of  a  legacy  specifically 
described  in  the  will  without  the  executor's  assent.  (R.  C. 
1845,  p.  100,  sees.  1,  2,  3.)  As  to  the  jurisdiction  of  the 
probate  court  of  Ray  county  and  the  mode  of  exercising  it, 
see  the  act  establishmg  probate  court  in  Linn  county.  (Sess. 
Acts,  1863,  p.  890.) 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

Li  1853  the  legislature  of  the  state  of  Missouri  created  pro- 
bate courts  for  the  counties  of  Linn,  Harrison,  Ray,  and 
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Wright,  each.  The  act  creating  these  courts  was  approved 
February  8d,  1863,  and  was  to  take  eflFect  and  be  in  force 
from  its  passage.  (Sess.  Acts,  1863,  p.  390.)  By  this  act, 
the  probate  court  has  exclusive  original  jurisdiction  in  all 
cases  relative  to  the  probate  of  last  wills  and  testaments ;  the 
granting  letters  testamentary  and  of  administration,  and  of 
repealing  and  revoking  the  same ;  appointing  and  displacing 
guardians  and  curators  of  orphans,  minors  and  persons  of 
unsound  mind ;  in  binding  out  apprentices,  and  in  the  settle- 
ments and  allowance  of  accounts  of  executors,  administrators, 
guardians  and  curators ;  to  hear  and  determine  all  disputes 
and  controversies  whatsoever  respecting  wills,  right  of  exec- 
utorship, administrators  and  guardians ;  all  controversies 
between  masters  and  their  apprentices  ;  and  to  hear  and  de- 
cide all  controversies  about  distribution  of  assets ;  to  hear 
and  determine  all  demands  against  executors,  administra- 
tors, guardians  and  curators,  when  the  demand  does  not  eoo- 
ceed  two  hundred  dollars.  The  probate  court  has  concurrent 
jurisdiction  with  the  Circuit  Court  in  all  demands  at  law 
agamst  estates  when  the  demands  exceed  in  amount  two 
hundred  dollars.  The  act  declares  that  the  probate  judge 
shall  have  concurrent  jurisdiction  in  equity  with  the  Circuit 
Court  in  all  matters  and  controversies  properly  cognizable  in 
courts  of  equity  in  this  state,  according  to  the  rules  of  prac- 
tice which  govern  courts  of  chancery,  as  are  prescribed  by 
law,  and  in  which  executors,  administrators,  guardians  and 
curators  are  necessarily  parties  complainant  or  defendant ; 
provided  that  said  judge  of  probate  shall  not  have  jurisdic- 
tion, in  any  case  whatever,  to  entertain  or  decide  upon  any 
controversy  in  which  may  be  involved  the  title  to  land  or 
other  real  estate,  or  the  right  of  possession  to  the  same  or 
any  interest  therein,  or  right  in  any  way  arising  therefrom,  or 
any  proceeding  to  eflFect  a  partition  of  land,  tenements  or  as- 
signments of  dowers  therein ;  and  for  such  services  shall  be 
allowed  the  same  fees  that  are  allowed  to  the  clerks  of  the 
circuit  courts  in  chancery  cases.  (See  art.  4,  sec.  4  of  said 
act.)    In  all  cases  before  the  judge  of  probate,  either  party 
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may  require  a  jury  to  try  the  same.  The  probate  judge  is 
required  to  conform  to  and  be  governed  by  the  rules  of  prac- 
tice prevailing  in  the  circuit  courts  of  this  state.  The  pro- 
bate court  is  declared  to  be  a  court  of  record.  The  probate 
judge  has  power  to  issue  all  original  process  which  may  be 
necessary  and  proper  in  any  matter  or  subject  over  which  he 
may  have  jurisdiction  ;  and  all  process  necessary  to  enforce 
the  orders  of  judgments  of  the  said  court. 

Such  was  the  law  governing  the  probate  court  of  Ray 
county,  and  such  the  power  and  jurisdiction  of  this  court, 
when  the  petitioners,  Jacob  Darneal,  Winnifred  Darneal,  and 
Joseph  S.  Hughes,  trustees,  filed  their  motion  in  the  probate 
court  of  Ray  to  procure  an  order  of  the  court  for  the  pay- 
ment of  certain  specific  legacies  bequeathed  by  Thomas 
Reeves  in  his  last  will  and  testament  to  Winnifred  Reeves, 
now  Winnifred  Darneal.  Columbus  Reeves,  the  executor  of 
Thomas  Reeves,  deceased,  appeared  in  the  court  and  moved 
to  dismiss  the  motion  of  the  Darneals  and  Hughes,  because 
"  the  probate  court  has  no  jurisdiction  in  the  premises ;  it 
has  no  jurisdiction  of  the  subject  matter  of  said  motion  and 
proceedings,  nor  of  the  person  of  said  defendant  therein  ;  and 
has  no  power  or  right  whatever  to  take  cognizance  of  or  hear 
and  determine  the  same.'*  Many  causes  are  set  forth  by  the 
executor  against  the  allowance  of  the  plaintiflF's  motion  ;  but 
the  principal  reasons  are  want  of  jurisdiction  in  probate 
court  to  make  the  order  prayed  for.  The  court,  however, 
made  the  order  directing  the  executor  to  pay  over  the  specific 
legacies  mentioned  in  the  will  of  Joseph  S.  Hughes,  trustee 
for  Winnifred  Darneal,  late  Winnifred  Reeves.  The  exec- 
utor prayed  for  and  obtained  an  appeal  from  the  order,  requir- 
ing him  to  pay  over  to  Mrs.  Darneal's  trustee  the  specific 
legacies,  to  the  Circuit  Court  of  Ray  county.  On  the  petition 
of  the  defendant  the  venue  in  this  case  was  changed  from 
Ray  Circuit  Court  to  the  Circuit  Court  of  Lafayette  county ; 
and  at  the  November  term  of  the  Circuit  Court  of  Lafayette 
county,  in  the  year  1856,  the  court  dismissed  the  motion  and 
proceedings  originally  commenced  in  the  probate  court  of 
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Ray  county,  because  said  probate  court  had  no  jurisdiction 
of  the  subject  matter.  The  plaintiflFs  excepted  to  this  ruling 
of  the  Lafayette  Circuit  Court,  and  prayed  for  an  appeal, 
which  was  granted  them,  and  they  bring  the  case  here  by 
appeal. 

The  only  point  in  this  case  is  in  regard  to  the  jurisdiction 
of  the  probate  court  of  Ray  county.  From  the  act  establish- 
ing the  probate  coui't,  we  can  not  see  how  this  question  ever 
could  be  seriously  raised.  There  is,  it  seems  .to  us,  no 
ground  to  doubt  the  jurisdiction  of  the  probate  court  of  Ray 
county  over  the  subject  matter  of  the  plaintiflTs  motion. 
This  probate  court  is  expressly  authorized  and  empowered  to 
take  cognizance  of  cases  like  the  plaiutifTs.  It  has  concur- 
rent jurisdiction,  both  as  a  court  of  law  and  equity,  with  the 
Circuit  Court  over  all  matters  and  subjects  in  which  execu- 
tors, administrators,  guardians  and  curators  are  necessarily 
parties,  either  as  complainants  or  defendants,  except  cases 
involving  matters  relating  to  the  realty.  The  jurisdiction 
over  the  subject  matter  in  this  case — ^legacies  of  promissory 
notes,  personalty  only — can  not  be  doubted  ;  and  it  was  error 
in  the  Circuit  Court  to  dismiss  this  proceeding.  If  the  lega- 
cy be  so  uncertain  as  that  it  can  not  be  enforced,  still  that 
does  not  take  away  the  jurisdiction  of  the  probate  court  over 
the  subject.  Here,  in  the  case  before  us,  nothing  is  decided 
but  that  the  motion  made  by  the  plaintiflFs  in  the  probate 
court  must  be  dismissed  because  that  court  had  no  jurisdic- 
tion. This,  we  say,  was  against  the  law  ;  it  was  error  for 
the  Circuit  Court  of  Lafayette  to  order  the  motion  to  be  dis- 
missed. It  was  tlie  duty  of  said  court  to  have  proceeded 
and  have  settled  the  matter  in  controversy  between  these 
parties,  and  not  to  have  dismissed  the  motion.  Whenever  it 
appears  upon  settlement  made  by 'the  executor  that  there  is 
sujRcient  money  to  satisfy  all  demands  against  an  estate, 
there  is  nothing  to  hinder  the  probate  court  to  make  an  or- 
der on  the  executor  to  pay  over  legacies,  taking  care  to  have 
specific  legacies  first  paid. 

We  would  not  be  understood  as  deciding  any  thing  in  re- 
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lation  to  the  bequest  of  the  testator  to  his  wife  Winnifred 
under  the  willin  this  suit.  All  that  we  decide  has  reference 
alone  to  the  jurisdiction  of  the  probate  court  over  the  sub- 
ject matter  of  the  plaintiflTs  motion.  The  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings; 
Judge  Scott  concurring. 


The  State,  Defendant  in  Error,  v.  Sutton,  PlaintiflF  in  Error. 

1.  An  indictment  charging  a  sale  by  defendant  of  intoxicating  liquors  "  with- 
out his  then  and  there  having  a  dram-shop  keeper's  license,  inn-keeper's 
license,  or  any  other  legal  authority  to  sell  said  intoxicating  liquor  at  said 
place,  in  manner  and  form  aforesaid,  contrary,"  &c.,  sufflciently  charges  a 
want  of  authority  to  sell. 

Error  to  Newton  Circuit  Court. 

Emriffy  (attorney  general,)  for  the  State. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  selling  intoxicating  liquor 
without  license  at  a  race  track  in  Newton  county.  The  in- 
dictment was  found  at  the  October  term  of  the  Circuit  Court 
for  Newton  county,  in  the  year  1855.  The  defendant  ap- 
peared to  the  indictment,  and  moved  to  quash  it,  because  it 
does  not  sufficiently  deny  legal  authority  in  defendant  to  sell 
the  liquor  as  charged  in  the  indictment.  The  court  over- 
ruled this  motion ;  the  defendant  saved  his  point  and  ten- 
dered his  bill  of  exceptions.  Afterwards  the  defendant  plead- 
ed not  guilty  to  the  indictment,  and  was  fined  by  tlie  court 
twenty  dollars.  The  record  shows  no  motion  in  arrest  of 
judgment.  The  defendant  brings  the  case  here  by  writ  of 
error,  and  fails  to  appear  in  this  court.  This  court  however 
looks  into  the  record  in  criminal  cases  without  having  errors 
assigned.  We  have  done  so  in  this  case,  and  find  the  indict- 
ment sufficieAt,  and  therefore  must  affirm  the  judgment.   The 
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iudictment  charges  the  selling  of  the  intoxicating  liquor  by 
the  defendant,  and  then  makes  the  averment,  "  without  his 
then  and  there  having  a  dram-shop  keeper's  license,  inn- 
keeper's license,  or  any  other  legal  authority  to  sell  said  in- 
toxicating liquor  at  said  place,  in  manner  and  form  aforesaid, 
contrary,"  &c.  We  thiii  the  authority  to  sell  is  here  suffi* 
ciently  negatived,  and  that  the  court  ruled  properly  in  over- 
ruling defendant's  motion  to  quash. 

The  court  is  not  bound  to  quash  indictments  on  motion  ex 
debUo  justicicB ;  and  we  have  again  and  again  condemned  the 
practice  of  quashing  indictments  imless  they  be  clearly  bad. 
This  defendant  then,  after  his  plea,  should  have-  moved  in 
arrest  of  judgment,  if  he  desired  to  raise  the  question  again 
upon  the  sufl5ciency  of  the  indictment.  Notwithstanding,  we 
have  for  his  benefit  looked  into  the  record  and  found  the  in- 
dictment good.  The  judgment  will  therefore  be  aflSrmed ; 
Judge  Scott  concurring. 


Beale's  Administrator,  Respondent,  v.  Dale,  Appellant. 

1.  Where  a  &ther  sends  home  with  his  married  daughter  a  slave,  saying  at 
the  time  that  he  had  given  the  slave  to  her,  it  will  not  be  presumed,  as  a 
matter  of  law,  to  be  an  absolute  gift 

2.  In  an  action  for  the  possession  of  a  slave,  in  which  the  value  of  the  slave 
was  alleged  to  be  nine  hundred  dollars,  and  the  damages  for  the  detention 
one  hundred  dollars,  the  jury  did  not  find  the  value  of  the  slave,  but  *'  as- 
sessed the  damages  at  eight  hundred  dollars."  Quere:  whether  a  judgment 
fbr  such  sum  could  be  supported  ? 

Appeal  from  St.   Clair  Circuit  Court. 

F.  P.   Wrightj  for  appellant. 

I.  A  new  trial  should  have  been  grtaited  on  account  of  the 
verdict.  The  verdict  was  bad.  It  only  finds  part  of  what 
was  in  issue.  The  issues  were,  whether  the  slave  belonged' 
to  plaintiflf  as  averred ;  and  if  so,  what  was  her^value,  and 
what  the  damages  arising  from  the  detention,  if  wrongfully 
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detained.  The  jury  fkiled  to  find  the  value,  and  this  omis- 
sion is  fatal.  (1  Chit.  Plead.  141 ;  7  Bacon  Abr.  Verdict,  m.) 
The  damages  were  too  large — ^being  assessed  at  eight  hundred 
dollars,  and  the  amount  claimed  being  only  one  hundred. 

n.  The  first  and  second  instructions  given  on  the  part  of 
the  plaintiff  are  wrong ;  the  first  is  absolute,  without  refer- 
ence to  the  disputed  fact  whether  the  slave  was  given  to  the 
wife  for  her  separate  use  or  not ;  and  if  it  was,  the  instruction 
is  wrong.  The  second  is  a  comment  on  the  evidence,  and 
also  states  that  as  a  presumption  of  law  which  should  have 
been  found  by  the  jury.  The  instructions  asked  by  defen- 
dant should  have  been  given.  If  the  facts  were  as  supposed 
in  defendant's  instructions,  the  administrator  of  Beale's  es- 
tate could  not  recover  in  any  form  of  auction. 

III.  The  judgment  should  have  been  arrested ;  it  neither 
conforms  to  the  relief  sought  nor  to  the  verdict.  The  peti- 
tion sought  the  recovery  of  the  slave,  and  the  judgment 
should  have  been  for  such  recovery ;  or  rather  the  judgment 
should  have  been  in  the  alternative,  that  the  plaintiff  recover 
the  negro  girl,  or  the  value  thereof  if  he  can  not  have  the. 
negro  girl,  and  damages  for  the  detention.  (1  Chit.  Plead. 
141.)  But  judgment  should  not  have  been  rendered  for 
greater  damages  than  claimed  in  the  petition.  The  jury 
having  failed  to  find  the  issues,  the  court  would  reverse  the 
judgment,  even  if  no  motion  in  arrest  had  been  filed.  (3 
Mo.  275  ;  5  Mo.  53 ;  9  Mo.  624.) 

Johnson  and  Oardenhire,  for  respondent. 

I.  Both  parties  concede  there  was  a  gift ;  respondent  in- 
sisting it  was  absolute,  and  vested  the  slave  in  Beale,  the  de- 
cedent; and  appellant,  that  it  was  conditional,  and  vested 
the  slave  in  decedent's  wife  during  life,  and  in  her  children 
afterwards.  This  was^^  question  of  fact  submitted  to  the 
lury  under  instructions  every  way  unobjectionable,  and  they 
found  it  for  the  plaintiff. 

II.  But  it  is  insisted  in  this  court  that  the  verdict  was  for 
greater  damages  than  asked  in  the  petition,  and  that  the  jury 
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did  not  assess  the  value  of  the  slave.  Neither  of  these  objeo-*^ 
tions  appears  in  the  motion  for  a  new  trial.  If  valid,  they 
were  certainly  sufficient  grounds  for  a  new  trial,  and  the  at- 
tention of  the  court  below  ought  to  have  been  called  to  them 
in  the  motion  for  a  new  trial.  It  was  not  done.  There  is 
nothing  at  all  in  the  record  to  show  that  either  of  these  ob- 
jections ever  was  presented  to,  or  thought  of  in,  or  decided 
by,  the  court  below.  This  court  only  reviews  such  points  as 
the  record  shows  were  presented  to  and  decided  by  the  court 
below.    It  is  a  court  of  review. 

ni.  It  can  not  be  insisted  that  these  objections  were  pre- 
sented to  and  decided  by  the  court  in  the  motion  in  arrest  of 
judgment,  and  the  decision  of  the  court  upon  it.  A  motion 
in  arrest  is  an  attack  upon  the  petition,  as  a  motion  for  a  new 
trial  is  an  attack  upon  the  verdict.  There  is  no  defect  in  the 
petition ;  the  defect,  if  any,  was  in  the  verdict,  and  it  was  not 
pointed  out  to  the  court  in  the  motion  for  a  new  trial.  The 
judgment  conforms  to  the  verdict,  and  the  verdict  is  such  a 
one  as  will  support  the  judgment ;  and,  although  the  verdict 
might  have  been  attacked  successfully  in  the  motion  for  a 
new  trial,  yet  it  was  not  so  done,  and  it  must  stand,  and 
standing  supports  the  judgment. 

Rtland,  Judge,  delivered  the  opinion  of  the  court. 

This  is  an  action,  instituted  in  the  Circuit  Court  of  St. 
Clair  county  by  Metcalf  as  the  administrator  de  bonis  non 
of  the  estate  of  James  Beale,  deceased,  against  Dale,  iu  the 
nature  of  an  action  of  detinue  for  the  recovery  of  the  posses- 
sion of  a  negro  girl  slave. 

The  plaintiff  alleges  that  Beale  died  the  owner  of  the 
slave ;  that  he,  by  virtue  of  his  letters  of  administration,  be- 
came the  legal  owner  of  the  slave,  and  as  such  was  entitled 
to  the  possession ;  that  defendant  wrongfully  detains  the 
negro  girl ;  that  the  slave  is  of  the  value  of  nine  hundred 
dollars,  and  that  the  damages  sustained  in  consequence  of 
the  detention  amount  to  one  hundred  dollars.    Plaintiff  asks 
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jadgment  for  the  immediate  possession  of  the  negro  girl 
slave,  and  for  the  damages  for  the  detention.  The  defen- 
dant answered,  denying  the  averments  in  the  petition,  and 
claims  the  negro  as  his  own  property. 

It  appears  from  the  evidence  set  forth  in  the  bill  of  excep- 
tions that  the  wife  of  the  decedent  Beale,  (who  is  now  the 
wife  of  the  plaintiff,)  is  the  daughter  of  the  defendant  Dale. 
The  negro  girl  in  controversy  was  owned  and  raised  by  Dale. 
The  evidence  respecting  the  ownership  of  the  slave  at  the 
time  of  the  commencement  of  this  suit  consisted  principally 
of  the  declarations  of  the  defendant  and  of  the  deceased 
Beale.  The  plaintiff  endeavored  to  prove  that  defendant 
gave  the  slave  absolutely  to  his  daughter  in  the  lifetime  of 
Beale.  The  defendant  endeavored  to  prove  that  he  gave  the 
negro  to  his  daughter  during  her  life,  and  after  her  death  to 
her  children,  but  not  to  take  effect  until  the  death  of  defen- 
dant's wife.  The  evidence  shows  that  nothing  was  said  by 
defendant  about  giving  the  negro  until  some  time  during  the 
last  sickness  of  Beale.  His  daughter  was  then  mother  of 
several  children  by  Beale.  The  jury  found  "  the  issues  for 
the  plaintiff,  and  assessed  the  damages  at  eight  hundred  dol- 
lars." The  judgment  is  as  follows :  "  It  is  therefore  consi- 
dered by  the  court  that  the  said  plaintiff  have  and  recover  of 
the  said  defendant  the  said  sum  of  eight  hundred  dollars  so 
assessed  by  the  jury  as  aforesaid,  together  with  his  costs  and 
charges  in  this  behalf  expended,  and  that  execution  issue 
therefor."  As  the  court  gave  an  improper  instruction  on  the 
part  of  the  plaintiff,  and  the  judgment  will  in  consequence 
have  to  be  reversed,  we  have  considered  it  most  prudent  not 
to  give  any  intimation  about  the  evidence.  We  shall  there- 
fore not  make  any  statement  of  it  particularly. 

The  law  allows  a  person  to  make  a  parol  or  verbal  gift  of 
a  slave,  provided  possession  accompany  the  gift.  The  donor 
Ci^  not  give  and  retain  the  possession  verbally,  but  may 
give  verbally  and  without  writing  if  he  give  possession  of  the 
property  to  the  donee  at  the  time  or  shortly  after,  so  that 
there  be  a  transfer  of  the  property  and  possession  from  the 
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donor  to  the  donpe,  bona  fide^  changing  the  property  and 
possession,  divesting  the  same  from  one  and  investing  it  in 
the  other.  The  law  allows  a  person  to  give  by  parol  a  slave 
to  his  daughter  for  life,  and  at  her  death  to  her  children, 
especially  if  she  have  children  living  at  the  time  of  the 
gift,  and  the  possession  accompany  the  gift.  In  such  case 
the  delivery  of  possession  to  the  mother,  the  tenant  for  life, 
was  a  delivery  pro  hac  vice  to  her  children.  This  doctrine 
is  plainly  laid  down  by  this  court  in  Pemberton  v.  Pember- 
ton,  22  Mo.  888.  The  court,  in  delivering  the  opinion,  asked 
the  question,  "  Was  it  in  the  power  of  the  donor  to  make 
this  gift  to  his  daughter  for  life,  and  then  to  become  the  pro- 
perty of  her  children  ?  The  children  in  this  case  were  alive 
at  the  time  the  donation  was  made  to  their  mother  for  life, 
and  to  them  after  her  death.  This  donation  gave  the  mother 
a  life  estate  and  a  vested  remainder  to  her  children ;  the 
delivery  of  the  possession  to  the  mother,  the  tenant  tor  life, 
was  a  delivery  jwo  hac  vice  to  her  children."  The  court  also 
said  in  this  case  of  Pemberton  v.  Pemberton  :  "  Here  is  no- 
thing but  a  simple  donation  of  property  to  persons  in  being 
— ^the  one  to  have  it  for  life,  and  the  others  to  have  it  after 
the  first  taker's  death  ;  and  where,  in  such  gifts,  the  posses- 
sion accompanies  the  property  in  the  hands  of  the  donees, 
there  can  not  be  a  reasonable  objection  to  their  validity." 

This  case  can  only  be  viewed  in  one  of  three  ways  as  re- 
gards the  transaction  between  the  defendant  Dale  and  his 
daughter,  Mrs.  Beale.  1st.  K  the  gift  of  the  slave  in  ques- 
tion was  made  to  the  daughter  absolutely,  and  was  accompa- 
nied with  the  possession.  2d.  If  the  gift  was  to  her  for  her 
life,  and  her  children  after  her  death.  8d.  If  the  gift  was  to 
be  made  and  to  take  effect  after  the  death  of  the  defendant's 
wife — to  be  a  future  gift. 

It  is  only  in  the  event  that  the  first  proposition  can  be  es- 
tablished by  the  testimony,  that  the  plaintiff  can  be  allowed  to 
recover  the  slave  or  her  full  value.  If  either  the  second  or 
third  be  the  real  state  of  the  transaction,  he  can  not  recover 
the  slave  or  her  full  value.    If  it  be  the  third,  he  can  not  re- 
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cover  any  thing,  for  it  is  no  gift.  If  the  second,  he  as  admin- 
istrator is  entitled  only  to  the  life-estate  of  the  wife,  and  not 
the  full  value  of  the  slave.  The  instructions  therefore  should 
be  so  framed  as  to  embrace  the  law  arising  on  either  of  these 
views. 

The  second  instruction  given  for  the  plaintiflF  is  wrong ;  it 
was  calculated  to  mislead  the  jury,  and  for  giving  this  the 
judgment  must  be  reversed.  This  instruction  is  as  follows : 
"  If  the  jury  shall  believe  from  the  evidence  that  Nancy 
Beale,  now  wife  of  said  plaintifif,  is  the  daughter  of  defendant, 
and  that  defendant  sent  the  slave  Susan  home  with  her,  and 
that  defendant  at  that  time  said  that  he  had  given  Susan  to 
her,  without  any  other  explanation  of  his  intention  whether 
it  was  an  absolute  gift  to  her  or  not,  and  that  defendant  per- 
mitted said  slave  to  remain  in  her  or  her  husband,  James 
Scale's,  possession  until  the  death  of  the  said  Beale,  it  is  to 
be  presumed,  unless  disproved  by  other  evidence,  that  the 
slave  was  given  absolutely  as  an  advancement  to  his  said 
daughter  Nancy  Beale." 

This  doctrine  of  presumption  that  property  sent  home  by  a 
father  with  his  daughter  and  son-in-law,  upon  their  going  to 
commence  housekeeping  first  after  their  marriage,  will  be 
considered  as  an  advancement  to  his  daughter  and  son-in- 
law,  has  never  been  carried  to  the  extent  heretofore  as  it  has 
been  in  this  case.  Here  the  facts  show  that  Beale  and  his 
wife  had  four  or  five  children ;  had  in  all  probability  been 
keeping  house  for  years ;  that  Beale  was  in  very  feeble  health, 
and  that  the  daughter  was  in  need  of  assistance  to  save  her 
from  severe  menial  labor — even  out-door  labor.  Now  to  hold 
that  in  such  cases,  a  father  sending  a  servant  to  his  daughter 
and  saying  he  had  given  her  the  servant,  and  his  permitting 
the  servant  to  remain  with  his  son-in-law  and  daughter  until 
the  death  of  the  son-in-law,  "  it  is  to  be  presumed,  \mless  dis- 
roved  by  other  evidence,  that  the  slave  was  given  absolutely 
as  an  advancement  to  the  daughter,"  is  supported  by  no  au- 
thority that  we  can  find,  and  is  in  our  opinion  unwarranted. 
In  Mulliken  v.  Greer,  this  court  said :  "  The  circiunstance 
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of  the  slaves'  being  sent  home  with  the  daughter  of  the  de- 
fendant and  wife  of  the  plaintiff,  when  she  left  her  father's 
house  soon  after  marriage  to  go  to  the  house  of  the  husband, 
most  certainly  does  not  amouiit  to  a  gift  or  transfer  of  the 
title  to  the  slaves,  although  they  remained  there  about  one 
year  till  the  death  of  the  plaintiff's  wife.  But  the  sending 
of  the  slaves  at  the  time  and  sufifering  them  to  remain  was 
strong  evidence  from  which  a  jury  might  well  presume  a 
gift."  Here  the  situation  of  the  parties  is  regarded — soon 
after  marriage — about  to  go  to  the  husband's  house — ^having 
just  left  the  father's  house. 

The  doctrine  of  such  acts  being  evidence  from  which  a 
jury  might  presume  that  the  father  made  an  advancement  to 
his  daughter  of  the  slaves  or  property  upon  her  leaving  his 
house — ^her  former  home— and  being  about  to  commence  with 
her  husbapd  housekeeping,  shortly  after  marriage,  is  fully 
sustained  by  numerous  decisions  of  the  highest  courts  in 
some  of  our  sister  states.  But  in  no  case  that  we  have  seen 
has  the  doctrine  been  stretched  so  far  as  this  instruction  car- 
ries it.  (Carter's  Exec'rs  v.  Rutland,  Hayw.  97 ;  Moore's 
Adm'r  v.  Dawney,  8  Hen.  &  Munf.  127  ;  Brashears  v.  Blass- 
ingame,  1  Nott  &  McCord,  223 ;  Thompson  v.  Caldwell,  8 
Littell,  187 ;  Smith  v.  Montgomery's  Adm'r,  6  Mon.  602 ; 
Bell  V.  Strother  &  Buchanan's  Exec'rs,  8  McCord,  207 ;  Old- 
ron  V.  Powell,  7  Ala.  666.)  This  court  has  held  the  same 
doctrine.  This  instruction  had  a  direct  tendency  to  mislead 
the  jury.  ' 

This  suit  is  for  the  negro  girl  and  for  damages  for  deten- 
tion of  the  girl,  stated  at  one  hundred  dollars;  yet  the 
verdict  is  for  eight  hundred  dollars  damages,  without  saying 
any  thing  about  the  value  of  the  girl.  The  plaintiff  says  he 
is  entitled  to  the  immediate  possession  of  the  girl  slave,  and 
for  which  he  asks  judgment,  as  well  as  for  said  damages  sus- 
tained for  said  caption  and  detention.  Here  his  prayer  is  for 
judgment  delivering  to  him  the  girl — ^the  specific  property — 
and  damages  for  detaining  from  his  possession  the  girl  for 
one  hundred  dollars.    Now  the  verdict  and  judgment  are 
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silent  as  to  the  yalue  of  the  girl  and  her  possession,  and  alone 
sound  in  damages — $800.  Now  for  what  is  this  amount 
given  ?  For  the  value  of  the  girl  ?  It  can  not  be  for  the 
damages  only  in  detaining  her  from  the  plaintiff's  possession^, 
for  he  estimates  these  damages  at  one  hundred  dollars  only. 
This  matter  is  jumbled  up  without  care  or  skill,  and  the 
court  below  should  not  have  suffered  it  to  remain  so.  If  it 
were  for  the  full  value  of  the  slave,  and  the  jury  should  find 
that  the  gift  was  one  to  the  wife  of  Beale  for  her  life  and 
her  children  afterwards,  then  the  administrator  of  Beale's 
estate  is  not  entitled  to  the  full  value  of  the  slave,  but  to 
the  value  only  of  Mrs.  Beale's  life  interest  in  her. 

Again,  the  plaintiff  had  better  be  more  particular  next 
time;  he  should  well  pause  and  reflect  whether,  when  he 
sues  for  a  specific  article  in  his  petition,  he  can  name  the 
proper  judgment  in  such  a  petition  and  take  a  judgment  for 
damages  only.  If  a  person  sued  in  detinue  at  common  law, 
the  judgment  for  the  plaintiff  was  that  he  recover  the  spe- 
cific article  sued  for,  and  if  it  could  not  be  had  then  the  value 
thereof — ^not  the  article  or  the  value,  giving  plaintiff  choice 
which  he  would  take,  but  for  the  value  if  the  article  could 
not  be  had.  (Poler  &  Bentlet  v.  Hardyman  &  wife,  Yelver- 
ton,  71b.;  7  Mass.  414.)  "  Judgments  in  detinue  are  always 
conditional  when  in  favor  of  the  plaintiff,  to  recover  the 
thing  sued  for,  or,  if  it  can  not  be  fouiid,  its  equivalent  in 
damages."  In  New  York  it  is  said  the  action  to  recover  the 
possession  of  personal  property  is  one  peculiar  in  its  charac- 
ter and  object.  The  code  has  given  it  in  place  of  the  former 
action  of  replevin,  and  its  design  is  to  subserve  the  same  pur- 
pose. (Chappel  V.  Skinner,  6  How.  Prac.  R.  889.)  The 
actions  for  injuries  by  force  to  property,  and  claims  to  recover 
the  possession  of  personal  property,  are  substantially  different 
causes  of  action.  These  actions  are  what  were  formerly 
known  by  the  respective  names  of  trespass  de  bonis  asparta- 
tis  and  replevin ;  and  these  actions,  under  the  present  as  weU 
as  the  former  practice,  are  concurrent  actions — the  same  state 
of  facts  sustainingthe  action  in  either  form.    It  is  the  judg- 
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ment  demanded  which  determines  to  which  class  it  belongs  ; 
and  where  the  complaint  asks  for  damages  and  not  for  the 
possession  or  return  of  the  property,  the  action  comes  within 
the  class  which  was  formerly  denominated  trespass,  and  not 
replevin ;  and  therefore  the  plaintiff,  in  such  a  case,  is  not 
entitled  to  the  benefit  of  the  proceedings  provided  by  the 
chapter  concerning  claim  and  delivery  of  personal  property 
to  obtain  the  immediate  delivery  of  the  property.  (Spalding 
V.  Spaldmg,  1  Code  Rep,  64  ;  3  How.  297, 377 ;  N.  Y.  Code, 
1852,  3d  ed.,  p.  218.)  If  the  plaintiff's  action  be  detinue,  he 
can  not  change  it  by  a  judgment  for  damages  only.  He 
must  be  held  to  the  action  and  the  relief  given  under  it. 
When  a  man  sues  in  detinue  for  the  specific  species  of  pro- 
perty— a  horse  for  instance— the  death  of  the  horse  before 
the  defendant  makes  his  plea  or  answer  will  most  materially 
affect  the  plaintiff^s  action ;  but  not  so  if  the  suit  was  tres- 
pass de  bonis  asportoHs.  (See  Polk's  Adm'r  v.  Allen,  19 
Mo.  468.) 

I  have  thought  it  proper  to  make  these  suggestions  for  the 
benefit  of  the  parties,  if  they  think  proper  to  have  another 
trial.  The  new  code  of  practice  has  had  its  effect  upon  law- 
yers and  suitors,  and  sometimes  it  appears  as  though  neither 
party  was  any  the  better  or  wiser  on  account  of  it.  Let  the 
judgment  be  reversed  and  the  cause  remanded  for  further 
proceedings  ;  Judge  Scott  concurring. 


Stewart,  Respondent,  v.  Nelson,  Appellant. 

1.  Where  a  purchaser  at  a  sheriflTs  sale  practices  any  deceit  or  imposture,  or 
is  guilty  of  any  trick  or  deyice,  the  object  of  which  is  to  get  the  property  at 
an  under  value,  the  sale  may  be  set  aside  in  &Tor  of  the  defendant  in  the 
execution. 

Appeal  from  Cooper  Circuit  Court. 

The  facts  suflBciently  appear  in  the  opinion  of  the  court. 
Torbertj  Gardenhire^  Morrow  and  Parsons^  for  appellant. 
Adams  and  Hening,  for  respondent. 
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Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  Stewart  against  T.  W.  Nel- 
son to  set  aside  a  sheriff's  sale  of  real  estate  and  to  compel 
the  defendant,  who  was  the  purchaser,  to  convey  to  him  the 
title  acquired  by  the  sheriff's  deed.  The  defendant  answered 
the  petition,  and  the  cause  was  by  the  parties  submitted  to 
the  court,  who  found  the  facts  as  follows :  "  That  the  plain- 
tiff was  indebted  to  the  county  of  Cooper  as  stated  in  his 
petition ;  that  he  had  given  a  mortgage  to  secure  the  debts 
as  therein  stated ;  that  judgment  had  been  rendered  at  the 
times  and  for  the  amounts  mentioned  in  plaintiff's  petition ; 
that  executions  were  issued  upon  the  judgments,  and  that 
the  property  described  in  the  plaintiff's  petition  was  levied 
upon  and  sold  under  said  executions  as  stated  in  the  plain- 
tiff's petition.  The  court  also  finds  tliat  the  real  estate  sold 
consists  of  two  distinct  tenements,  and  that  it  was  all  sold 
together  in  one  lump.  There  was  no  evidence  however 
showing  that  the  property  would  have  sold  for  a  better  price 
if  sold  separate.  The  court  further  finds  that  at  the  time  of 
the  sale  the  plaintiff  was  in  the  state  of  California,  and  had 
no  notice  of  the  proceedings  against  him  except  by  order  of 
publication ;  that  he  had  no  knowledge  or  information  of  the 
sale  Tintil  after  it  took  place ;  and  the  court  further  finds 
that  the  defendant  bid  off  the  property  in  a  lump  at  one  bid ; 
that  no  other  bid  was  made.  The  court  further  finds  that, 
prior  to  the  sale,  the  justices  of  the  county  court  of  Cooper 
county — to-wit,  Hazell  Rice  and  Wade — made  the  arrange- 
ment with  Joseph  L.  Stephens,  who  was  the  county  attorney, 
to-wit,  that  he  (Stephens)  was  to  attend  the  sale  and  pur- 
chase the  property,  if  it  went  at  a  price  not  exceeding  fifteen 
hundred  dollars,  which  they  considered  as  about  the  amoimt, 
with  costs,  then  due  the  county  ;  that  Stephens  was  to  hold 
the  property,  if  he  bought,  first,  to  secure  the  county  of 
Cooper  in  the  amount  owing  to  the  county,  and  suffer  the 
plaintiff,  on  his  return  from  California,  if  he  returned  in  a 
reasonable  time,  to  redeem  the  same  by  the  payment  of  the 
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amount,  interest  and  costs  due  the  county ;  and  that  Stephens 
consented  to  act  in  the  matter,  to  purchase  the  property 
and  hold  it  on  the  terms  aforesaid ;  and  that  Stephens,  on 
the  day  of  sale,  made  an  arrangement  with  the  sheriff  to  let 
him  know  when  the  bidding  would  commence ;  that  said 
Stephens  was  in  the  court-house  attending  to  business  on  the 
day  of  sale,  and  just  before  the  bidding  commenced  the  de- 
fendant came  to  Stephens  and  told  him  that  he  need  not  at- 
tend the  sale,  that  he  had  made  the  same  arrangement  and 
would  stand  in  his  place.  And  the  court  further  finds  that 
immediately  afterwards  the  property  was  offered  by  the  sher- 
iff; that  in  consequence  of  what  defendant  had  told  him 
Stephens  did  not  attend  the  sale  and  run  the  property  up  to 
fifteen  hundred  dollars,  or  at  least  to  the  amount  of  the 
county  debts,  interest  and  costs,  which  was  about  that 
amount ;  and  the  court  finds  that  the  property  was  worth 
firom  fifteen  hundred  to  two  thousand  dollars  at  the  time  of 
the  sale  ;  and  the  court  further  finds  that  the  competition  at 
said  sale  was  prevented  by  the  acts  and  conduct  of  the  de- 
fendant, and  that  he  obtained  the  property  at  an  under  value 
of  about  five  hundred  dollars  less  than  it  would  have  brought 
on  that  account.  The  court  further  finds  that  after  the  sale 
the  defendant  executed  his  notes  to  the  county  of  Cooper  for 
the  amount  of  his  bid  instead  of  paying  the  money,  and  paid 
the  amount  of  costs,  leaving  unpaid  the  balance  of  the  debt 
to  the  county ;  that  Nelson,  the  defendant,  caused  execution 
to  be  issued  on  the  balance  of  the  debt,  which  was  about  four 
hundred  dollars,  and  ordered  the  same  to  be  levied  on  other 
property  of  the  plaintiff;  and  that  plaintiff  paid  off  the  bal- 
ance of  the  debt  and  interest,  and  offered,  as  alleged  in  his 
petition,  to  pay  the  defendant's  notes  to  the  county,  and 
what  money  he  had  paid ;  also  offered  to  pay  all  expenses  he 
had  been  put  to  on  account  of  repairs,  taxes  or  any  other  ex- 
pense he  had  been  put  to  ;  but  the  defendant  would  not  suffer 
him  to  redeem  said  property,  to  cancel  or  set  aside  the  sale,  or 
to  convey  it  to  the  plaintiff;  and  the  court  finds  that  the  de- 
fendant was  not  guilty  of  any  of  the  other  matters  or  charges 
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alleged  against  him  by  the  plaintiff  in  his  petition."  Tlie 
court  declared  the  law  upon  the  facts  found  to  be  that  the 
sheriff's  sale  ought  to  be  set  aside,  and  that  Nelson  ought  to 
convey  the  property  back  to  Stewart  by  quit  claim  deed  on 
his  (Stuart's)  paying  off  Nelson's  notes  to  the  county  and 
refundhig  to  said  Nelson  all  the  money  he  paid  at  the  time 
of  the  sale,  and  paying  to  said  Nelson  all  amounts  expended 
on  account  of  said  property  since  the  purchase ;  judgment 
was  rendered  accordingly ;  and  in  order  to  ascertain  the 
amounts  Stewart  will  have  to  pay  and  the  amount  of  rents 
recovered  by  Nelson  since  the  sale,  it  is  ordered  that  an  ac- 
count be  taken  by  Isaac  Lionberger,  who  is  hereby  appointed 
commissioner  for  that  purpose,  who  shall  take  said  account 
and  report  to  the  next  term  of  the  court ;  and  upon  the  filing 
of  said  report  the  time  will  be  fixed  within  which  Stuart  shall 
redeem  by  the  payment,  Ac.  Defendant  moved  to  review 
the  finding,  and  stated  his  objections  thereto.  His  motion 
was  overruled,  and  he  appealed  to  this  court. 

In  looking  into  the  testimony,  we  think  the  court  was  war- 
ranted in  finding  the  facts,  and  we  also  entertain  no  doubt 
that  the  finding  supports  the  judgment.  We  agree  with  the 
doctrine  laid  down  in  the  Supreme  Court  of  Pennsylvania, 
that  a  purchaser  at  a  sheriff's  sale  who  practices  any  deceit 
or  imposture,  or  who  is  guilty  of  any  trick  or  device,  the  ob- 
ject of  which  is  to  get  the  property  at  or  under  value,  there- 
by renders  the  title  so  acquired  worthless  in  his  hands.  (Ab- 
bey V.  Dewey,  25  Penn.  416 ;  Neale  v.  Hone,  20  Mo.  296 ; 
Wooton  et  al.  v.  Hinkle,  20  Mo.  290.)  It  is  an  unpleasant 
task  to  comment  on  such  conduct  and  apply  the  terms  the 
law  warrants  in  administering  it  in  such  cases.  We  dismiss 
the  subject  by  stating  that  there  is  nothing  on  the  record 
requiring  the  interference  of  this  court  with  the  judgment 
below.    Judge  Scott  concurring,  the  judgment  is  affirmed. 
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Mabtin,  Appellant,  y.  Almond  et  al.y  Respondents. 

1.  A  deed  was  executed  in  the  following  form :  "  This  indenture,  made  and 
entered  into  this,  &c.,  by  and  between  A.  B.  and  C.  D.,  of,  &c.,  of  the  first 
part,  and  E.  F.,  of,  Ac.,  of  the  second  part,  witnesseth,  &c.  In  testimony 
whereof^  the  said  parties  of  the  first  part  haye  hereunto  set  their  hands  and 
seals  the  day,  &c.  [Signed]  G.  H.  (seal),  I.  J.  (seal),  attorneys  for  A.  B. 
and  C.  I>."    Held,  to  be  the  deed  of  the  principals,  A.  B.  and  C.  D. 

Appeal  from  Platte  Circuit  Court. 

Wilson,  for  appellant. 

Napton  and  Hally  for  respondents. 

I.  The  deed  is  the  deed  of  the  principal,  Hardin  D.  Mar- 
tin. (Townshend  v.  Corning,  23  Wend.  436 ;  4  Hill,  353  ; 
Wilburn  v.  Larkin,  8  Blackf.  66 ;  Dening  v.  BuUett,  1 
Blackf.  66 ;  1  Amer.  L.  Cas.  428.) 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  the  deed  from 
Hardin  D.  Martin  and  Eveline  Martin  his  wife,  to  Green  F. 
Martin,  which  was  executed  in  the  following  manner,  is  the 
deed  of  the  principals  or  not :  "  This  indenture,  made  and 
entered  into  this  second  day  of  April,  1846,  by  and  between 
Hardin  D.  Martin  and  Eveline  Martin,  of  the  county  of  Platte, 
and  state  of  Missouri,  of  the  first  part,  and  Green  F.  Martin, 
of  Jefferson  county,  and  state  of  Missouri,  of  the  second  part, 
witnesseth,"  Ac.  The  covenants  in  said  deed  are  in  these 
words :  "  The  said  parties  of  the  first  part,  for  their  heirs,  Ac, 
covenant  and  agree,"  Ac.  The  deed  concludes  as  follows : 
"  In  witness  whereof,  the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals  the  day  and  year  above 
written.  [Signed]  Zadock  Martin  (seal),  James  B.  Martin 
(seal),  attorneys  in  part  for  Hardin  D.  Martin  and  Eveline 
Martin." 

We  have  no  hesitation  in  saying  that,  in  our  opinion,  tliis 
deed  is  the  deed  of  Hardin  D.  Martin  and  Eveline  Martin ; 
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and  its  execution  in  the  manner  above  set  forth  is  sufficient 
to  show  that  it  is  the  deed  not  of  the  attorneys  in  fact,  but 
of  the  principals.  This  deed  purports  on  its  face  to  be  the 
deed  of  Hardin  D.  Martin  and  Eveline  Martin ;  they  are 
called  parties  of  the  first  part ;  all  the  covenants  are  made  by 
them  under  that  description.  The  in  testimonium  embraces 
them  by  the  same  description.  'The  signatures  of  the  attor- 
neys being  put  first  makes  no  difference.  They  subscribe  the 
deed  for  their  principals  ;  the  deed  is  all  the  way  through  in 
the  name  of  the  principals  as  parties  of  the  first  part ;  and  it 
matters  not  whose  names  are  first  subscribed,  the  agents'  or 
the  principals'. 

Judge  Story,  in  his  treatise  on  agency,  says :  "  The  true 
and  best  mode  in  such  cases  undoubtedly  is,  to  sign  the  name 
of  the  principal  *  A.  B.,'  and  to  add  '  by  his  attorney,  C.  D. ;' 
but  it  will  be  sufficient  if  the  signature,  in  such  cases,  be  *  for 
A.  B.'  (the  principal), '  C.  D.'  (the  agent)  ;  for,  under  such 
circumstances,  the  order  of  the  words  is  not  material  as  the 
deed  purports  on  its  face  to  be  the  deed  of  the  principal,  and 
the  intention  is  to  execute  it  in  his  name  and  as  his  deed. 
Indeed,  in  all  oases  where  the  instrument  purports  on  its 
face  to  be  intended  to  be  the  deed  of  the  principal,  and  the 
mode  of  execution  of  it  by  the  agent,  however  irregular  and 
informal,  is  not  repugnant  to  that  purport,  it  would  proba- 
bly be  construed  to  be  the  deed  of  the  principal,  especially 
where  the  in  testimonium  clause  is  that  the  principal  has  there- 
to affixed  his  seal."  (Sto.  Ag.  §  153.)  A  bond  which  sets 
forth  that  A.  B.,  as  agent  of  C.  D.,  legally  appointed  for  the 
purpose,  binds  the  said  C.  D.  to  make  a  title,  Ac,  and  which 
is  executed  as  follows :  "A.  B.  (seal),  agent  for  C.  D.,"  is  the 
deed  of  C.  D.,  provided  the  authority  of  A.  B.  be  sufficient. 
C.  D.  is  here  alone  bound  for  the  performance  of  the  cove- 
nants, and  the  bond  is  executed  for  him  by  his  agent.  (Den- 
ing  V.  Bullett,  1  Blackf.  242.)  It  is  most  advisable,  how- 
ever, when  the  principal  alone  is  to  be  bound,  to  write  the 
deed  as  if  it  were  to  be  executed  by  the  principal  in  person, 
without  inserting  the  attorney's  name  at  all  as  was  done  in 
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this  case  now  before  us.  In  Wilks  v.  Back,  2  East,  144, 
Grose,  J.,  said:  ^^I  accede  to  the  doctrine  in  all  the  cases 
cited,  that  an  attorney  must  execute  his  power  in  the  name 
of  the  principal  and  not  in  his  own  name  ;  but  here  it  was  so 
done ;  for  where  is  the  difference  between  signing  J.  B.,  by 
M.  W.,  his  attorney — which  must  be  admitted  to  be  good — 
and  M.  W.,  for  J.  B.  ?  In  either  case  the  act  of  sealing  and 
delivering  is  done  in  the  name  of  the  principal  and  by  his 
authority ;  whether  the  attorney  put  his  name  first  or  last 
can  not  affect  the  validity  of  the  act  done."  The  execution 
of  a  bond  thus :  "  For  L.  J.  Larkin — George  Crum  (seal)," 
was  held  to  be  sufficient.  (8  Blackf.  56 ;  see  1  Amer.  Lead. 
Cas.  429,  et  seq, ;  Combes'  case,  9  Coke,  77-8,  note  g-.)  Pro- 
vided the  act  be  done  in  the  name  of  the  principal,  there  is  no 
particular  form  of  words  required  to  be  used  ;  thus,  if  oppo- 
site the  seal  be  written  "  For  A.  B."  (the  principal),  "  C. 
D."  (the  attorney),  the  execution  is  good. 

We  deem  it  useless  to  multiply  authorities  on  this  subject 
or  to  cite  further  examples.  We  are  satisfied  that  the  ruling 
of  the  court  below,  declaring  the  deed  in  this  case  to  be  the 
deed  of  Hardin  D.  Martin  and  Eveline  Martin,  was  strictly 
conformable  to  authority,  and  as  such  the  judgment  below 
must  be  affirmed ;  Judge  Scott  concurring. 


The  State,  Respondent,  v.  Appung,  Appellant. 

1.  The  utterance  in  pnblic  of  words  grossly  obscene,  in  such  a  manner  as  to 
outrage  decency  and  be  ii^jurious  to  public  morals,  though  not  an  open  and 
notorious  act  of  public  indecency  within  the  statute,  is  a  misdemeanor  at 
common  law  and  punishable  as  such. 

/  Appeal  from  Laclede  Circuit  Court. 

F.  P.  Wrigkty  for  appellant. 

The  indictment  is  bad.  Merely  using  vulgar  and  obscene 
words  is  not  indictable  imder  the  statute.  To  constitute  the 
offence  there  must  be  some  open  and  notorious  act  of  public 
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indecency.  But  if  the  mere  use  bf  language  is  sufficient,  the 
indictment  is  still  bad.  Neither  charge  is  sufficiently  laid. 
Dameron  v.  The  State,  8  Mo.  496.) 

Ewinffy  (attorney  general,)  for  the  State. 

I.  The  offence  charged  is  within  the  intention  and  mischief 
of  the  statute,  and  a  reasonable  construction  of  the  law  em- 
braces the  offence  charged  within  its  provisions  consistently 
with  the  rule  that  penal  statutes  are  to  be  strictly  construed. 
The  intent  of  the  legislature  in  the  construction  of  penal 
statutes  is  not  to  be  disregarded.  (Smith's  Commentaries, 
840-3.)  But  if  the  offence  charged  is  not  indictable  under 
the  statute,  it  is  at  common  law.  (4  Black.  Com.  64 ;  1 
Russell  on  Crimes,  4,  6,  6 ;  Wharton's  Crim.  Law,  806 ;  Bell 
V.  State,  1  Swan,  42 ;  Gingham  &  Ligan  v.  State,  2  Yerg. 
689  ;  Commonwealth  v.  ^harpless.  2  Serg.  &  Raw.  91 ;  Bar- 
ker V.  Commonwealth,  l^Penn.  412.) 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is  raised  upon  the  indict- 
ment. The  defendant  was  convicted  and  judgment  rendered 
against  him  for  the  fine  ;  he  moved  in  arrest  of  judgment ;  ^ 
his  motion  being  overruled,  he  appealed  to  this  court.  The 
indictment  is  not  good  under  any  of  the  provisions  in  our 
criminal  code ;  but  we  consider  the  offence  therein  charged 
to  be  an  offence  indictable  at  common  law,  and  that  the  indict- 
ment is  good  as  a  common  law  indictment.  The  charge  is 
"that  the  defendant  di^ on  the •25th  of  August,  A.  D.  1866, 
at  the  county  of  Laclede,  in  a  certain  large  assembly  of  males 
and  females  in  said  county,  and  in  the  hearing  of  said  assem- 
bly of  persons,  unlawfully,  wickedly  and  scandalously  us€H\ 
vulgar,  obscene  and  indecent  language,  by  then  and  there  \ 
asking  some  of  the  males,  &c.,  [here  the  questions  are  in- 
serted in  the  indictment,  which  are  too  vulgar  to  be  inserted 
in  this  opinion,]  and  was  then  and  there  guilty  of  open  and 
notorious  acts  of  public  indecency,  grossly  scandalous,  to  the 
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manifest  corruption  of  the  morals  of  said  assembly,  contra- 
ry," &c. 

We  have  no  statute  punishing  a  person  for  the  use  of  vul- 
gar, indecent  and  obscene  words  in  public.  There  has  not 
been  an  attempt  to  legislate  on  this  particular  offence.  It 
was  an  offence  at  common  law,  because  it  was  against  good 
morals — ^against  public  decency.  Russell,  in  his  Treatise  on 
Crimes,  (1  vol.  p.  46,)  says :  "  And  it  seems  to  be  an  estab- 
lished principle  that  whatever  openly  outrages  decency  and 
is  injurious  to  public  morals  is  a  misdemeanor  at  common 
law."  "  The  common  law,"  said  Judge  White,  in  the  case 
of  Gresham  &  Ligan  v.  The  State,  2  Yerger,  "  is  the  guar- 
dian of  the  morals  of  the  people  and  their  protection  against 
offences  notoriously  against  public  decency  and  good  morals." 
Blackstone  lays  it  down  that  "any  grossly  scandalous  and 
public  indecency  is  indictable  and  punishable  in  the  temporal 
courts  by  fine  and  imprisonment."  (4  Black.  Com.  41.)  It 
was  held  in  the  case  of  Bell  v.  The  State,  1  Swan,  42,  that 
"  the  utterance  of  obscene  words  in  public,  being  a  gross  vio- 
lation of  public  decency  and  good  morals,  is  indictable  ;  and 
in  a  prosecution  for  the  utterance  of  obscene  language  in 
public,  it  is  not  necessary  that  the  words  should  be  proven 
exactly  as  charged  to  have  been  spoken.  Many  cases  have 
been  held  indictable  as  being  contra  bonos  mores.^^  (4  Black. 
Com.  41.)  "  All  indecent  exposure  of  one's  person  to  the 
public  view,  and  it  may  be  laid  down  in  equal  terms  that  all 
such  acts  and  conduct  as  are  of  a  nature  to  corrupt  the  pub- 
lic morals  or  to  outrage  the  sense  of  public  decency  are  in- 
dictable, whether  committed  by  words  or  acts."  (4  Black, 
Com.  65,  note.) 

Our  respect  for  the  chastity  of  the  records  of  our  court 
will  not  suffer  the  outrageously  vulgar  words  that  vfGv^  spo- 
ken and  sung  by  the  defendant  in  this  case,  in  the  hearing  of 
both  males  and  females,  to  be  put  on  the  records.  But  we 
have  never  had  to  examine  the  records  of  ouy  inferior  tribu- 
nals to  find  words  more  shocking  to  one's  sense  of  decenigr 
than  those  charged  and  proved  in  this  case,    Xilghxpan,  C. 

21 — ^VOL.  XXV. 
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J.,  in  the  Commonwealth  v.  Sharpless,  2  S.  &  B.  101,  said: 
"  That  actions  of  public  indecency  were  always  indictable  as 
tending  to  corrupt  the  public  morals,  I  have  no  doubt.  What 
tended  to  corrupt  society  was  held  to  be  a  breach  of  the 
peace  and  punishable  by  indictment.  The  courts  are  guar- 
dians of  the  public  morals,  and  therefore  have  jurisdiction  in 
such  cases.  Hence  it  follows  that  an  offence  may  be  pim- 
ishable  if  in  its  nature  and  by  its  example  it  tends  to  the 
corruption  of  morals,  although  it  be  not  committed  in  pub- 
lic. (Barker  et  al.  t.  Commonwealth,  19  Penn.  412.)  The 
offence  charged  in  this  indictment,  being  an  offence  against 
public  morals  and  decency,  was  indictable  as  such  at  com- 
mon law,  and  is  indictable  with  us  as  a  common  law  offence. 
We  consider  the  indictment  sufficiently  good,  and  that  the 
caurt  did  not  commit  error  in  refusing  to  grant  a  trial,  or  in 
refusing  to  arrest  the  judgment.  Judge  Scott  concurring, 
*  the  judgment  is  affirmed. 

25~3T8| 
99    466| 

119  MO        Vaughn,  Defendant  in  Error,  v.  Tracy,  Plaintiff  in  Error. 

25    318| 

128   193|  1.  Possession  of  real  propertj  under  an  unrecorded  deed»  though  bronght 

home  to  a  subsequent  purchaser,  does  not  constitute,  as  a  matter  of  law,  ac- 
tual notice  of  such  prior  deed  within  the  meaning  of  our  registry  act 

2.  Possession  and  apparent  ownership  are,  however,  fiu^ts  from  which  a  jury 
will  be  warranted  in  inferring  actual  notice. 

8.  Where  the  eyidence  relied  on  to  bring  home  to  a  subsequent  purchaser  ac- 
tual notice  of  a  prior  unrecorded  deed  is  a  declaration  of  such  subsequent 
purchaser  to  the  effect  that  his  grantor  had  told  him  before  his  purchase  that 
the  plaintiff  (the  prior  purchaser)  "  had  a  mill  on  the  land  and  would  have 
to  move  it  away  now/'  it  is  error  to  instruct  the  jury  that  **  if  the  plaintiff 
was  on  the  acre  of  land  and  mill  thereon  at  the  time  of  the  defendant's  pur- 
chase, and  that  &ct  was  then  known  to  defendant,  it  was  a  sufficient  notice 
in  law  of  the  plaintiff's  prcTious  purchase  so  as  to  affect  the  defendant  with 
notice  of  the  plaintiff's  title." 

Error  to  Osage  Circuit  Court. 

This  was  a  suit  for  the  possession  of,  and  to  obtain  the  legal 
title  to,  a  tract  of  one  acre  of  ground  upon  which  was  a  horse 
grist-mill.    The  plaintiff  introduced  in  evidence  an  instru- 
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ment  under  seal,  being  articles  of  agreement  between  himself 
and  one  W.  B.  Huckstep,  dated  March  8, 1845.  By  this  in-^ 
strument  Huckstep  engaged  to  convey  to  Vaughn  a  tract  of 
eighty  acres  of  land ;  and  it  was  recited  therein  that  one 
acre  of  the  tract,  "  whereon  the  mUl  now  stands,"  had  been 
previously  sold  by  Huckstep  to  Vaughn  for  sixty  dollars.  This 
instrument  was  not  acknowledged,  but  was  recorded  Septem- 
ber, 1846.  Defendant  Tracy  claimed  title  under  a  deed  from 
Huckstep,  dated  February,  1852,  conveying  eighty  acres,  in- 
cluding the  acre  in  controversy.  At  the  date  of  the  deed  to 
Tracy  plaintiff  was  in  possession  of  the  acre  lot,  and  had  been 
for  eight  or  ten  years  previously. 

The  remaining  facts  are  suflBciently  set  forth  in  the  opinion 
of  the  court. 

Parsons  for  plaintiff  in  error* 

I.  The  instrument  of  writing  executed  by  Huckstep  and 
Vaughn  was  inadmissible.  It  was  not  acknowledged.  (B.  C. 
p.  226,  sec.  42.)  Further,  there  was  no  proof  of  the  execu- 
tion of  this  intrument  of  writing. 

n.  There  was  no  evidence  tending  to  show  that  Tracy  had 
notice  of  an  adverse  possession  in  the  defendant  in  error. 
The  declarations  of  Tracy  are  the  only  evidence  on  this  point. 
He  said  Huckstep  told  him  the  defendant  had  a  mill  on  the 
land,  but  he  would  have  to  move  it  now.  If  Tracy  relied  on 
this  statement  of  Huckstep,  he  was  evidently  led  to  believe 
Vaughn  had  no  adverse  title  in  the  land.  That  he  did  rely 
upon  Huckstep's  statements  there  is  no  doubt.  He  resided 
upwards  of  one  hundred  miles  from  the  land ;  had  nfever 
seen  it  until  after  his  purchase  ;  relied  on  Huckstep's  state- 
ments as  to  the  quantity  and  quality  of  the  land.  He  com- 
plained that  Huckstep  had  misrepresented  the  quality  of  the 
land ;  that  there  were  more  rocks  upon  it  than  he  had  sup- 
posed ;  that  Huckstep  told  him  there  were  fruit  trees  on  the 
land,  which  was  untrue.  For  these  reasons  the  instructions 
asked  by  the  plaintiff  in  error,  and  refused  by  the  court, 
ought  to  have  been  given.  (See  this  case  in  22  Mo.  415.) 
If  the  declarations  of  Huckstep  to  Tracy  were  any  notice  at 
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all,  it  can  only  be  understood  as  a  notice  of  tenancy  of 
Vaughn  under  Huckstep,  and  not  as  an  adverse  possession. 
(See  Beatie  v.  Butler,  21  Mo.  313.) 

Morrow f  for  defendant  in  error. 

I.  The  paper  writing  offered  in  evidence  was  properly  ad- 
mitted without  proof  of  its  execution.  Its  execution  by 
Huckstep  was  alleged  in  the  petition  and  not  denied  in  the 
answer.     (See  Practice  Act ;  Sess.  Acts,  1849,  p.  80,  sec.  7.) 

II.  Open  and  notorious  possession  of  a  tract  of  land  by 
a  party  claiming  title  under  an  unrecorded  deed,  and  the 
knowledge  of  such  possession,  being  fastened  upon  a  subse- 
quent purchaser  at  or  before  the  time  of  such  subsequent 
purchase  by  the  verdict  of  a  jury,  affect  each  subsequent 
purchaser  with  actual  notice  of  the  prior  purchaser's  title. 
(Vaughn  v.  Tracy,  22  Mo.  415  ;  Sanders  v.  Brant,  10  How- 
ard, 348.) 

Leonard,  Judge,  delivered  the  opinion  of  the  court. 

When  this  case  was  here  before,  (22  Mo.  417,)  we  remarked 
that  we  all  concurred  in  reversing  the  judgment  on  the 
ground  that  "  possession  was  not,  as  the  circuit  court  seemed 
to  suppose,  as  a  mere  matter  of  law,  actual  notice  within  the 
meaning  of  the  recording  acts ;"  and  we  then  observed  that 
we  deferred,  until  all  the  circumstances  of  the  transaction 
should  be  fully  developed  in  a  new  trial,  our  opinion  on  the 
question  "  how  far  and  under  what  circumstances  the  fact  of 
open  and  notorious  possession  and  apparent  ownership  of 
real  property  was  to  be  considered  evidence  of  actual  notice." 
A  majority  of  the  judges  then  intimated  their  opinion  that 
the  actual  notice  of  the  statute  was  a  fact  to  be  proved  as  any 
other  fact,  and  that,  as  men  rarely  purchased  farms  without 
examining  them  personally,  the  fact  of  possession  might,  un- 
der ordinary  circumstances,  be  fairly  presumed  to  have  been 
within  the  purchaser's  knowledge  when  he  bought ;  and  that  in 
this  state,  where  the  land  is  generally  in  die  occupation  of 
owners  in  fee,  if  knowledge  be  brought  home  to  the  purchaser 
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that  a  third  person  is  in  the  possession  and  apparent  owner- 
ship of  land,  it  ought,  under  ordinary  circumstances,  to  be 
deemed  sufficient  information  to  the  second  purchaser  that 
the  possessor  is  the  owner  in  fee  under  a  title  derived  from 
the  former  owner.  They  also  remarked  substantially  that 
the  circumstances  might  be  such  as  to  show  that  the  pur- 
chaser did  not  in  fact  know  that  any  third  party  was  in  pos- 
session, or,  if  he  did  know  it,  they  might  have  shown  that  his 
occupation  was  not  as  owner ;  and  that  in  such  cases  the  jury 
could  not  find  the  fact  of  actual  notice. 

This  new  trial  has  now  been  had,  and  the  evidence  given 
was  to  the  effect  that  there  was  a  house  and  farm  on  the 
land ;  that  the  plaintiff  was  at  the  time  of  the  defendant's 
purchase,  and  had  been  for  eight  or  ten  years  previously,  in 
the  possession  of  a  mill  situate  on  the  land,  with  an  acre  of 
ground  attached  to  it,  and  that  the  defendant  resided  at  the 
time  he  purchased  in  the  county  of  St.  Louis,  about  one  hun- 
dred and  fifty  miles  from  the  land,  and  had  not  been  pre- 
viously in  the  county  where  the  land  lay.  The  plaintiff  then, 
in  order  to  show  that  the  defendant  knew,  at  the  time  he 
made  the  purchase,  that  the  plaintiff  was  in  the  possession  of 
the  mill  and  acre  of  ground,  gave  in  evidence  the  statements 
of  defendant — made  on  several  occasions,  in  answer  to  the 
inquiry  whether  Huckstep,  his  grantor,  had  not  told  him  be- 
fore the  sale  that  he  (Huckstep)  had  sold  the  mill  and  acre 
of  ground  to  the  plaintiff — to  the  effect  that  "  he  told  him 
plaintiff  had  a  mill  on  the  land  and  would  have  to  move  it 
now."  Upon  this  evidence  the  court  directed  the  jury  that 
"  if  the  plaintiff  was  on  the  acre  of  ground  and  mill  thereon 
at  the  time  of  the  defendant's  purchase,  and  that  fact  was 
then  known  to  the  defendant,  it  was  a  sufficient  notice  in  law 
of  the  plaintiff's  previous  purchase  so  as  to  affect  the  defen- 
dant with  notice  of  the  plaintiff's  title,"  and  that  "  possession 
of  a  tract  of  land  by  one  claiming  to  have  previously  pur- 
chased it  is  sufficient  evidence  of  such  previous  notice  if  such 
possession  was  known  to  the  subsequent  purchaser  at  the 
time  of  his  purchase." 
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These  instructions,  taken  in  connection  with  the  evidence, 
must,  we  think,  have  misled  the  jury,  and  for  that  reason  the 
judgment  will  be  reversed  and  the  cause  remanded.  The 
question  of  fact  for  the  jury  was  whether  the  defendant  pur- 
chased with  "  actual  notice"  of  the  prior  unrecorded  convey- 
ance to  the  plaintiff ;  or,  in  other  words,  whether  he  believed, 
when  he  bought  the  land,  that  his  grantor  had  previously 
sold  the  mill  tract  to  the  plaintiff.  If  there  were  no  circum- 
stances disclosed  other  than  that  it  x^  ^^^  purchase  of  a 
farm,  and  that  there  was  at  the  time  a  mill  on  the  land,  with 
an  acre  of  ground  attached  to  it,  in  the  occupation  of  the 
plaintiff  as  the  apparent  owner,  these  facts  would,  in  my 
opinion,  have  been  competent  evidence  to  show  that  the  de- 
fendant purchased  with  actual  knowledge  of  the  previous  sale 
to  the  plaintiff.  They  would,  I  think,  have  been  sufficient  in 
point  of  law  to  have  been  submitted  to  the  jury  for  this  pur- 
pose ;  but  whether  when  received  they  would  have  satisfied 
the  jury  of  the  truth  of  the  alleged  fact  would  be  a  matter 
for  their  consideration.  In  this  state  lands  are  usually  found 
in  the  occupation  of  the  owners  in  fee,  and  therefore  we  gen-  ' 
erally  infer  from  this  occupation  and  apparent  ownership 
that  the  occupant  is  the  real  owner,  and  of  course  that  he 
has  a  title  to  it  derived  from  the  former  proprietor ;  but  this 
possession  and  apparent  ownership,  even  if  brought  home  to 
the  subsequent  purchaser,  do  not  constitute,  in  point  of 
law,  actual  notice  of  the  prior  deed  within  the  meaning  of 
the  statute.  It  is  evidence  of  such  knowledge,  and  under 
ordinary  circumstances  ought,  I  think,  to  satisfy  a  jury  that 
the  party  purchased  with  knowledge  of  the  prior  deed,  and 
such  is  the  opinion  expressed,  or  at  least  intended  to  be  ex- 
pressed, by  ttie  judge  who  delivered  the  former  opinion  in 
this  case. 

From  the  proof  here,  the  jury  might  have  inferred,  and  no 
doubt  did  infer,  that  the  defendant  made  the  purchase  at  a  dis- 
tance from  the  farm  and  without  any  personal  examination  of 
it ;  and  the  plaintiff  therefore  resorted  to  the  defendant's  ad- 
missions in  order  to  show  his  knowledge  of  the  plaintiff^s  pos- 
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session  and  apparent  ownership  of  the  mill  and  ground.  These 
admissions,  however,  instead  of  establishing  that  fact,  were 
rather  to  the  effect  that  the  defendant's  information  was  that 
the  plaintiff  owned  the  mill,  and  was  occupying  the  land  upon 
which  it  stood  at  the  will  of  the  owner  (Huckstep)  ;  or,  in 
other  words,  that  the  plaintiff,  instead  of  being  in  possession 
of  the  land  as  owner,  was  there  as  the  mere  tenant  at  suffer^ 
ance  of  the  owner,  and  was  bound  to  remove  his  mill  when- 
ever Huckstep  disposed  of  the  land. 

Upon  this  evidence  the  jury  was  told  that  if  the  plaintiff 
was  on  the  land  and  the  defendant  knew  it,  this  was  suffi- 
cient notice  in  law  of  the  plaintiff's  previous  purchase,  when 
of  course  such  a  possession,  not  as  owner  but  as  the  mere 
tenant  at  will  of  the  owner,  afforded  no  evidence  whatever  of 
any  conveyance  to  the  plaintiff.  The  judgment  must  be  re- 
versed and  the  cause  remanded. 


PmLLEBABT,  Plaintiff  in  Error,  v.  Evans  et  al.j  Defendants^ 

in  Error. 

1.  The  &ct  that  the  return  of  terrice  of  process  is  defectiye  is  no  ground  for 
dismissing  a  suit 

2.  A  defendant  who  appears  and  flies  an  answer  to  a  petition  will  be  precluded 
from  taking  adrantage  of  a  defect  in  the  return  of  serrice  of  process  upon 
himself. 

Errror  to  Kansas  City  Court  of  Common  Pleas. 

Hovepj  for  plaintiff  in  error. 

The  defendant  having  appeared  and  answered  could  not 
avail  herself  of  an  imperfect  return  of  the  summons ;  and 
whether  good  or  bad  it  had  answered  the  end  for  which  it 
was  made.  It  had  caused  defendant  to  appear  and  answer. 
(See  Bartlett  v.  McDaniel,  3  Mo.  40.) 

Naptony  for  defendant  in  error. 
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Rtland,  Judge,  delivered  the  opinion  of  the  court. 

From  the  record  in  this  case  it  appears  that  the  marshal 
of  Kansas  served  the  petition  and  writ  on  the  defendant  and 
made  his  return  thereon.  The  defendant  appeared  and  filed 
her  answer  to  the  plaintifTs  petition.  She  afterwards  moved 
for  leave  to  withdraw  the  answer,  and  it  was  granted  to  her. 
She  then  moved  to  dismiss  the  plaintiff's  suit,  and  assigned 
as  a  reason  therefor  the  insufficiency  of  the  marshal's  return 
in  the  writ.  The  court  sustained  this  motion  and  dismissed 
the  plaintiff's  suit.  This  was  excepted  to  by  the  plaintiff, 
who  brings  the  case  here  by  writ  of  error. 

The  judgment  of  the  court  below  dismissing  the  plaintiff's 
suit  is  erroneous  and  must  be  reversed.  The  defendant  had 
made  her  appearance  to  the  action  and  filed  her  answer.  To 
allow  her  afterwards  to  withdraw  the  answer  and  move  to 
dismiss  the  plaintiff's  action  was  improper.  The  court  should 
have  overruled  her  motion  to  dismiss.  The  writ  is  to  bring 
the  party  into  court,  and  when  the  defendant  appears  and 
files  an  answer  there  is  no  necessity  to  see  whether  the  mar- 
shal's return  is  in  strict  conformity  to  the  law  or  not.  The 
judgment  must  be  reversed.  (See  Bartlett  v.  McDaniel,  3 
Mo.  40.)  An  imperfect  return  of  an  officer  serving  a  writ 
and  petition  is  no  reason  for  the  court  to  dismiss  the  plain- 
tiff's suit.  The  judgment  is  reversed ;  Judge  Scott  concur- 
ring ;  Judge  Leonard  absent. 


liU*  The  State,  Appellant,  v.  Feaster,  Respondent. 

Im 40 

25  3^       1.  An  indictment  founded  on  section  88  of  article  2  of  the  act  concerning 
11^-^  crimes  and  punishments  (R.  C.  1846,  p.  851)  charged  that  the  defendant  did 

"  feloniously  make  an  assault  on  the  body  of  one  C.  H.  with  a  large  stick  of 
the  length  of  four  feet  and  the  thickness  of  four  inches,  vhich  stick  he  the 
said  £.  F.  then  and  there  held  in  both  his  hands,  and  with  the  stick  afore- 
said did  then  and  there  inflict  on  the  body  af  the  said  C.  H.  great  bodily 
harm  under  such  circumstances  which  would  hare  constituted  manslaughter 
if  death  had  ensued,  contrary,"  &c. ;  hdd  insufllcient  in  that  it  did  not 
charge  the  inflicting  of  the  great  bodily  harm  feloniously. 
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Appeal  from  St.  Clair  Circuit  Court. 

Ewingj  (attorney  general,)  for  the  State. 

The  indictment  is  sufficient.  The  facts  and  circumstances 
constituting  the  offence  are  averred  in  the  indictment,  and 
the  expression  "  under  circumstances  wliich  would  have  con- 
stituted manslaughter  if  death  had  ensued"  may  be  rejected 
as  surplusage.  (R.  0.  1845,  sec.  S8,  p.  351 ;  Jennings  v. 
The  State,  9  Mo.  852.)  It  was  not  necessary  to  aver  that 
the  weapon  used  was  a  dangerous  or  a  deadly  one.  Th^ 
sufficiently  appears  from  the  description  given  in  the  indict- 
ment, and  no  more  was  required.  (Jennings  v.  The  State, 
9  Mo.  852  ;  11  Mo.  579 ;  The  State  v.  Magrath,  19  Mo.  678.) 
If  the  word  "  feloniously"  appear  in  any  part  of  the  indict- 
ment it  is  sufficient.     (1  Ohitty  C.  L.  242.) 

F.  P.  Wright  J  for  respondent. 

I.  The  decision  of  the  court  below  is  correct.  The  indict- 
ment is  clearly  bad.  The  offence  is  not  the  assault  but  the 
bodily  harm  inflicted.  Bodily  harm  is  the  accusation.  It  is 
not  alleged  that  this  was  done  feloniously.  This  omission  is 
fatal.  An  indictment  for  felony  must  always  allege  the  fact 
to  be  done  feloniously.  (2  Hale,  184;  2  Hawkins,  320, 
§  66 ;  9  Mo.  730 ;  Wharton,  196 ;  1  Breese,  111.,  199.)  The 
term  felony  originally  denoted  the  penal  consequences  of  the 
crime,  but  by  long  usage  it  is  now  employed  to  signify  the 
crime  itself.  (4  Black.  69;  1  Chitty  C.  L.  238.)  Unless 
the  bodily  harm  was  inflicted  feloniously  it  was  not  indicta- 
ble. The  term  "  felonious"  is  the  only  one  appropriated  by 
the  law  to  express  the  nature  and  character  of  this  accusa- 
tion. It  being  omitted  in  the  indictment,  it  presents  a  case 
punishable  only  before  a  justice  of  the  peac^. 

II.  The  description  of  the  offence  is  not  sufficient.  It 
amounts  to  this  and  no  more :  "  Elbert  Poster  made  a  felo- 
nious assault  on  Carrol  Harpef  with  a  large  stick,  and  with 
the  stick  did  inflict  on  the  body  of  Carrol  Harper  great  bodily 
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harm."  All  the  facts  necessary  to  constitute  the  oflfencc  must 
be  charged  hy  express  averment  or  the  judgment  will  be  ar- 
rested.    (Kit  V.  The  State,  11  Humph.  167.) 

Ryland,  Judge,  delirdred  the  opinion  of  the  court. 

The  defendant  Feaster  was  indicted  at  the  March  term  of 
the  Circuit  Court  for  Hickory  county,  in  the  year  1855.  At 
the  September  term  he  appeared  to  the  indictment  and  filed 
his  petition  for  a  change  of  yenue,  which  was  granted  and  the 
venue  changed  to  the  Cii^cuit  Court  of  St.  Clair  county.  At 
the  October  term,  1855,  of  the  Circuit  Court  for  St.  Clair 
coimty,  the  parties  appeared  and  the  case  was  continued  until 
the  next  term.  At  the  May  term,  1856,  the  defendant  filed 
his  demurrer  to  the  indictment,  which  was  overruled.  The 
case  was  then  continued  from  term  to  term  until  the  March 
term,  1857,  when  the  defendant  pleaded  not  guilty  to  the  in- 
dictment, and  a  trial  was  had.  The  defendant  was  convicted 
by  the  jury  and  filled.  He  afterwards  moved  in  arrest  of 
judgment,  which  motion  being  sustained,  the  State  excepted 
and  brings  the  case  here  by  appeal. 

The  only  questions  in  the  case  arise  on  the  indictment. 
The  indictment  is  founded  on  the  88th  section  of  article  2  of 
the  act  concerning  crimes  and  punishments,  (R.  C.  1845, 
p.  351,)  which  declares,  "  If  any  person  shall  be  maimed, 
wounded,  or  disfigured,  or  receive  great  bodily  harm,  or  his 
life  be  endangered  by  the  act,  procurement  or  culpable  negli- 
gence of  another,  in  cases  and  under  circumstances  which 
would  constitute  murder  or  manslaughter  it*  death  had  en- 
sued, the  person  by  whose  act,  procurement  or  negligence 
such  injury  or  danger  of  life  shall  be  occasioned,  shall,  in 
cases  not  otherwise  provided  for,  be  punished,*'  Ac.  The  in- 
dictment charges  ^<  that  Elbert  Feaster,  with  force  and  arms, 
did  then  and  there  feloniously  make  an  assault  on  the  body 
of  one  Carrol  Harper  with  a  large  stick,  of  the  length  of 
four  feet,  and  the  thickness  of  four  inches,  which  stick  he,  the 
said  Elbert  Feaster,  then  and  there  held  in  both  his  hands, 
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and  with  the  stick  aforesaid  did  then  and  there  inflict  on  the 
body  of  the  said  Carrol  Harper  great  bodily  harm,  under 
such  circumstances  which  would  have  constituted  manslaugh- 
ter if  death  had  ensued,  contrary/'  &c. 

The  offence  under  this  section  is  liable  to  the  punishment 
of  imprisonment  in  the  penitentiary,  and  consequently  under 
our  law  is  a  felony ;  for  all  offences  whose  punishment  may 
be  by  confinement  in  the  state  penitentiary  are  declared  by 
the  statute  to  be  felonious.  The  offence  imder  this  section  is 
not  the  assault ;  it  is  the  great  bodily  harm  inflicted. 

Now  it  is  the  well  settled  law  that  in  indictments  for  felo- 
nies the  act  charged  which  constitutes  the  offence  must  be 
alleged  to  have  been  done  feloniously.  In  this  indictment 
now  under  consideration  the  pleader  has  omitted  to  charge 
that  the  act  done  which  makes  the  offence  was  done  felo- 
niously, and  it  is  not  enough  to  aver  that  the  assault  was 
made  feloniously.  This  is  a  fatal  objection.  The  court 
below  therefore  committed  no  error  in  arresting  the  judg- 
ment in  this  case.  Judge  Scott  concurring,  the  judgment  is 
affirmed. 


Elus,  Eespondcnt,  v.  Andrews,  Appellant. 

1.  A  bill  of  exceptions  can  not>  except  bj  consent,  be  allowed  and  signed  sub-         ^b  szj 
sequently  to  the  tenn  at  which  the  trial  is  had.  ^^   ^00 

2.  Where  it  is  agreed  that  the  bill  of  exceptions  maj  be  allowed  and  filed 
within  ten  days  after  the  end  of  the  term,  and  it  is  not  allowed  and  signed 
within  the  ten  days,  it  can  not  be  afterwards  allowed  and  signed. 

Appeal  from  Cooper  Court  of  Common  Pleas. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Stephens  Sf  Vesty  for  appellant,  cited  Stephen  on  Plead- 
ing, J60 ;  3  Bouv.  Inst.  261 ;  Cliitty  PI.  618 ;  Wood  v. 
Steamboat  Fleetwood,  19  Mo.  529;  Swartz  v.  Chappell,  19 
Mo.  804 ;  Rucker  v.  Eddings,  7  Mo.  115 ;  Brighter  v.  Cooner, 
18  Mo.  847  ;  Poster  v.  McO'Blenis,  18  Mo.  88. 
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Douglass  and  HaydeUy  for  respondent. 

The  bill  of  exceptions  should  have  been  presented  and 
signed  in  term,  or  ten  days  thereafter,  as  counsel  agreed  it 
should  be.  The  bill  of  exceptions  was  not  presented  and 
signed  during  the  term,  nor  within  ten  days  thereafter,  and 
was  signed  against  the  consent  of  respondent.  The  bill  of 
exceptions  not  having  been  presented  and  signed  in  proper 
time  should  be  stricken  from  the  record,  and  the  judgment 
below  affirmed.     (Farrar  v.  Finney,  21  Mo.  569.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

It  has  long  been  settled  that  a  bill  of  exceptions  must  be 
signed  during  the  term  at  which  the  cause  is  tried.  This  is 
not  only  the  practice  here,  but  also  in  other  states.  In  Eng- 
land, where  the  statute  first  allowing  a  bill  of  exceptions  to  the 
parties  to  a  suit  had  its  origin,  it  is  held  that  courts  are  not 
bound  to  seal  a  bill  of  exceptions  tendered  at  the  succeeding 
term  of  the  court.  (Wright  v.  Sharp,  1  Salk.  288 ;  Sikes  v. 
Ransom,  6  Johns.  279 ;  9  Johns.  846 ;  Pomeroy  v.  Selmes,  8 
Mo.  132.)  The  rule  has  been  so  far  departed  from  that  it  is 
permitted  to  sign  a  bill  of  exceptions  at  a  period  subsequent 
to  the  term  at  which  the  trial  takes  place,  when  the  consent 
of  the  parties  is  given  to  such  a  course  and  that  consent  is 
made  a  matter  of  record.     (Pomeroy  v.  Selmes,  8  Mo.  732.) 

In  the  case  before  us  it  was  agreed  that  the  bill  of  excep- 
tions should  be  made  out  and  filed  within  ten  days  from  the 
end  of  the  term.  It  was  not  done  within  the  time  agreed 
upon,  but  afterwards  and  against  the  consent  of  the  plaintiff. 
It  is  now  proposed  by  affidavits  to  show  wl\y  the  bill  of  ex- 
ceptions was  not  signed  within  the  stipulated  time.  It  is 
obvious  that  such  a  course  wotild  be  a  departure  from  the 
practice,  which  requires  that  when  a  bill  of  exceptions  is  not 
signed  during  the  term  at  which  the  trial  takes  place,  it  must 
appear  by  the  record  that  consent  was  given  that  it  should  be 
signed  at  a  subsequent  period.  This  bill  of  exceptions  is 
signed  after  the  trial  term  and  against  the  consent  of  the 
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party  to  be  affected  by  it.  It  ia  easy  to  see  the  consequences 
which  may  result  from  such  a  practice  ;  we  would  not  know 
when  a  suit  was  terminated.  After  a  cause  is  reasonably 
supposed  to  be  at  an  end,  a  suit  or  strife  is  commenced  in  this 
court  in  order  to  have  it  reversed. 

If  this  practice  is  countenanced,  then,  had  the  judge  who 
tried  the  cause  refused  to  sign  the  bill,  the  party  would  have 
a  right  to  come  here  by  a  mandamus  to  compel  him  to  do  so. 
Are  judges  to  be  permitted  to  sign  bills  of  exceptions  when 
they  please — ^bills  of  exceptions  that  may  be  prepared  without 
the  knowledge  of  the  party  to  be  affected  by  them  and  against 
his  consent  ?  This  would  be  a  dangerous  engine  in  the  hands 
of  any  judge,  and,  if  allowed,  suitors  would  not  know  when 
their  controversies  were  at  an  end.  The  remark  of  Judge 
Tompkins,  in  speaking  in  relation  to  this  subject,  is  strictly 
correct,  "  that  he  who  defers  till  another  time  to  do  what  he 
ought  to  do  at  the  present  time,  must  take  to  himself  all  the 
consequences  of  his  negligence."  (Oonsaul  v.  Iddell,  7  Mo. 
257.)  This  bill  of  exceptions  is  stricken  out  of  the  record, 
nothing  beyond  the  control  of  the  party  appearing  to  have 
prevented  its  being  signed  within  the  time  agreed  upon. 

As  the  only  errors  relied  upon  for  a  reversal  of  the  judg- 
ment are  assigned  upon  matters  appearing  only  by  the  bill 
of  exceptions,  and  as  the  bill  is  stricken  out,  the  judgment 
will  be  afi&rmed.  Judge  Ryland  concurring ;  Judge  Leonard 
absent. 


<•••» ,  «  m\ 

I  51«  475| 
25    829 

Pbanse,  Plaintiff  in  Error,  v.  Owens  et  aL.  Defendants  in  74a  211 

'  '  25    8291 

Error.  i46  ifig, 

25    829 
84a  255 

1.  Where  an  action  is  commenced  in  a  Justice's  court  hj  process,  it  is  not  ne- 
cessary that  a  confession  of  judgment  should  be  in  writing. 

2.  Where  a  defendant  in  a  justice's  court  appears  at  the  return  day  of  process 
and  confesses  a  judgment,  and  an  entry  of  such  confession  is  made  upon  the 
Justice's  docket,  an  execution  may  lawMly  issue,  although  no  entry  is  made 
upon  the  docket  of  a  judgment  upon  the  confession. 

8.  Where  a  defendant  in  a  suit  before  a  justice's  court  is  serred  with  process  in 
the  township  in  which  the  suit  is  begun,  it  will  be  presumed,  in  the  absence 
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of  evldenoe  to  the  contnuy,  tibat  he  resides  in  sndi  township ;  the  return  of 
a  constable  of  such  township  on  an  execution  directed  to  him  of  "  no  pro- 
perty found  of  defendant  in  said  township  whereof  to  leyy/'  is  sufficient  to 
warrant  the  issuing  of  an  execution  fh)m  the  office  of  the  clerk  of  the  circuit 
coiu^ 
4.  An  authentication  of  a  transcript  of  a  judgment  by  a  justice  of  the  peace  in 
the  following  form :  "  I  certify  that  the  foregoing  contains  an  entry  made  on 
my  docket    [Signed]  A.  B.,  J.  P./'  is  sufficient 

Error  to  Cass  Circuit  Court. 

This  was  a  suit  to  set  aside  a  conveyance  made  by  one 
Mead  of  a  tract  of  forty  acres  of  land,  dated  September  20th, 
1852,  on  the  ground  that  it  was  a  voluntary  conveyance,  and 
made  to  defraud  the  creditors  of  said  Mead,  of  whom  one 
Fonda  was  one.  Plaintiff  claimed  title  as  a  purchaser  at 
sheriff's  sale  under  an  execution  issued  from  the  oflSce  of  the 
derk  of  the  Cass  Circuit  Court,  upon  a  transcript  of  a  judg- 
ment of  a  justice  of  the  peace  of  Cass  county,  in  favor  of 
Abram  Fonda.  The  said  execution  was  issued  November 
24th,  1864.  The  plaintiff  received  a  deed  from  the  sheriff. 
At  the  trial  the  plaintiff,  Franse,  offered  in  evidence  a  certi- 
fied copy  of  the  transcript  of  a  judgment  against  said  Daniel 
Mead,  in  favor  of  Abram  Fonda,  rendered  by  a  justice  of  the 
peace  in  Cass  county,  and  filed  in  the  office  of  the  clerk  of 
the  Circuit  Court  of  Cass  county,  February  23,  1854.  This 
transcript  is  as  follows : 

"  Abram  Fonda  v.  Daniel  Mead  and  W.  G.  Gardiner. 
Debt,  $30 ;  damages,  $5.90  ;  justice,  75  cents  ;  constable,  50 
cents.  In  justice's  court.  Action  on  note  of  hand  and  reads 
thus :  *  October  6, 1849.  Twelve  months  after  date,  wc  pro- 
mise to  pay  to  the  order  of  Abram  Fonda  $57.49,  without 
defalcation  or  discount.  [Signed]  Daniel  Mead,  W.  G.  Gar- 
diner.' The  above  note  credited  Oct.  4th,  1850,  by  $22.50 ; 
do.  December  18, 1851,  by  $5.90.  Summons  issued  27th  day 
of  July,  1853 ;  returned  6th  August,  1853 ;  Elijah  Owens 
deputised  to  execute  and  return  said  writ.  August  6th, 
1853 — summons  returned  executed  by  reading  the  same  to 
Daniel  Mead,  in  Mount  Pleasant  township;   and  the  said 
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Daniel  Mead  appeared  and  confessed  judgment  on  said  note 
for  the  sum  of  $80  debt  and  $5.90  damages-— one  dollar  cost. 
[Signed]  Hiram  Stephens,  J.  P. 

**  Issued  execution  August  6th,  1863 — ^and  given  to  S.  L. 
McGuire,  constable  of  Mount  Pleasant  township,  returnable 
in  sixty  days  from  the  date.  This  execution  returned  with 
*  no  property  found  belonging  to  defendant  to  levy  the  same 
in  Mount  Pleasant  township.  S.  L.  McGuire,  constable. 
Mount  Pleasant  township,  this  6th  October,  1858. 

"  I  certify  that  the  foregoing  contains  an  entry  made  on 
my  docket.  February  23, 1854.  [Signed]  Hiram  Stephens, 
J.  P. 

"  [Endorsed.]  The  foregoing  transcript  was  filed  and  re- 
corded on  the  28d  day  of  February,  1854.  [Signed]  H.  Fin- 
ney, clerk. 

"  State  of  Missouri,  county  of  Cass,  ss.  I,  Hamilton  Fin- 
ney, clerk  of  the  Cass  Circuit  Court,  do  hereby  certify,  that 
the  foregoing  is  a  full,  true,  and  perfect  copy  of  the  tran- 
script filed  in  my  office,  in  the  above  entitled  cause,  wherein 
Abram  Fonda  is  plaintiff,  and  Daniel  Mead  and  W.  G.  Gar- 
diner are  defendants.  In  testimony  whereof,  &c.  [Signed] 
Hamilton  Finney,  cldrk.     (Seal.)" 

The  court,  on  the  objection  of  defendants,  ruled  out  the 
said  transcript ;  whereupon  the  plaintiff  took  a  nonsuit  with 
leave  to  move  to  set  the  same  aside.  A  motion  to  set  aside 
the  nonsuit  was  overruled. 

Peyton  and  Napton^  for  plaintiff  in  error. 

I.  Both  the  certified  copy  and  the  original  transcript  offered 
in  evidence  show  that  the  justice  had  jurisdiction  of  the  sub- 
ject matter  and  person  of  defendant.  The  action  against 
Mead  was  commenced  by  process ;  the  same  was  served  upon 
him ;  he  appeared  and  confessed  judgment ;  an  entry  of  the 
confession  is  made  on  the  docket,  and  though  no  entry  of 
judgment  was  rendered  by  the  justice  upon  the  confession, 
yet  the  court  will  give  the  force  and  effect  of  one  to  the  con- 
fession so  soon  as  the  same  is  entered  on  the  docket  of  the 


Digitized  by 


Google 


882  JEFFERSON  CITY. 

Franae  t.  Ow^ds. 

justice.  (Davis  v.  Wood,  7  Mo.  162 ;  Rutherford  v.  Winn, 
8  Mo.  14;  Chamberlain  &  Churchill,  v.  Mammoth  Mining 
Co.  20  Mo.  96.)  The  justice  had  the  statutory  right  to  em- 
power a  person  other  than  the  constable  to  serve  process  upon 
defendant ;  nor  is  it  necessary  that  the  justice  should  state 
upon  his  docket  that  this  was  done  at  the  "  request  and  risk" 
of  plaintiflF.  The  transcript  shows  that  the  person  who  ex- 
ecuted the  writ  upon  defendant  was  authorized  to  do  so  by 
the  justice,  and  this  is  all  that  it  is  needful  to  show.  Again, 
it  will  be  seen  from  the  transcript  that  the  demand  of  Fonda, 
the  plaintiff,  was  filed  with  the  justice,  and  that  a  summons 
issued  thereon  against  Mead  to  answer  the  complaint  of  plain- 
tiff, and  this,  it  is  contended,  is  of  itself  directly  within  the 
meaning  of  this  law  the  commencement  of  ah  action  by  pro- 
cess ;  and  if  Mead,  without  any  service  whatever,  had  volun- 
tarily appeared  to  the  writs  and  made  oral  confession  of  judg- 
ment, the  same  would  have  been  good.  In  this  case  service 
was  had  and  by  a  person  to  whom  the  law  gave  all  the  au- 
thority of  a  constable.  (R.  C.  1845,  tit.  Justices'  Courts, 
art.  2,  sec,  17  ;  6  Mo.  57.) 

U.  The  transcript  should  have  been  admitted  as  evidence 
in  the  Circuit  Court,  first,  to  show  a  judgment  before  the  jus- 
tice, and  then  that  an  execution  was  issued  by  the  justice 
and  returned  that  defendant  had  no  property  whereof  to  levy. 
The  transcript  showed  both  these  facts,  and  ought  to  have 
been  read  as  evidence.  The  return  of  the  sheriff  is  sufficient 
and  shows  a  full  compliance  with  the  law.  The  statute  in  no 
case  requires  that  the  execution  issued  by  the  justice  shall 
be  executed  throughout  the  county  before  one  can  be  issued 
on  the  transcript  in  the  clerk's  ofiice.  A  constable  has  no 
right  to  levy  an  execution  in  any  part  of  the  county ;  cer- 
tainly it  is  not  his  duty  to  do  so,  save  only  in  the  cases  pointed 
out  in  the  statute.  The  first  is  where  the  defendant  resides 
out  of  the  township  where  judgment  was  rendered ;  second, 
where  he  has  goods  and  chattels  out  of  the  same,  but  in  a 
different  township;  arid,  third,  when  there  are  several  de- 
fendants residing  in  different  townships.    In  these  cases,  and 
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only  then  by  the  consent  and  at  the  option  of  plaintiff  may 
he  execute  the  writ  in  any  part  of  the  county.  In  all  other 
cases  the  constable  is  not  bound  to  go  out  of  the  township. 
If  the  return  is  insufficient,  it  was  the  duty  of  defendant  to 
have  appeared  at  the  return  day  of  the  writ  and  made  his 
motion  to  quash  the  same ;  failing,  and  not  even  now  com- 
plaining, strangers  to  the  judgment  will  not  be  allowed  to 
avoid  the  sale  and  whole  proceedings  under  the  transcript  on 
account  of  any  irregularity  in  the  return  of  tlie  constable.  If 
the  return  of  the  constable  be  wholly  illegal,  yet  the  tran- 
script ought  still  to  have  been  admitted  as  evidence  in  order 
to  show  the  rendering  of  a  judgment.  The  plaintiff  might 
then  prove  that  another  execution  issued  and  was  properly 
returned.  (Crowley  v.  Wallace,  12  Mo.  143 ;  R.  C.  1845, 
tit.  Justices'  Courts,  art.  7,  sec.  6 ;  R.  C.  1845,  tit.  Justices' 
Courts,  art.  6,  sec.  18 ;  Coonce  v.  Munday,  8  Mo.  265.) 

III.  The  certificate  put  by  the  justice  to  the  transcript  is  a 
good  one.  The  justice  at  the  bottom  of  the  transcript  cer- 
tifies that  the  "foregoing  contains  an  entry  made  on  my 
docket."  The  court  will  have  regard  to  the  substance  and 
meaning  of  the  certificate  and  not  the  mere  technical  form ; 
the  one  appearing  to  the  transcript  means  that  the  whole  state- 
ment above  it  is  a  copy  of  an  entry  in  his  docket.  At  any 
rate  the  justice  certifies  that  the  "  foregoing"  contains  an 
entry  made  on  his  docket,  and  upon  looking  at  the  transcript 
we  find  an  entry  to  which  this  court  will  give  the  force  and 
efiect  of  a  judgment.  The  statute  only  requires  that  the  jus- 
tice should  give  a  certified  transcript  of  the  judgment  and 
nothing  else.  It  is  very  plain  however  that  the  justice  in  hi? 
certificate  treats  the  whole  transcript  as  one  entry — means  to 
and  does  certify  that  every  part  of  the  same  is  co<pied  from 
the  docket.  It  is  submitted  the  certificate  is  good.  (L^e's 
Adm'r  v.  Lee,  21  Mo.  531 ;  Gipson  v.  Allen,  10  Mo,  803 ; 
R.  C.  1845,  tit.  Justices'  Courts,  art.  6,  sec.  17.) 

Shelepy  for  defendants  in  error. 

In  this  case  the  justice's  execution  was  issued  to  the  con- 
stable of  the  township  in  which  the  defendant  was  served. 
22 — VOL.  XXV. 
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In  such  cases  the  execution  was  co-extensive  ¥rith  the  county, 
and  the  return  must  show  that  there  were  no  goods  or  chat- 
tels of  the  defendant  in  the  county ;  but  the  return  is  confined 
to  the  township,  and  for  aught  that  appears  the  defendant  had 
ample  means  in  the  county ;  the  court  therefore  properly  re- 
jected the  transcript.  (R.  C.  1845,  p.  660-1,  sees.  3-6 ; 
Coonce  v.  Munday,  3  Mo.  264.) 

II.  The  transcript  shows  no  judgment.  It  only  shows  that 
the  defendant  made  his  voluntary  appearance  after  process 
was  issued  and  confessed  the  debt,  but  there  was  no  entry  of 
judgment  by  the  justice. 

III.  The  justice's  certificate  to  the  transcript  was  insuffi- 
cient. He  ought  to  have  certified  the  transcript  was  a  true 
copy  of  the  judgment  in  the  case  referred  to. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

In  justices'  courts,  where  the  action  is  commenced  by  pro- 
cess, it  is  not  necessary  that  a  confession  of  judgment  should 
be  in  writing,  signed  by  the  defendant  and  filed  by  the  jus- 
tice. The  statutory  provision  on  this  subject  is  explicit.  In 
proceedings  in  justices'  courts  forms  are  disregarded,  and  it 
is  not  expected  that  entries  should  be  made  with  the  accu- 
racy and  precision  which  are  required  in  recording  the  acts 
of  courts  of  record.  In  the  case  of  Rutherford  v.  Winn, 
8  Mo.  12,  this  court  disregarded  the  objection  that  no  judg- 
ment was  entered  on  a  verdict  rendered  in  a  justice's  court. 
We  see  no  distinction  between  that  case  and  one  where  no 
formal  judgment  is  entered  on  a  confession.  The  defendant 
appeared  at  the  return  day  of  the  process  and  confessed  a 
judgment  for  specific  sums  for  debt,  damages  and  costs.  This 
was  sufficient  whereon  to  issue  an  execution. 

The  statute  authorizing  the  transcript  of  a  justice's  judg- 
ment to  be  filed  in  the  office  of  the  clerk  of  the  Circuit  Court 
only  requires  the  execution  to  be  issued  by  the  justice  to  be 
directed  to  the  constable  of  the  township  in  which  the  defen- 
dant resides.  The  defendant  was  served  with  process  in  the 
township  in  which  the  suit  was  begun,  and  in  the  absence  of 
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all  eyidence  to  the  contrary  we  must  regard  that  as  his  place 
of  residence.  There  is  nothing  in  the  record  sho¥ring  that  an 
execution  out  of  the  township  would  have  been  available.  We 
are  therefore  of  the  opinion  that  the  return  of  the  constable 
on  the  execution,  that  there  were  no  goods  nor  chattels  of  the 
defendant  whereof  to  levj  the  same  in  the  township  to  which 
the  writ  was  directed,  was  sufficient  to  warrant  an  execution 
from  the  circuit  court  clerk's  office,  and  that  it  was  not  ne- 
cessary that  the  return  should  show  that  there  were  no  goods 
or  chattels  of  the  defendant  in  the  county  whereof  a  levy 
might  be  made. 

We  are  of  the  opinion  that  there  is  no  weight  in  the  objec- 
tion to  the  authentication  of  the  justice's  transcript.  The 
following  is  the  act  of  authentication :  ^^  I  certify  that  the 
foregoing  contains  an  entry  made  on  my  docket."  This  cer- 
tificate is  made  to  a  copy  of  the  judgment  and  the  subsequent 
proceedings  thereon.  The  statute  does  not  require  that  a 
fiill  and  perfect  record  of  the  proceedings  in  the  justice's 
court  should  be  filed  in  the  office  of  the  clerk  of  the  circuit 
court ;  ^^  a  transcript  of  the  judgment"  is  all  that  is  exacted. 
We  see  from  the  paper  that  it  is  in  the  usual  form  of  tran- 
scripts made  by  justices.  It  is  a  transcript  of  the  judgment, 
and  the  thing  itself  being  seen,  we  do  not  understand  why  it 
should  be  rejected  as  evidence  because  the  justice  in  cer- 
tifying it  has  failed  to  term  it  a  ^^  transcript."  The  with- 
holding of  all  power  from  justices  of  the  peace  to  interfere 
with  their  records  when  once  made  up  may  have  been  the 
reason  that  the  legislature  deemed  a  transcript  of  the  judg- 
ment a  sufficient  foundation  for  an  execution.  Reversed  and 
remanded ;  Judge  Byland  concurring ;  Judge  Leonard  absent. 


Brown,  Respondent,  v.  Lewis  et  al.^  Appellants. 

1.  Where  there  is  no  eridence  whateyer  tending  to  show  a  liability  on  the  pari 
of  one  of  two  defendants,  the  court  should,  wlien  requested  so  to  do^  direct 
the  jury  to  find  a  verdict  in  liis  &Tor. 

2.  It  is  error  to  giro  instructions  where  there  it  no  evidence  to  support  them. 
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Appeal  from  Platte  Circuit  Cou/rt. 

This  was  a  suit  originally  brought  before  a  justice  of  the 
peace  by  E.  W.  Brown,  againojt  Sarah  J.  Lewiaand  Daniel  P. 
Lewis,  to  recover  the  sum  of  $75,  the  alleged  value  of  services 
rendered  by  plaintiff  in  treating  at  his  eye  infirmary  an  aCFec- 
tion  of  the  eyes  of  a  child  of  the  defendant  Sarah  J.  Lewis. 
There  being  no  evidence  whatever  introduced  by  plaintiff 
showing  or  tending  to  show  a  liability  on  the  part  of  the  de- 
fendant Daniel  P.  Lewis,  the  defendants  moved  the  court  to 
direct  the  jury  to  find  a  separate  verdict  as  to  the  said  D.  P. 
Lewis,  in  order  that  his  coniefendant  might  have  the  benefit 
of  his  testimony.     The  court  overruled  the  motion. 

Spratt  and  Merryman^  for  appellants. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

The  court  below  should  have  directed  the  jury  to  pass  upon 
the  case,  so  far  as  it  concerned  the  defendant  Daniel  D.  Lewis. 
There  is  not  a  particle  of  evidence  preserved  on  the  record 
showing  his  connection  with  the  contract  made  between  plain- 
tiff* Brown  and  Sarah  Jane  Lewis.  It  is  manifest  that  he  was 
made  a  party  improperly.  He  made  no  contract  with  Brown 
on  the  subject  of  medical  service  by  Brown  to  be  bestowed  oi: 
the  child  of  Mrs.  Sarah  Jane  Lewis.  He  must  have  bee:^ 
joined  in  the  suit  by  plaintiff  from  improper  motives,  to  ex- 
clude his  testimony ;  and  it  was  the  duty  of  the  court  to  coun- 
teract such  trickery  and  device,  by  directing  the  jury  to  pass 
on  the  defendant  Lewis — ^instructing  them  that  there  was  no 
testimony  in  the  case  connecting  or  showing  that  Daniel  P. 
Lewis  had  any  thing  to  do  with  making  the  contract,  or  was 
in  any  manner  bound  by  it. 

Under  the  English  law  this  rule  of  practice  was  confined  to 
actions  against  wrong-doers,  and  was  not  applied  to  actions 
upon  contracts,  except,  perhaps,  in  cases  where  one  ol  sev- 
eral defendants  has  pleaded  a  personal  discharge,  as  a  cer- 
tificate in  bankruptcy ;  (see  Currie  v.  Child,  3  Camp.  283 ; 


Digitized  by 


Google 


JULY  TERM,  1867.  887 

Brown  t.  Lewis. 

Emmet  v.  Butler,  7  Taunton,  599 ;  1  Moore,  382 ;  Bate  v. 
Russell,  Moody  &  Mai.  882  ;)  but  with  us,  under  our  law — 
the  altered  condition  of  it  in  relation  to  suits  upon  joint  in- 
debtedness— it  is  otherwise.  (Campbell  et  al.  v.  Hood,  6 
Mo.  211;  Hood  v.  Mathis,  21  Mo.  808.)  In  the  case  of 
Hood  V.  Mathis  this  subject  has  been  fully  discussed,  and  it 
is  now  well  settled  that  the  rule  is  the  same  with  us  as  well 
in  actions  on  contract  as  of  torts.  The  court  therefore  erred 
in  overruling  the  defendant's  motion  to  direct  the  jury  to 
pass  on  the  defendant  D.  P.  Lewis. 

As  the  judgment  below  must  be  reversed,  and  the  case  will 
have  to  be  retried,  we  will  notice  some  other  matters  com- 
plained of  by  the  appellants.  It  was  competent  to  the  defen- 
dants to  prove  by  the  opinions  of  physicians  the  time  it  was 
supposed  to  take  in  order  to  cure  the  child's  eyes.  It  waff 
also  competent  and  highly  important  to  prove  the  condition 
of  the  child's  eyes  when  taken  away  from  the  plaintiffs  infir- 
mary, and  whether  they  were  cured  or  were  lost  to  the  child. 
The  instruction  given  by  the  court  for  plaintiff  is  calculated 
to  mislead  the  jury  ;  there  was  no  evidence  authorizing  the 
court  to  bring  to  the  jury  the  subject  of  the  "  defendants,  or 
either  of  them,  preventing  the  plaintiflF  from  curing  the 
child  by  taking  the  child  away."  This  instruction  was  from 
the  state  of  the  evidence  improper.  These  matters  are  men- 
tioned by  us  in  order  that  the  court  may  avoid  the  errors 
complained  of  on  the  next  trial.  We  barely  mention  them, 
and  pronounce  the  rulings  of  the  court  on  them  to  be  erro- 
neous in  order  to  avoid  them  in  future. 

Let  the  judgment  be  reversed  and  the  cause  remanded ; 
Judge  Scott  concurring. 
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The  State,  Respondent,  v.  McGlube,  Appellant. 

1.  The  Supreme  Court  will  not  interfere  and  grant  a  new  trial  on  the  ground 
that  the  rerdict  of  a  jury  was  against  the  weight  of  eridenoe. 

2.  Whenerer  instructioni  given  to  a  jury  as  a  whole  ftirly  present  the  law  of 
the  case  to  the  jury,  the  Supreme  Court  will  not  reverse  for  a  defect  or 
slight  impropriety  in  any  particular  instruction. 

8.  There  may  he  an  assault  with  intent  to  kill,  although  there  is  no  striking  or 
wounding ;  it  would  he  error  to  instruct  the  jury  that  if  the  defendant  might 
have  struck  and  did  not  they  should  find  defendant  not  guilty. 
* 

Appeal  from  Laclede  Circuit  Court. 

Wrighty  for  appellant. 

I.  It  is  submitted  whether  such  a  "  strong  and  unequivocal'* 
case  is  not  here  presented  as  to  require  this  court  to  direct  a 
new  trial,  regardless  of  the  errors  of  the  court  below  in  giv- 
ing and  refusing  instructions,  but  on  account  of  the  entire 
failure  to  prove  a  felonious  assault.  The  prosecutor  was 
too  much  intoxicated  to  either  observe  or  recollect  what 
transpired  at  the  time ;  and  even  he  says  that  he  does  not 
know  that  defendant  struck  at  him  or  intended  to  strike  at 
him.  (2  Phil.  Ev.  768 ;  2  Day,  202.)  Taking  his  evidence 
as  a  correct  detail  of  the  facts,  it  would  amount  to  no  more 
than  an  ordinary  assault  and  battery.  His  evidence  did  not 
even  tend  to  prove  a  felonious  assault.  The  evidence  of  all 
the  witnesses  except  the  prosecutor  showed  there  was  not 
even  a  common  assault.  An  assault  is  an  offer  to  do  a  cor- 
poreal iiyury  to  another,  with  the  present  ability  to  do  so. 
Defendant  was  about  ten  feet  from  the  prosecutor  when  he 
raised  the  stick.  He  was  not  within  striking  distance,  and 
readily  laid  down  the  stick  when  told  to  do  so.  It  devolved 
on  the  State  to  prove  an  intention  not  only  to  do  an  injury, 
but  an  intention  to  kill.     (3  Greenl.  Ev.  §  61, 17.) 

n.  The  first  instruction  given  on  the  part  of  the  State  is 
wrong.  The  natural  consequence  of  even  striking  with  a 
stick  is  not  to  kill.  It  was  the  peculiar  province  of  the  jury 
to  determine  the  intent.    The  instruction  was  a  comment  and 
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an  erroneous  comment  on  the  eyidence,  and  evidently  con- 
trolled the  jury  in  finding  their  erroneous  verdict.  The  law 
is  that  the  court  shall  not  comment  on  the  evidence,  or  charge 
the  jury  as  to  matter  of  fact,  unless  requested.  (B.  G. 
1195,  sec.  81 ;  State  v.  Dunn,  18  Mo.  419.) 

lU.  The  court  erred  in  refusing  the  first  instruction  asked 
by  defendant.  K  the  defendant  could  have  struck  the  pros- 
ecutor without  hindrance,  and  did  not  do  so,  it  conclusively 
rebutted  any  intention  to  kiU. 

Etaingy  (attorney  general,)  for  the  State. 

Btland,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  an  assault  with  intent  to 
kill.  He  was  convicted  and  fined.  He  moved  for  a  new 
trial,  which  was  overruled ;  he  then  moved  in  arrest  of  judg- 
ment, which  was  also  overruled.  He  excepted  and  brings 
the  case  here  by  appeal. 

In  this  court  the  appellant  has  made  three  points,  on  each 
of  which  he  relies  for  a  reversal.  The  first  is  that  there  is  no 
evidence  warranting  or  authorizing  the  conviction;  the  se- 
cond, that  the  first  instruction  given  on  the  part  of  the  State 
is  wrong  ;  and  the  third,  that  the  court  erred  in  refiising  the 
first  instruction  asked  by  the  defendant.  From  an  examin- 
ation of  the  testimony  preserved  in  the  bill  of  exceptions,  this 
court  clearly  perceives  that  there  was  testimony  on  the  part 
of  the  State  from  which  the  jury  might  well  convict.  There 
was  also  testimony  which  would  have  justified  the  jury  in 
acquitting.  The  jury  was  the  proper  tribunal  to  weigh  the 
evidence  ;  they  might  give  to  the  evidence  on  behalf  of  the 
State  more  credence  than  they  did  to  the  evidence  of  the  de- 
fendant. The  case  was  left  to  the  jury  and  they  found  the 
defendant  guilty,  and  there  was  evidence  from  which  such  a 
finding  could  be  supported.  The  court  will  not  interfere  in 
such  cases.  This  is  not  like  the  case  of  the  State  v.  Oresson, 
19  Mo.  247.  In  Gresson's  case  there  was  no  evidence  of  the 
crime.  Here  the  jury  might  have  found  either  way.  We 
will  not  for  this  reason  reverse. 
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The  second  point.  The  instruction  complained  of  is  as 
follows  :  "  If  the  jury  believe  from  the  evidence  that  the  de- 
fendant attempted  to  strike  Day  with  a  stick,  and  at  the  time 
he  made  the  attempt  he  was  near  enough  to  hit  him,  and  that 
the  stick  was  a  dangerous  or  deadly  weapon  or  calculated 
to  produce  death,  and  that  there  was  no  justifiable  excuse  for 
such  attempt  to  strike  with  such  a  weapon,  and  ^sic]  mider 
such  circumstances,  is  evidence  from  which  the  jury  may  infer 
that  such  assault  was  made  with  intent  to  kill."  Now  what- 
ever might  be  urged  against  this  instruction  standing  alone, 
it  ceases  to  have  any  improper  eflFect  when  united  with  the 
instruction  given  for  the  defendant,  as  follows  :  "  Unless  the 
jury  believe  from  the  evidence  that  the  defendant  attempted 
to  strike  Reuben  P.  Day  with  a  stick  and  with  the  intent  to 
kill  him,  and  that  at  the  time  the  defendant  made  the  attempt 
he  was  near  enough  to  hit  Day,  and  that  the  defendant  could 
have  killed  Day  with  the  stick,  they  must  acquit  the  defen- 
dant." These  instructions  together  put  the  law  of  the  case 
fairly  before  the  jury,  and  no  injurious  eflFect  from  the  first 
one  could  have  been  left  on  the  jury  when  the  last  was  given. 
Whenever  the  instructions  as  a  whole  fairly  present  the  law 
of  the  case  to  the  jury,  the  court  will  not  reverse  for  any  de- 
fect or  slight  impropriety  in  any  particular  instruction. 

There  is  no  error  in  the  court's  refusing  the  defendant's  first 
instruction.  "  If  the  jury  believe  from  the  evidence  that  de- 
fendant could  have  struck  Day  with  die  stick,  and  did  not  do 
it,  they  will  find  defendant  not  guilty."  This  instruction  is 
not  the  law  ;  it  was  designed  to  tell  the  jury  that  whenever 
there  was  power  and  opportunity  to  commit  a  battery,  and  it 
was  not  committed,  there  could  be  no  assault.  A  man  may 
assault  another  with  the  intent  to  kill  him,  and  not  perpe- 
trate the  oflfence  of  striking  or  woimding  him. 

These  are  all  the  objections  urged  in  this  court  by  the  ap- 
pellant's counsel  for  a  reversal  of  the  judgment.  The  newly 
discovered  evidence,  and  the  motion  in  arrest,  are  not  urged 
here,  but  may  be  considered  as  abandoned  by  the  appellant, 
he  punishment  is  less  than  that  allowed  by  law ;  but  the 
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defendant's  counsel  remarked  that  the  punishment  was  de- 
clared under  the  revised  code  of  1855,  at  the  request  of  the 
defendant,  and  therefore  does  not  urge  that  matter  as  an 
error ;  it  is  in  his  favor,  and  he  does  not  complain  of  it.  It 
is  necessary  however  to  remark,  that  whenever  the  punish- 
ment for  an  offence  committed  under  the  law  previous  to  the 
revised  code  of  1855  is  different  from  that  prescribed  by  the 
revised  code  of  1855  for  the  same  offence,  and  a  prosecution 
is  commenced  under  the  law  previous  to  1855,  it  is  necessary 
that  the  prayer  of  the  defendant  for  punishment  under  the 
law  of  1855  should  appear  upon  the  record,  as  well  as  the 
order  of'  the  court  changing  the  punishment.  Upon  the 
whole  case,  we  are  inclined  to  aflBrm  the  judgment ;  Judge 
Leonard  concurring,  the  same  is  affirmed. 


Young  et  al.j  Plaintiffs  in  Error,  v.  Smith  et  at.^  Defendants 

in  Error. 

1.  Courts  may  regulate  in  their  discretion  the  order  in  which  testimony  shall 
be  received ;  hence  it  is  not  error  to  refuse  to  permit  a  plaintiff  to  read  to  the 
jury  as  evidence  in  chief  portions  of  a  deposition  taken  by  himself,  and  to 
reserve  the  remainder  as  rebutting  testimony. 

2.  Great  latitude  is  allowed  in  the  cross-examination  of  witnesses. 

8.  In  a  suit  against  A.  and  B.  as  partners,  the  declarations  of  A.  are  inadmis- 
sible in  behalf  of  B.  to  disprove  the  partnership  alleged. 
fi.  Persons  may  be  held  liable  as  partners  to  third  persons,  though  not  as  part- 
V    ners  as  between  themselves. 

Error  to  Jackson  Circuit  Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Hovey^  for  plaintiffs  in  error. 

I.  The  Circuit  Court  ought  to  have  permitted  the  plaintiffs 
to  read  a  part  of  Smith's  deposition  in  chief,  and  to  reserve  a 
part  as  rebutting  evidence,  because  the  portion  sought  to  be 
read  was  strictly  evidence  in  chief,  and  the  portion  sought  to 
be  reserved  was  strictly  rebutting  evidence,  and  not  necessary 
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to  the  narrative  of  the  "vritness.  (1  Greenl.  Ev.  sees.  61  and 
62 ;  R.  G.  1846,  tit.  Depositions,  sec.  29,  p.  419 ;  Calhoun  y. 
Hays,  8  Watts  &  Sarg.  180.) 

II.  The  court  below  ought  to  have  stricken  out  all  that 
part  of  the  cross-examination  of  C.  M.  Smith  commencing  at 
the  sixth  interrogatory,  and  from  thence  to  the  end  of  his 
deposition,  because  the  same  was  neither  a  legal  cross-exam- 
ination nor  competent  evidence  in  chief  for  the  defence. 
(1  Greenl.  Ev.  sec.  448-9.) 

in.  The  acts  and  conversations  of  Smith  and  Huffaker, 
between  themselves  or  others,  were  incompetent  evidence 
when  offered  in  defence,  because  the  same  were  neither  a 
part  of  the  res  gestcs^  nor  facts  of  which  third  persons  were 
presumed  to  have  notice.  (Story  on  Partnership,  sec.  63  ; 
Winship  v.  U.  S.  Bank,  6  Peters,  629  ;  Allen  v.  Duncan,  11 
Pick.  808 ;  Woods  v.  Clark,  24  Pick.  85.)  The  defendants 
could  not  be  witnesses  for  each  other,  therefore  their  un- 
sworn statements,  as  introduced  by  defendants,  are  only  the 
more  illegal.     (1  Greenl.  sec.  829.) 

IV.  The  court  below  ought  to  have  given  the  first  instruc- 
tion asked  by  plaintifis. 

V.  The  court  below  ought  to  have  given  the  ninth  and 
tenth  instructions  asked  by  plaintiffs.  (Story  on  Partner- 
ship, sec.  68 ;  Dennistown  et  al.  v.  Debuys  et  al.  9  Mart.  26.) 

VI.  The  court  below  erred  in  giving  the  second  instruc- 
tion asked  by  defendants,  because  the  same  is  argumentative, 
and  permits  the  jury  to  discard  evidence  upon  their  own  pri- 
vate prejudices  outside  of  the  testimony.  (2  Starkie  Ev. 
686  ;  1  Greenl.  Ev.  sees.  84,  86.) 

Naptotiy  for  defendants  in  error. 

I.  To  determine  the  order  in  which  testimony  shall  be  re- 
ceived is  within  the  discretionary  regulation  of  the  Cii'cuit 
Court,  and  imless  some  manifest  injustice  has  resulted  from 
the  exercise  of  this  discretion  the  Supreme  Court  will  not 
interfere.  It  is  not  easy  to  see  how  the  merits  of  this  case 
could  have  been  affected  one  way  or  the  other  by  the  order 
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in  which  the  depositions  or  portions  of  them  were  read. 
(Bucker  v.  Eddings,  7  Mo. .) 

II.  There  was  no  error  in  refusing  to  strike  out  the  cross- 
examination  of  Smith.  Such  examinaticms  are  designed  to 
question  the  veracity  or  memory  or  honesty  of  the  witness^ 
or  explain  or  modify  or  refute  his  statements^  and  the  great- 
est latitude  is  allowed  and  extraneous  and  collateral  inqui- 
ries may  be  made,  subject  to  the  restriction  that  a  matter  en- 
tirely foreign  to  the  issue  can  not  be  inquired  into  merely 
with  a  view  to  contradict  what  the  witness  may  testify  to  on 
such  collateral  matter.  (1  Greenl.  Er.  sec.  448-9 ;  2  Phil. 
Ev.  p.  726,  788.) 

in.  The  testimony  for  defendants  in  relation  to  the  acts 
and  sayings  of  Huffaker  and  Smith  were  legitimate  proof. 
1st.  They  constituted  the  res  gesUB^  and  apart  from  the  fact 
that  Smith  was  a  party  to  the  suit,  and  viewing  him  as  a 
mere  stranger,  his  acts  and  declarations  were  evidence  for 
Huffaker.  The  material  question  in  this  case  was,  whether 
a  partnership  existed  between  Smith  and  Huffaker.  This 
was  affirmed  on  one  side  and  denied  on  the  other.  The  acts 
of  Huffaker  and  Smith  during  the  period  of  the  alleged  part- 
nership, in  the  course  of  the  trade  in  which  they  were  cer- 
tainly engaged,  and  the  declarations  of  either  explanatory  of 
those  acts,  and  cotemporaneously  made  with  them,  are  evi- 
dence. They  are  verbal  acts.  (1  Greenl.  Ev.  sees.  108, 
109  ;  ib.  sec.  171.    This  is  the  law  of  this  court :  Nolle  v. 

Callaway  Co.  11  Mo. ;  Turner  v.  Belden,  9  Mo. . 

This  is  the  law  of  Pennsylvania :  Saltmars  v.  Tompkins,  14 
Serg.  &  Sawl.  280;  and  of  Alabama  —  Tompkins  v.  Rey- 
nolds, 17  Ala.  109 ;  Thomas  v.  De  Graffanied,  17  Ala.  602 ; 
10  Ala.  480 ;  16  Ala.  818 ;  8  Ala.  650 ;  17  Ala.  862 ;  Hooper 
V.  Edwards,  20  Ala.  582 ;  and  of  New  Hampshire — Plumer 
V.  French,  2  Foster,  450 ;  and  of  Connecticut  —  Comins  v. 
Comins,  21  Conn.  418;  Russell  v.  Frisbe,  19  Conn.  205; 
and  of  Vermont— White  v.  Morton,  22  Verm.  16 ;  7  Wash. 

;  Holbrook  v.  Murray,  20  Verm.  526.)     2d.  These  acts 

and  declarations  were  legitimate  as  rebutting  testimony. 
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(Foster  &  F.  v.  Nowlin,  4  Mo.  24 ;  Wilson's  Adm'r  v.  Owens, 
5  ib.  40;  Wheaton  v.  Weld,  9  Humph.  778.)  8d.  They 
were  legitimate  to  impeach  tlie  witness  Smith,  who  was  also 
a  party,  and  adverse  to  his  co-defendant  in  fact;  (see  1 
Greenl.  sec.  462  ;)  and  even  if  improperly  admitted,  they  are 
no  ground  for  reversing  the  judgment  on  the  last  head. 

IV.  The  ninth  and  tenth  instructions  asked  by  plaintiffs 
and  refused  by  the  court  raise  the  same  point  as  the  motions 
to  exclude  evidence  in  the  progress  of  the  trial,  and  therefore 
have  been  considered  already. 

V.  The  first  instruction  asked  by  plaintiffs  was  rightly  re- 
fused. It  was  either  an  abstraction  outside  the  case,  or  it 
was  calculated  to  mislead  the  jury.  It  was  virtually  telling 
them  that  whatever  opinion  they  might  entertain  about  a  se- 
cret partnership  between  Huffaker  and  Smith  (which,  as  the 
court  will  see,  was  the  only  point  in  dispute,)  they  would  still 
find  for  plaintiffs.  In  short,  this  instruction  assumed  as  a 
conceded  fact  a  matter  about  which  there  was  no  proof,  viz., 
that  Huffaker  held  himself  out  to  the  world  as  a  partner ; 
thus  shifting  the  entire  basis  of  the  controversy. 

VI.  Instruction  No.  2,  given  for  defendants,  is  unobjec- 
tionable, as  will  appear  from  inspection. 

VII.  There  is  nothing,  in  the  point  relative  to  newly  dis- 
covered testimony. 

VIII.  Smith  was  not  a  competent  witness.  The  case  of 
Rich  V.  Hasson,  4  Sanf.,  N.  Y.,  115,  under  a  similar  statute, 
has  so  decided. 

Ryland,  Judge,  delivered  tlie  opinion  of  the  court. 

We  do  not  perceive  what  injury  the  plaintiffs  below  re- 
ceived by  the  court's  overruling  their  motion  to  be  permit- 
ted to  read  only  certain  portions  of  the  deposition  of  the  de- 
fendant Smith,  which  the  plaintiffs  had  taken,  to  the  jury  as 
evidence  in  chief,  and  afterwards  to  be  permitted  to  read  the 
balance  of  the  deposition  as  rebutting  testimony.  We  will 
not  interfere  in  the  discretionary  determination  of  the  lower 
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coui*t,  in  such  matters,  especially  where  no  injury  appears  to 
follow  to  either  party.  To  say  the  least  of  this  objection  to 
the  ruling  of  the  court  below,  it  is  captious,  and  we  give 
countenance  to  no  such  practice.  The  plaintiflFs  may  begin 
their  evidence  at  either  end  of  the  case ;  but  when  they  offer 
a  deposition  and  the  court  holds  the  same  to  be  legal  evi- 
dence, then  the  court  may  refuse  with  great  propriety  to  let 
them  pick  out  and  read  certain  portions  at  one  time,  and 
other  portions  at  a  different  stage  of  the  trial,  to  gratify  the 
whim  or  taste  of  their  counsel. 

As  to  the  plaintiflfe'  second  point  about  the  cross-examina- 
tion of  Smith,  we  do  not  see  how  the  overruling  their  motion 
to  strike  out  certain  parts  of  this  deposition  can  injuriously 
affect  them.  Smith  was  their  witness.  They  gave  sanction  to 
his  veracity  by  taking  his  deposition  ;  and  although  the  plain- 
tiflfe  are  bound,  in  proof  of  their  case,  to  confine  themselves 
to  evidence  relevant  to  the  matters  in  issue,  and  the  defen- 
dants restricted  to  the  same,  yet  in  cross-examinations  ques- 
tions as  to  collateral  facts  are  often  allowed  ;  nor  is  the  rule 
confining  the  proof  to  the  allegation  strictly  followed  in  cross- 
examinations,  but  great  latitude  of  interrogation  is  permitted 
at  times.  In  Lawrence  v.  Baker,  5  Wendell,  805,  Savage, 
Ch.  Justice,  in  delivering  the  opinion  of  the  court,  said  :  "  A 
witness  is  'not  to  be  cross-examined  to  a  distinct  collateral 
fact  for  the  purpose  of  afterwards  impeaching  his  testimony 
by  contradicting  him."  (1  Starkie,  134.)  There  may  be 
cases  where  great  latitude  of  examination  may  be  permitted, 
arising  from  disposition,  temper  and  conduct  of  witnesses, 
which  can  be  regulated  only  by  the  discretion  of  the  court, 
and  for  which  it  is  difficult  to  lay  down  a  precise  rule.  We 
will  not  therefore  disturb  the  judgment  for  the  overruling  of 
this  motion. 

The  third  point  taken  by  the  counsel  for  the  plaintiffs  in 
error  is  fatal  to  the  judgment  below.  This  was  a  suit  against 
Smith  and  Hufiaker — the  plaintiffs  contending  that  Huffaker 
was  a  partner.  Now  it  is  often  the  case  that  the  conduct  of 
persons  makes  them  stand  liable  to  third  parties  as  partners, 
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when  in  reality  between  themselves  there  is  no  partnership. 
In  this  case  the  main  question  in  controversy  is,  not  whether 
Smith  and  Huffaker  were  in  reality  partners  trading  and 
doing  business  as  merchants  under  the  name  of  ^^  C.  M. 
Smith,"  but  whether  they  so  acted,  so  carried  on  the  busi- 
ness,  as  to  induce  third  persons  to  look  upon  them  as  part- 
ners, to  consider  them  as  partners,  and  trade  with  them  as 
partners.  ^^  There  is  a  just  and  marked  distinction  between 
partnership  as  respects  the  public  and  partnership  as  respects 
the  parties ;  and  a  person  may  be  held  liable  as  a  partner  to 
third  persons,  although  the  agreement  does  not  create  a  part- 
nership as  between  the  parties  themselves.  Though  the  law 
allows  parties  to  regulate  their  concerns  as  they  please  in 
regard  to  each  other,  they  can  not  by  arrangement  among 
tliemselves  control  their  responsibility  to  others ;  and  it  is  not 
competent  for  a  person  who  partakes  of  the  profits  of  a  trade, 
however  small  his  share  may  be,  to  withdraw  himself  from 
the  obligations  of  a  partner."  (3  Kent's  Com.  32.)  There- 
fore, when  the  plaintiffs  sued  these  defendants,  it  was  not 
competent  for  them  to  give  in  evidence  the  declarations  of 
Smith  that  Huffaker  was  not  his  partner.  Judgment  by  de- 
fault had  been  taken  against  Smith.  Huffaker  answered — 
denied  the  partnership,  the  execution  of  the  note  sued  on, 
and  his  liability  for  the  goods.  Upon  the  trial,  -Hufiaker's 
administrator  (he  having  died  after  filing  his  answer)  offered 
in  proof  the  declarations  of  Smith.  These  were  admitted 
against  the  objection  of  the  plaintifis.  These  declarations 
were  not  made  in  presence  of  these  plaintiffs,  but  were  in 
their  absence.  The  court  erred  in  receiving  them.  They 
were  incompetent ;  they  can  not  be  considered  as  res  gestcd^ 
as  verbal  acts.  Such  testimony  would  enable  a  crafty  set  of 
men  to  carry  on  an  extensive  operation  as  partners  to  the 
world,  but  when  preparation  was  about  to  be  made  necessary 
to  a  failure,  then  one  might  withdraw  with  all  the  funds  and 
stock,  and  honest,  confiding  creditors  be  met  with  the  asser- 
tion "  that  they  never  were  partners ;  that  there  was  no  part- 
nership," and  prove  it  when  sued  for  their  just  demands  by 
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declarations  made  to  and  about  each  other  during  the  time 
they  were  seemingly  engaged  as  partners.  No  such  declara- 
tions should  have  been  received. 

The  fourth  point  made  is  settled  by  repeated  decisions  of 
this  court  since  the  new  code  of  practice.  (Rice  v.  Morton, 
19  Mo.  279  ;  17  Mo.  867 ;  Young  et  al.  v.  Croughton  et  al. 
and  Sankin  v.  Harper,  23  Mo.  587.) 

The  fifth  point  regards  the  first  instruction  asked  for  by 
the  plaintiff.  ^^  1st.  This  being  a  suit  between  Thomas  Young 
and  others,  as  plaintifis,  and  Constantine  M.  Smith,  and  Chas. 
H.  Thornton  as  administrator  of  Francis  M.  Huflfaker,  de- 
ceased, defendants,  the  jury  are  not  called  upon  in  this  suit 
to  settle  the  matter  between  said  Smith  and  Huffaker  as  to 
whether  they  were  partners  or  not  as  between  themselves. 
9th.  All  evidence  offered  by  defendants  of  the  admissions 
of  said  Smith  and  Hufiaker,  or  either  of  their  statements 
to  one  another  as  to  third  persons,  when  not  made  in  the 
presence  or  hearing  of  plaintifis,  is  not  competent  as  against 
the  plaintiffs,  and  the  jury  will  find  accordingly.  10th. 
The  private  arrangements  or  contracts  of  Smith  and  Huf- 
faker, offered  in  evidence  on  the  part  of  the  defendants,  or 
either  of  them,  to  which  plaintifis  were  neither  party  nor 
privy,  are  not  competent  evidence  as  against  the  plaintiffs 
to  disprove  the  partnership  of  said  Smith  and  Huff*aker." 

The  refusal  of  the  court  to  give  this  instruction  we  consi- 
der was  improper.  The  court  ought  to  have  so  instructed 
the  jury.  It  was  necessary  to  place  them  in  possession  of  the 
true  nature  of  the  case  they  were  trying.  They  were  not 
trying  or  settling  the  question  of  partnership  between  Smith 
and  Hufiaker  so  far  as  they  were  alone  concerned,  but 
whether  the  facts  in  proof  were  not  suflScient  under  proper 
legal  instructions  to  consider  them  partners  as  regarded  the 
rights  of  third  persons.    This  was  error. 

The  sixth  point  relates  to  the  ninth  and  tenth  instructions 
above  copied.  The  substance  of  these  instructions  ought  to 
have  been  given.  The  ninth  has  an  awkward  conclusion 
which  had  better  have  been  omitted,  and  to  the  tenth  there 
is  no  legal  objection. 
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The  seventh  point,  that  the  court  erred  m  giving  the  se- 
cond instruction  for  the  defendants,  has  nothing  in  it,  and 
the  eighth  point  only  regards  the  newly  discovered  evidence, 
which  was  not  sufficient  to  authorize  the  granting  of  a  new 
trial.  It  is  but  cumulative.  These  are  all  the  grounds  re- 
lied on  here  by  the  plaintiffs'  counsel  for  a  reversal  of  the 
judgment  below,  and  we  have  disposed  of  them  in  a  short 
and  rapid  sketch. 

The  defendants  below  contend  that  Smith  was  not  a  com- 
petent witness  for  plaintiflFs.  He  is  made  so  under  the  11th 
section  of  the  new  code,  art.  24.  In  looking  over  the  whole 
case,  we  come  to  the  conclusion  that  the  court  below  com- 
mitted error  in  admitting  Smith's  declarations,  that  Huffa- 
ker  was  not  his  partner,  to  be  given  as  evidence  before  the 
jury.  It  also  erred  in  refusing  the  first,  ninth  and  tenth  in- 
structions asked  for  by  plaintiffs.  The  judgment  must  there- 
fore be  reversed,  and  cause  remanded  for  further  proceed- 
ings ;  Judges  Scott  and  Leonard  concurring. 


Shackleford,  Plaintiff  in  Error,  v.  Smith  et  al.^  Defendants 

in  Error. 

1.  Young  et  al.  v.  Smith  et  al.,  ante,  p.  841,  affirmed. 

Error  to  Jackson  Circuit  Court. 

Hovei/,  for  plaintiff*  in  error. 
NaptoHy  for  defendants  in  error. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  case  is  very  similar  to  the  one  of  Young  et  al.  v. 
Smith  et  al.,  just  decided,  and  to  the  opinion  therein  given 
we  refer  as  settling  this.  Here  the  seventh  and  tenth  in- 
structions, together  with  the  first,  were  refused.  The  1st, 
7th  and  10th  are  complained  of  by  the  plaintiff*;  in  Young's 
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case  the  1st,  9th  and  10th.  This  is  about  the  only  difference, 
except  in  this  case  the  entire  cross-examination  of  Smith 
was  admitted.  Let  the  judgment  be  reversed,  and  cause  re- 
manded ;  Judges  Scott  and  Leonard  concurring. 


.  Stephens,  Defendant  in  Error,  y.  HuifE  et  al.^  Plaintiffs  in 

Error. 

1.  The  first  judgment  in  an  action  for  partition  is  interlocntory ;  a  writ  of  error 
will  not  lie  thereto. 

2.  Upon  a  descent  cast  no  entry  or  actual  possession  is  necessary  in  order  to 
entitle  a  husband  to  curtesy. 

Error  to  Monitea/u  Circuit  Court. 

Beuben  Hume  died  December  1st,  1851,  seized  of  certain 
tracts  of  land.  He  left  him,  surviving,  his  widow,  Elizabeth 
Hume,  and  children,  of  whom  Nancy  J.  Stephens,  the  wife  ot 
plaintiff,  was  one,  and  grand-children.  An  undivided  interest 
in  said  tracts  of  one-seventh  vested  in  said  Nancy,  the  wife 
of  plaintiff.  At  the  death  of  said  Reuben  Hume,  issue  of  the 
marriage  of  the  said  Nancy  and  plaintiff  was  living.  The 
wife  of  plaintiff  died  before  the  institution  of  this  suit.  Plain- 
tiff prays  that  an  apportionment  of  said  tracts  be  made  and 
that  a  life  interest  of  one-seventh,  which  he  alleges  has  vested 
in  him  as  tenant  by  the  curtesy,  may  be  set  apart  to  him. 

Defendants,  the  widow  and  heirs  of  Reuben  Hume,  set  up 
in  their  answer  that  the  said  widow  has  ever  since  the  death 
of  Reuben  Hume  remained  in  possession  of  the  tracts  of 
land  described  in  the  petition,  no  dower  having  been  assigned 
to  her. 

The  plaintiff  demurred  to  the  answer.  The  demurrer  was 
sustained. 

Gardenhire  and  Morrow j  for  plaintiffs  in  error. 

I.  A  tenancy  by  the  curtesy  can  not  be  supported  by  a 
constructive  seizin ;  there  must  be  an  actual  seizin  in  the 
23 — ^VOL.  XXV. 
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wife  during  the  coverture,  the  birth  of  a  living  child,  and  the 
(death  of  both  childVnd  mother  during  such  seizin.    X^^^- 
cer  V.  Lessee,  1  How.  64 ;  4  Kent,  Com.  28 ;  R.  C.  1845,  p. 
439,  421.) 

Stephens  Sf  Vesty  for  defendant  in  error. 

I.  The  widow's  quarantine  does  not  aflfect  the  inheritance 
of  the  heirs  or  any  estate  incident  to  it.  In  point  of  tenure 
the  widow  holds  of  the  heirs,  and  until  the  assignment  of 
dower  she  has  no  estate  in  the  lands,  being  neither  joint  ten- 
ant nor  tenant  in  common  with  the  heirs.  (4  Kent  Com.  62 ; 
McClanahan  v.  Porter,  10  Mo.  751 ;  8  Marsh.  1118.)  De- 
scents with  us  depend,  not  on  actual  seizin,  but  on  the  statute 
regulating  descents,  and  after  a  descent  cast  no  entry  or 
other  act  is  necessary  in  order  to  entitle  a  husband  to  curte- 
sy in  his  wife's  land.  (Reaume  v.  Chambers,  22  Mo.  86 ; 
Harvey  v.  Wickham,  28  Mo.  112.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  writ  of  error  was  prematurely  sued  out,  as  there  was 
no  final  judgment  in  the  cause.  This  was  a  proceeding  in 
partition,  and  in  such  there  are  two  judgments — ^the  one  in- 
terlocutory, and  the  other  final.  The  first  is  quod  partUio 
fiet  inter  partes  de  tenementis^  upon  which  a  writ  or  commis- 
sion goes,  commanding  that  partition  be  made ;  and  upon  the 
return  of  this  writ  or  commission  executed,  if  the  proceed- 
ings are  approved  by  the  court,  the  second  judgment  is  given 
quodpartitio  firma  et  stabilis  in  perpetuum  teneatur.  This  is 
the  principal  judgment,  and  before  it  is  given  no  writ  of 
error  does  lie.  (Gudgell  &  Austin  v.  Mead  and  others,  8 
Mo.  55.)    This  writ  must  then  be  dismissed. 

In  the  case  of  Reaume  v.  Chambers,  22  Mo.  54,  it  was 
held  that  the  actual  seizin  of  the  wife  was  not  necessary  to 
entitle  the  husband  to  curtesy.  (1  Hill,  on  Real  Prop.  76, 
77.)  The  permission  given  by  the  statute  to  the  wife  to  re- 
main in  possession  of  her  deceased  husband's  mansion  house. 
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and  the  messuages  or  plantation  thereto  belonging,  does  not 
affect  the  right  to  curtesy.  Such  possession  is  not  adverse  to 
the  heirs  of  the  husband.  Writ  dismissed ;  Judge  Eyland 
concurring ;  Judge  Leonard  absent. 


Brewer,  Defendant  in  Error,  v.  Dinwiddie,  Plaintiff  in  Error. 

1.  ^Where  a  judgment  is  regnlarlj  rendered  against  a  defendant,  the  court  can 
not  at  a  subsequent  term,  there  being  no  irregularity,  set  the  same  aside  and 
permit  the  defendant  to  file  an  answer. 

Error  to  Morgan  Circuit  Court. 

/.  W.  Morrow^  for  plaintiff  in  error. 

I.  The  leave  to  file  the  answer  was  tantamount  to  a  set 
ting  aside  of  the  judgment  by  default.  No  objection  being 
made  as  to  the  time  of  filing  the  answer,  or  the  answer  itself, 
it  was  not  competent  to  the  court  by  a  mere  exercise  of  ar- 
bitrary power  to  defeat  its  own  action  and  the  rights  of  the 
defendant.  To  grant  a  party  leave  to  file  an  answer  within 
sixty  days  next  succeeding  the  term  at  which  the  grant  was 
given,  and  then  requiring  him  to  show  cause  why  the  judg- 
ment by  default  should  be  set  aside  at  the  "term  succeeding 
the  expiration  of  the  sixty  days — ^the  answer  in  the  mean 
time  having  been  filed  without  objection — is  a  mere  mockery 
of  the  administration  of  the  law.  The  answer  shows  a  good 
cause  of  defence. 

Ross  and  Edwards^  for  defendant  in  error. 

I.  The  defendant  in  the  court  below,  Dinwiddie,  having  suf- 
fered judgment  to  go  against  him  for  want  of  answer,  the  cir- 
cuit court  did  not  have  authority  to  set  aside  that  judgment 
at  the  succeeding  term  of  the  court.  The  order  of  the  court 
allowing  the  defendant  to  file  his  answer  was  void  and  did 
not  in  any  manner  impair  the  original  judgment,  and  there 
was  no  error  in  the  subsequent  action  of  the  court  in  refus- 


es 351 

116  471 1 

85  3511 

123  036^ 


Digitized  by 


Google 


96a  "216 


352  JEFFERSON  CITY. 

Nearns  t.  Harbert 

ing  to  set  aside  the  judgment  by  default.  (Weeme  v.  Mor- 
ris, 7  Mo.  6 ;  Barry  v.  Johnson  &  Johnson,  3  id.  263 ;  Le- 
compte  and  wife  v.  Wash,  4  id.  557 ;  Keiby  &  Porter  v. 
Caldwell,  10  id.  392;  Field  &  Cathcart  v.  Matson,  8  id.  686.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

It  appears  from  thQ  record  in  this  case  that  there  was  a  final 
judgment  therein  at  the  October  term.  Afterwards,  at  a 
subsequent  term  of  the  court,  a  motion  was  filed  to  set  aside 
this  judgment  and  give  the  defendant  leave  to  file  his  answer, 
which  motion  was  so  far  sustained  as  to  permit  the  defendant 
to  file  his  answer  and  show  cause  at  the  next  term  why  the 
judgment  should  not  be  final.  The  answer  not  having  been 
filed  within  the  time  prescribed,  by  an  order  of  the  court  at  a 
subsequent  term  the  original  judgment  was  confirmed. 

Nothing  is  better  settled  than  that  after  the  term  at  which 
a  final  judgment  is  rendered,  the  court  can  not  interfere  with 
it.  (Ashby  v.  Glasgow,  7  Mo.  320 ;  Hill  v.  City  of  St.  Louis, 
20  Mo.  584.)  Where  there  is  any  irregularity  in  the  pro- 
ceedings, the  court  will  on  motion  at  a  subsequent  term — the 
irregularity  being  shown  to  its  satisfaction — set  the  judgment 
aside,  or  do  whatever  the  justice  of  the  case  may  require. 
But  in  a  proceeding  like  that  imder  consideration,  there  is 
no  authority  whatever  to  interfere  after  the  close  of  the  term 
at  which  the  final  judgment  was  entered. 

Judge  Ryland  concurring,  the  judgment  will  be  aflBrmed  ; 
Judge  Leonard  absent. 


25  3ggl  Neabns,  Respondent,  v.  Harbert,  Appellant. 

g^    jnn^  1*  Whcrc  Ml  employee  is  discharged  before  the  term  of  his  employment  ex- 


pires, the  contract  price  of  his  services  will  be,  prima  facie,  the  measure  of 
the  damages  receiyed  hy  him  from  the  breach  of  the  contract 
2.  The  Supreme  Court  will  not  grant  new  trials  on  the  ground  that  verdicts 
are  against  the  weight  of  evidence. 


Digitized  by 


Google 


JULY  TERM,  1867.  858 

Neams  t.  Harbert 

Appeal  from  Putnam  Circuit  Court. 

The  plaintifif  sets  forth  in  his  petition  that  defendant  on  the 
2d  day  of  April,  1856,  employed  plaintiff  for  the  term  of 
twelve  months  as  an  engineer  to  run  his  steam  saw  mill  for 
fifty  dollars  per  month,  and  agreed  also  to  furnish  him,  plain- 
tiff, with  a  dwelling  house  and  fuel  for  the  same  time,  and  to 
pay  his  wages  monthly ;  that  he  commenced  work  of  defen- 
dant in  compliance  with  said  contract  on  the  27th  day  of 
May,  1856,  and  continued  in  his  employ,  faithfully  discharg- 
ing the  duties  of  an  engineer,  until  July  6, 1856,  at  which 
time  defendant,  without  provocation  or  cause,  dismissed  him 
from  his  employment  and  thereby  prevented  him  from  fulfill- 
ing his  contract.    Plaintiff  claimed  $600  damages. 

Defendant  admitted  in  his  answer  the  employment  of 
plaintiff  as  alleged  in  the  petition,  but  alleged  that  the  hir- 
ing was  induced  by  representations  made  by  plaintiff  that  he 
was  a  skillful  engineer,  well  acquainted  with  the  managing 
and  conducting  of  a  steam  engine ;  that  plaintiff  entered 
upon  the  execution  of  his  contract,  and  was  incapable  of  com- 
plying with  it  by  reason  of  his  ignorance  of  the  duties  of  an 
engineer ;  therefore  plaintiff  discharged  him. 

The  court  gave  the  following  instructions  asked  liy  plain- 
tiff: "1.  If  the  jury  believe  from  the  evidence  before  them 
that  the  defendant  employed  the  plaintiff  as  an  engineer  for 
the  term  of  twelve  months,  and  that  defendant  discharged 
plaintiff  from  his  service  before  the  expiration  of  the  twelve 
months,  they  must  find  for  the  plaintiff  the  price  agreed  on 
for  a  year's  service,  unless  they  also  believe  that  plaintiff  was 
not  qualified  to  perform  the  services  he  agreed  to  perform,  or 
that  plaintiff  failed  or  neglected  to  perform  them.  2.  It  is 
admitted  by  the  pleadings  in  this  case  that  defendant  did  em- 
ploy plaintiff  for  the  space  of  twelve  months  at  the  price  of 
fifty  dollars  a  month,  and  also  that  defendant  discharged 
plaintiff  before  the  expiration  of  that  time." 

The  following  instructions  asked  by  the  defendant  were 
given  to  the  jury :  "  1.  If  the  jury  believe  from  the  evidence 
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that  plaintiff  hired  himself  to  defendant  as  a  first  class  or 
competent  engineer,  the  defendant  had  a  right  to  discharge 
him  from  his  service,  and  that  plaintiff  is  not  entitled  to  re- 
cover in  this  action.  2.  If  the  defendant  hired  plaintiff  as  a 
first  class  engineer,  and  the  jury  believe  from  the  evidence 
that  plaintiff  was  not  competent  to  discharge  such  service  as 
a  first  class  engineer,  they  must  find  for  defendant.  8.  If 
the  jury  believe  defendant  hired  plaintiff  as  a  first  class  engi- 
neer, then  they  must  further  find  that  plaintiff  was  a  first 
class  engineer,  and  that  he  faithfully  discharged  his  duties 
as  such  first  class  engineer  while  in  defendant's  employ,  and 
that  defendant  discharged  plaintiff  from  his  service/' 

The  jury  found  a  verdict  for  plaintiff  and  assessed  the  dam- 
ages at  $600. 

Gardenkirej  Morrow  and  Parsons^  for  appellant. 

Davis  J  for  respondent. 

I.  The  instructions  given  for  plaintiff  below  were  correct. 
If  the  party  plaintiff  was  discharged  by  his  employer  before 
the  term  of  his  employment  had  expired,  his  contract  is 
prima  facie  the  measure  of  damages,  unless  the  defendant 
had  alleged  or  proved  some  facts  in  qualification  of  the  rule. 
(4  Mo.  44;  15  Mo.  181.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

All  the  instructions  asked  by  the  defendant  were  given  by 
the  court.  There  was  nothing  objectionable  in  the  instruc- 
tions asked  by  the  plaintiff  and  given  by  the  court.  The 
measure  of  damages  stated  in  them  for  the  violation  of  the 
contract  mentioned  in  the  petition  was  the  correct  one.  In 
the  cEise  of  Pond  v.  Wyman,  15  Mo.  183,  the  rule  is  laid 
down  that  the  refusal  of  the  defendant  to  permit  the  plaintiff 
to  perform  his  contract  is  equivalent  to  a  performance  for 
the  purpose  of  maintaining  an  action  upon  the  contract,  and 
the  contract  price  of  the  services  will  be  the  measure  of  the 
recovery  of  the  plaintiff  unless  the  defendant  by  evidence 
shows  that  the  damages  actually  sustained  are  less  than  the 
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price  agreed  upon.  So,  on  the  other  hand,  if  one  is  employed 
by  the  year  at  fixed  wages,  he  can  not  recover  any  thing  for 
his  services  if  he  quits  without  cause  before  the  expiration  of 
the  year.  (Schnerr  v.  Lemp,  19  Mo.  40.)  The  defendant 
offered  no  evidence  showing  that  the  plaintiff  was  entitled  to 
less  damages  than  the  measure  prima  facie  fixed  by  law. 

When  there  is  evidence  in  favor  of  and  against  the  exist- 
ence of  a  fact  in  issue,  the  circuit  court  is  the  proper  tribu- 
nal to  determine  whether  the  verdict  of  the  jury  should  stand 
or  not.  When  that  court,  which  has  heard  the  evidence  and 
seen  the  demeanor  of  the  witnesses  whilst  testifying,  refuses 
to  disturb  the  verdict,  there  is  no  principle  on  which  this 
court  can  grant  a  new  trial  on  the  ground  that  such  verdict 
is  against  the  weight  of  evidence.    This  is  now  well  settled. 

Judge  Borland  concurring,  the  judgment  will  be  affirmed ; 
Judge  Leonard  absent. 


The  State,  Eespondent,  v.  Berry,  et  aL^  Appellants. 

1.  The  proTiBion  contained  in  section  11  of  article  2  of  the  act  concerning  costs, 
(R.  C.  1855,  p.  451,)  that  if  the  jmy  &il  to  declare,  in  the  case  of  the  acquit- 
tal of  a  person  indicted,  hy  whom  the  costs  shall  he  paid — the  prosecutor  or 
the  county — the  court  shall  render  judgment  against  the  prosecutor  for  costs, 
is  not  appUcable  to  cases  in  which  persons  had  become  prosecutors  under  the 
revised  code  of  1845.  Where  ^e  indictment^  with  the  prosecutor's  name  en- 
dorsed, was  pending  previous  to  the  taking  effect  of  the  revised  code  of  1855, 
the  tenth  section  of  article  2  of  the  act  concerning  costs  in  the  revised  code 
of  1845  (R.  C.  1845,  p.  249)  is  appUcable. 

Appeal  from  Lawrence  Circuit  Court. 

Hendrickj  for  appellants. 

The  statute  regulating  costs  in  this  case  provides  that  if 
the  defendants  are  acquitted  the  jury  shall  determine  and  re- 
turn with  their  verdict  whether  the  prosecutor  or  the  county 
shall  pay  the  costs,  and  requires  the  court  to  render  judg- 
ment accordingly.     (See  R.  C.  1845,  p.  249,  section  10.) 
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This  provision  does  not  make  the  prosecutor  responsible  for 
costs^  in  the  event  of  acquittal,  absolutely,  but  only  condi- 
tionally. In  this  case  the  jury  failed  to  determine  whether 
the  prosecutor  or  county  should  pay  the  costs.  The  statute 
which  requires  the  name  of  a  prosecutor  (see  R.  C.  1845,  p. 
866,  sec.  22)  to  be  endorsed  can  not  be  construed  to  make 
the  prosecutor  liable  to  pay  costs  absolutely,  but  only  liable 
to  pay  it  if  the  jury,  after  hearing  the  evidence,  shall  so  de- 
termine. If  there  was  probable  cause  for  the  prosecution,  the 
prosecutor  ought  not  to  pay  costs.  If  there  was  no  probable 
cause  for  the  prosecution,  he  ought  to  pay  costs.  It  was  for 
that  reason  the  statute  gave  to  the  jury  discretion  to  deter- 
mine whether  the  prosecutor  should  pay  costs  or  the  county. 
If  the  jury  fail  to  determine  at  all,  there  is  no  law  authoriz- 
ing the  court  to  render  judgment  against  the  prosecutor, 
whose  liability  as  prosecutor  is  only  conditional. 

Ewing^  (attorney  general,)  for  the  State. 
Scott,  Judge,  delivered  the  opinion  of  the  court. 

Berry  could  not  be  made  subject  to  a  law  passed  subse- 
quently to  his  undertaking  as  a  prosecutor,  which  changed 
that  undertaking  to  his  prejudice.  At  the  time  the  defen- 
dant became  the  prosecutor,  the  statute  provided  (R.  C.  1845, 
p.  249,  sec.  10,)  that,  "  if  upon  the  trial  of  an  indictment, 
whereon  the  name  of  a  prosecutor  is  endorsed  as  such,  ac- 
cording to  law,  the  jury  shall  acquit  the  defendant,  they  shall 
determine  and  return,  together  with  their  verdict,  whether 
the  prosecutor  or  the  county  shall  pay  the  costs,  and  the 
court  shall  render  judgment  accordingly."  Afterwards,  and 
before  the  last  trial  of  the  indictment,  the  foregoing  provision 
was  so  amended  as  to  provide  that  if  the  jury  fail  to  declare 
by  whom  the  costs  shall  be  paid,  the  court  shall  render  judg- 
ment against  the  prosecutor  for  the  costs.  (R.  C.  1855,  p. 
451,  sec.  11.) 

It  is  obvious  that  the  imdertaking  of  the  defendant  must 
be  controlled  by  the  statute  in  force  when  a  liability  to  it  was 
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incurred.  By  that  statute,  in  the  event  of  the  contingency 
which  has  happened,  the  prosecutor  was  not  liable  for  the 
costs.  As  he  was  only  liable  when  the  jury  who  tried  the 
indictment  determined  that  he  should  pay  them,  and  as  the 
jury  failed  to  declare  in  their  verdict  whether  he  should  pay 
or  not,  it  is  obvious  that  no  judgment  could  be  rendered 
against  him  for  the  costs.  It  was  not  competent  for  the  le- 
gislature to  make  him  liable  on  the  happening  of  an  event 
not  contemplated  in  his  undertaking.  The  court  therefore 
erred  in  making  the  act  of  1855  applicable  to  cases  in  which 
persons  had  become  prosecutors  under  the  act  of  1845. 

Judge  Ryland  concurring,  the  judgment  will  be  reversed ; 
Judge  Leonard  absent. 


DoAN  et  al.y  Defendants  in  Error,  v.  Holly  et  aL,  Plaintiffs 

in  Error. 

1.  Where  seyeral  causes  of  action  are  joined  in  the  same  petition  they  must  be 
separately  stated. 

2.  It  is  improper  to  join  in  the  same  petition  a  caose  of  action  against  A.  and 
B.  with  one  against  B.  alone. 

Error  to  Andrew  Circuit  Court. 

This  was  a  suit  on  a  promissory  note  for  $5532.03  execu- 
ted by  defendants,  Henry  T.  Walker  and  Charles  F.  Holly, 
and  also  to  foreclose  a  mortgage  executed  in  behalf  of  plain- 
tiffs— the  members  of  the  firm  of  Doan,  King  &  Co.,  the 
payees  of  said  note — ^by  Holly,  one  of  the  makers.  Plain- 
tiffs in  their  petition  set  forth  substantially  the  execution  of 
the  note  in  their  favor  by  defendants ;  that  Holly  and  wife, 
for  the  purpose  of  securing  the  note,  a  portion  of  which  was 
admitted  to  be  paid,  mortgaged  by  deed  dated  March  18, 
1856,  certain  tracts  of  land  ;  that  the  amount  of  said  note 
and  interest  except  the  credit  of  $800  is  yet  due  ;  and  "  they 
ask  judgment  for  the  same  with  the  damages  allowed  them 
by  law.    They  further  ask  that  the  equity  of  redemption  of 
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defendants  in  and  to  the  mortgaged  premises  be  forever  fore- 
closed, and  that  said  mortgaged  property  be  sold  to  satisfy 
the  amount  due  plaintiffs." 

The  defendants  were  served  with  process  more  than  twenty 
days  before  the  April  term,  1857,  of  the  Andrew  circuit 
court.  On  the  third  day  of  the  term,  no  answer  having  been 
filed,  judgment  by  default  was  rendered  against  defendants. 
Defendants  moved  the  court  to  set  aside  the  judgment  for  the 
following  reasons :  1st,  because  said  judgment  being  rendered 
on  the  third  day  of  the  term  of  the  court  at  which  defendants 
were  required  to  appear  and  answer  said  action,  and  before 
the  end  of  said  term  of  court  the  judgment  was  rendered  in 
violation  of  law  and  against  the  rights  of  the  defendants  ;  2d, 
because  said  judgment  was  rendered  before  the  expiration 
of  the  time  allowed  by  law  to  the  defendants  to  file  their  an- 
swer to  the  action  of  the  plaintiffs ;  3d,  because  the  facts 
stated  in  the  petition  praying  for  the  foreclosure  of  the  mort- 
gage mentioned  in  the  petition  do  not  authorize  the  rendi- 
tion of  a  final  judgment  foreclosing  said  mortgage  until  the 
next  term  of  the  court  after  a  rendition  of  a  judgment  by 
default  for  want  of  an  answer.  The  court  overruled  this 
motion  and  rendered  judgment  against  defendants  for  $5566, 
and  ordered  that  the  same  be  levied  of  the  mortgaged  pro- 
perty ;  and  further  ordered,  that,  in  case  the  mortgaged  prem- 
ises were  insufficient  to  satisfy  the  debt  and  costs,  then  the 
same  should  be  levied  of  any  other  goods  and  chattels,  lands 
and  tenements  belonging  to  the  said  defendants. 

LoaUy  for  plaintiff  in  error. 

I.  The  material  question  presented  by  the  record  in  this  case 
is  involved  in  the  construction  of  sections  24,  25  and  26  of 
article  6  of  the  code  of  practice.  These  sections  authorize  a 
judgment  at  the  first  term  in  suits  only  which  are  founded 
solely  on  a  bond,  bill  or  note  for  the  direct  payment  of  money 
or  property.  But  the  petition  in  this  case  also  asks  for  the 
foreclosure  of  the  mortgage.  The  foreclosure  of  the  mort- 
gage is  a  matter  of  substance.     (McNair  v.  Mullanphy's  Ex- 
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ecutor,  8  Mo.  188.)  This  case  seems  tg  be  analogous  to  the 
case  of  Custe  v.  Pettus,  6  Mo.  497 ;  and  the  mle  of  construc- 
tion adopted  in  that  case  will  exclude  this  case  from  the  ope- 
ration of  the  24th,  26th  and  26th  sections  aforesaid. 
A,  H.  Tories  J  for  defendant  in  error. 
I.  The  only  question  presented  by  the  record  in  this  case 
is  the  ruling  of  the  circuit  court  in  rendering  final  judgment 
at  its  first  term.  That  such  judgment  is  right,  see  2  R.  C. 
1855,  tit.  Practice  in  Civil  Cases,  sees.  24,  25  &  26,  p.  1235. 
The  suit  really  is  founded  upon  the  note  of  defendants,  and 
the  mortgage  is  only  an  incident  thereto— a  security  for  the 
debt.  The  mortgage  is  in  contemplation  of  law  a  bond  for 
the  direct  payment  of  money,  and  as  such  stands  for  trial  at 
•  the  present  term.  The  answer  must  be  filed  within  the  first 
two  days  of  the  term.  y 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

It  would  always  be  well  if  a  party  before  he  commences 
his  suit  would  determine  in  his  own  mind  what  he  is  suing 
for.  The  neglect  of  this  precaution  has  involved  this  pro- 
ceeding in  great  irregularity.  Was  this  intended  as  a  suit  on 
the  note,  or  as  a  proceeding  to  foreclose  a  mortgage  given  to 
secure  the  payment  of  the  note,  or  was  it  thought  that  it 
would  answer  for  both  of  these  purposes  ?  If  the  established 
construction  of  the  present  practice  act,  which  requires  that 
when  several  causes  of  action  are  joined  in  the  same  petition, 
they  must  be  stated  in  several  counts  and  not  all  blended  to- 
gether in  one  count,  had  not  been  disregarded,  the  irregu- 
larity of  this  proceeding  would  have  been  glaring.  Here  are 
two  causes  of  action  united  in  the  same  petition.  One  of 
these  causes  of  action  is  against  one  party,  and  the  other  is 
against  the  same  party  and  a  third  person. 

Notwithstanding  the  great  liberality  of  the  present  practice 
act  in  relation  to  the  joinder  of  actions,  it  is  conceived  that 
there  is  nothing  contained  in  it  which  gives  the  slightest 
sanction  to  the  joining  of  actions  in  which  the  defen^iants  are 
not  the  same,  not  in  part  but  in  the  whole.    The  defendant 
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Walker  was  no  party  to  the  mortgage ;  why  then  was  he 
brought  into  court  to  contest  the  proceedings  under  it  ?  Was 
he  to  be  subject  to  the  expense  of  an  action  in  which  he  had 
no  concern  ?  Thousands  of  dollars  might  have  been  spent  in 
this  litigation,  and  if  such  a  course  is  tolerated  as  has  been 
adopted  in  this  instance,  he  would  be  liable  for  them.  There 
is  but  one  judgment  here  and  that  against  both  defendants. 
Being  against  both  defendants,  it  must  be  founded  on  the 
note,  as  that  is  the  only  cause  of  action  which  wotild  warrant 
a  judgment  against  both  of  them.  Where  then  is  the  judg- 
ment or  authority  that  will  confer  a  right  to  sell  the  mort- 
gaged property  ?  There  was  no  use  in  joining  an  ordinary 
action  on  the  note  with  a  petition  for  the  foreclosure  of  the 
mortgage.  Will  not  the  proceedings  on  the  mortgage  an-  ^ 
swer  all  the  ends  of  both  ?  If  there  is  service  of  the  process 
the  statute  authorizes  a  general  judgment.  This,  though 
only  irregular  and  leading  to  imnecessary  length  of  proceed- 
ing, would  not  constitute  a  fatal  error  when  the  parties  to 
both  causes  of  action  are  the  same ;  but  it  is  quite  otherwise 
when  the  defendants  are  not  all  the  same,  and  when  there  is 
but  one  judgment  against  all  of  them,  as  in  the  present  case. 
The  judgment  will  be  reversed,  that  the  parties  may  amend 
so  as  to  show  for  which  cause  of  action  they  are  suing,  as 
both  can  not  be  united  in  one  suit.  Reversed  and  remanded ; 
Judge  Ryland  concurring ;  Judge  Leonard  absent. 


Morin,  Respondent,  v.  Martin's  Administrator,  Appellant. 

1.  Where  one  of  two  partners  pays  to  a  creditor  of  the  firm  one-half  the  debt 
due  from  the  partnership,  the  partner  so  paying  will  not  be  entitled  to  re' 
cover  of  the  other  partner  the  sum  so  paid  unless  it  should  appear,  upon  a 
settlement  of  the  afi&irs  of  the  partnership,  that  such  sum  is  due  to  him  Irom 
the  partnership. 

Appeal  from  Platte  Circuit  Court. 

Plaintiff,  Morin,  presented  to  the  probate  court  of  Platte 
county  for  allowance  a  demand  against  the  estate  of  James 
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B.  Martin,  deceased,  of  one-half  of  $3400,  with  interest  from 
July  1,  1849,  to  July  16,  1856,  deducting  certain  items  al- 
lowed as  credits  amounting  to  $256.50.  The  claim  was 
allowed  in  the  probate  court  and  an  appeal  was  taken  to  the 
circuit  court.  The  cause  was  submitted  to  the  court  sitting 
as  a  jury  and  the  court  finds  the  facts  as  follows :  "  That  in 
the  year  1849,  decedent,  James  B.  Martin,  and  plaintiflF  owned 
certain  mill  property  in  Platte  county,  upon  which  P.  B. 
Martin  had  a  lien  for  about  the  sum  of  $3400 ;  that  Morin 
became  mterested  in  the  mill  by  purchase  from  J.  B.  Martin, 
deceased,  and  was  to  extinguish  this  lien ;  that  on  or  about 
November,  1849,  plaintiflF  paid  or  oflFered  to  pay  to  P.  B. 
Martin's  agent  the  said  sum  of  $3400,  which  amount  by  con- 
sent of  said  agent  was  left  in  the  hands  of  said  plaintiflT  and 
J.  B.  Martin,  deceased,  with  interest  at  the  rate  of  six  per 
cent,  per  annum  from  the  first  day  of  June,  1849 ;  that  said 
plaintiflF  has  since  paid  or  caused  to  be  paid  to  said  P.  B. 
Martin  about  the  sum  of  $1600,  and  that  the  above  item  of 
$3400  has  never  been  settled  between  said  plaintiflF  and  Mar- 
tin ;  and  that  the  plaintiflF  is  entitled  to  recover  of  defendant 
the  one-half  of  the  sum  last  above  named  with  interest  from 
the  1st  day  of  June,  1849,  less  the  amount  of  credits  upon 
plaintiflTs  account." 

Judgment  was  accordingly  rendered  in  favor  of  plaintiflf 
for  $2041.25.    A  motion  for  a  review  was  made  and  overruled. 

Gardenhire  and  Morrow j  for  appellant. 

I.  There  was  an  insuflicient  finding  of  the  facts  by  the 
court,  and  therefore  a  review  of  the  facts  ought  to  have  been 
had  by  the  court. 

n.  The  finding  of  the  court  was  against  the  law  and  the 
facts  of  the  case. 

m.  The  probate  court  had  no  jurisdiction  of  the  case,  and 
consequently  the  circuit  court  could  have  none  by  appeal. 

IV.  The  circuit  court  ought  to  have  reviewed  the  law  and 
the  facts  of  the  case,  and  granted  a  new  trial,  or  to  have  ar- 
rested the  judgment. 
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V.  Spratt's  testimony  ought  not  to  have  been  heard  by  the 
court,  for  the  reason  that  it  was  hearsay,  incompetent,  irrele- 
vant and  illegal. 

VI.  Atchison's  deposition  ought  not  to  have  been  read 
inasmuch  as  Atchison  himself  was  present  and  examined. 

VII.  It  does  not  appear  from  the  finding  of  the  court  or 
the  evidence  in  the  cause  that  there  ever  was  a  dissolution  of 
the  partnership  between  the  plaintiflF  and  appellant's  intes- 
tate ;  therefore  this  proceeding  should  have  been  according 
to  the  rules  of  practice  which  govern  courts  of  chancery. 
(Sess.  Acts,  1849,  p.  428 ;  Sess.  Acts,  1847,  sec.  4,  p.  32.) 

NaptoUy  for  respondent. 

I.  The  finding  of  the  court,  although  not  embracing  all  the 
facts  which  the  evidence  discloses,  is  sufficient  to  show  that 
the  half  of  $3400,  with  interest,  &c.,  was  due  to  plaintiff. 

II.  The  partnership,  its  dissolution  and  final  settlement, 
as  proved  by  Spratt,  had  no  connection  with  the  indebted- 
ness sued  for  and  established.  It  appeared  that  Morin  and 
Martin  paid  off  their  respective  shares  of  the  $3400  mort- 
gage—  Morin,  through  the  witness  Almond,  and  Martin, 
through  Paxton  ;  that  the  partnership  was  dissolved  and  set- 
tled, no  matter  how,  and  consequently  that  one-half  of  the 
$3400  offered  to  Atchison  and  subsequently  put  into  the  con- 
cern of  Martin  &  Co.,  at  six  per  cent.,  was  still  due  to  Morin 
from  Martin. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

On  whichever  side  the  justice  of  this  case  may  be  when  it 
is  understood,  it  is  at  least  now  clear  that  the  facts  as  found 
by  the  court  do  not  warrant  the  judgment  rendered  for  the 
plaintiff.  He  alone,  according  to  the  finding,  owed  the  lien 
of  thirty-four  hundred  dollars.  When,  then,  by  arrange- 
ment with  the  agent  o^  F.  B.  Martin,  to  whom  the  sum  secur- 
ed by  the  lien  was  due,  that  sum  was  deposited  with  J.  B. 
Martin  &  Co.,  Morin,  the  debtor,  was  discharged  from  his 
individual  indebtedness,  and  became  liable  for  his  share  of  it 
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as  a  member  of  the  firm  of  J.  B.  Martin  &  Co.  Being  an 
equal  partner,  and  having  paid  his  share  of  the  debt  only,  by 
what  principle  is  he  authorized  to  recover  from  his  partner 
the  amount  paid  by  him  ?  It  is  as  though  Atchison,  the 
agent,  had  loaned  $8400  to  the  firm  of  Martin  &  Co.  The 
firm  being  composed  of  two  members,  if  one  of  them  pays  his 
share  of  the  loan,  by  what  right  can  he  claim  to  recover  it 
from  his  co-partner,  unless  on  a  settlement  of  the  business  of 
the  firm  it  appeared  that  the  amount  was  due  him.  The 
half  not  paid  would  be  due  by  James  Martin  to  F.  B.  Mar- 
tin, but  the  evidence  was  that  James  Martin  paid  F.  B.  Mar- 
tin his  half  of  the  debt  of  $3400.  The  claim  of  Morin  is  for 
money  paid  for  James  Martin,  when  the  finding  shows  that 
the  money  paid  by  Morin  was  due  by  himself.  If  it  was 
claimed  by  Morin  that  the  money  was  loaned  by  him  to 
James  and  Green  Martin  to  pay  the  debt  of  $3400  due  by 
them  to  F.  B.  Martin,  then  James  and  Green  Martin  would 
be  indebted  to  Morin  in  that  sum.  Such  would  not  be  a 
partnership  debt  of  the  firm  of  Martin  &  Co.,  and  Morin 
would  be  entitled  to  recover  it  from  the  estate  of  James  Mar- 
tiuw  But  neither  the  claim  of  the  plaintiff  Morin,  nor  the 
finding  of  the  court,  presents  any  such  case  ;  nor  can  we  see 
how  Morin  should  claim  only  half  of  the  debt  and  not  the 
whole  of  it,  unless  he  had  credited  Martin  for  the  half  proved 
to  have  been  paid  by  him — a  supposition  not  warranted  by 
any  thing  contained  in  the  record,  and  moreover  is  inconsis- 
tent with  the  conduct  of  Morin  on  the  trial,  who  submitted 
his  case  without  any  evidence  of  such  payment  having  been 
made.  Besides,  such  an  idea  is  wholly  inconsistent  with  the 
written  demand  of  the  plaintiff  Morin  as  presented  to  the 
court  for  allowance. 

If  the  claim  of  Morin  is  that  of  a  partner  against  his  co- 
partner, it  is  obvious  that  any  balance  to  which  he  may  be 
entitled,  depending  on  an  adjustment  of  the  partnership  ac- 
count, could  not  be  recovered  in  the  form  of  action  ho  has 
adopted.  It  would  be  impossible  to  ascertain  whether  there 
should  be  a  recovery  until  an  accoimt  was  taken,  an  object 
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that  could  only  be  obtained  by  a  petition  in  the  nature  of  a 
bill  in  equity  seeking  an  adjustment  of  the  concerns  of  the 
partnership.  We  do  not  perceive  the  object  of  the  testimony 
of  the  witness  Spratt ;  but  it  is  so  loosely  reported,  without 
any  reference  to  the  dates  of  the  events  of  which  he  speaks, 
that  it  would  make  it  worse  than  idle  to  speculate  as  to  the 
effect  it  has  on  the  right  of  the  plaintiff  to  maintain  this  or 
any  other  action  against  the  estate  of  J.  B.  Green.  More- 
over, as  the  question  is  nowhere  presented  by  the  record,  we 
do  not  conceive  that  there  is  any  propriety  in  giving  our 
views  in  relation  to  it. 

We  do  not  find  any  error  in  admitting  the  testimony,  as 
we  do  not  see  how  the  defendant  was  injured  by  its  introduc- 
tion. Judge  Ryland  concurring,  the  judgment  will  be  re- 
versed, and  the  cause  remanded ;  Judge  Leonard  absent. 


McClaik,  Appellant,  v.  Weidemeter,  Respondent. 

1.  Where  a  negotiable  promissory  note  is  drawn  in  &Tor  of  a  married  woman, 
she  may,  with  the  assent  of  her  husband,  legally  transfer  the  same  by  an 
endorsement  in  her  own  name. 

2.  This  assent  is  sufficiently  shown  if  it  appear  that  the  note,  so  endorsed  by 
her  in  her  own  name,  was  executed  in  her  &Tor  in  consideration  of  the 
transfer  by  her  to  the  maker  thereof  of  a  bill  of  exchange  transmitted  to  her 
by  her  husband,  absent  in  California. 

8.  To  constitute  a  yalid  transfer  by  the  payee  of  a  negotiable  promissory  note, 
it  is  not  necessary  that  the  assignment  be  by  endorsement ;  a  deed  of  as- 
signment for  the  benefit  of  creditors  purporting  to  assign  the  same  is  suffi- 
cient :  such  an  assignee  may  maintain  an  action  upon  the  note  in  his  own 
name. 

Appeal  from  St.  Clair  Circuit  Court. 

This  was  a  suit  on  a  negotiable  promissory  note  executed 
by  defendant,  Weidemeyer,  in  favor  of  one  Martha  Thompson. 
The  note  was  endorsed  by  said  Martha  to  the  partnership 
firm  of  Corbin  &  Barnes.  Plaintiil  claimed  title  to  said  note 
by  virtue  of  an  assignment  made  to  him  by  Corbin  &  Barnes 
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for  the  benefit  of  their  creditors.  The  defendant  in  his  aa- 
8wer  set  up  a  failure  of  the  consideration  of  said  note ;  also 
that  there  had  been  no  legal  transfer  of  the  note  to  Corbin  & 
Barnes,  the  said  Martha  Thompson  being  a  married  woman 
at  the  time  of  the  alleged  endorsement  by  her  in  her  own 
name ;  also  that  there  had  been  no  legal  transfer  of  the  note 
by  Corbin  &  Barnes  to  plaintiff. 

The  cause  was  submitted  to  the  e#ftrt  without  a  jury. 
David  B.  Thompson,  examined  in  behalf  of  plaintiff,  testified, 
that  he  was  the  son  of  Martha  Thompson,  the  payee  and  en- 
dorser of  the  note  sued ;  that  John  F.  Thompson,  his  father, 
and  husband  of  said  Martha,  was  in  the  state  of  California ; 
that  he  went  to  California  in  1850  and  was  still  there  ;  that 
the  said  note  was  assigned  by  Martha  Thompson  to  Corbin  & 
Barnes ;  that  the  said  note  was  taken  for  a  bill  of  exchange 
sent  by  John  F.  Thompson  from  California  to  his  wife,  the 
said  Martha  Thompson ;  that  she  sold  the  bill  of  exchange  to 
defendant,  and  took  the  note  in  controversy  in  her  name. 

Plaintiff  also  offered  in  evidence  the  deed  of  assignment  to 
himself  by  Corbin  &  Barnes,  for  the  benefit  of  their  credi- 
tors. This  deed  of  assignment  purports  to  transfer  and  assign 
to  plaintiff  "  all  goods,  wares,  merchandise,  chattels,  notes, 
bills,  bonds,  judgments,  evidences  of  debt,  securities  and 
vouchers  for  and  affecting  the  payment  of  money,  claims,  de- 
mands, things  in  action,  and  property  of  every  name  and  na- 
ture whatever  of  and  belonging  to  said  firm  of  Corbin  & 
Barnes.*'  The  note  in  controversy  was  mentioned  and  de- 
scribed in  the  accompanying  schedule.  There  was  no  en< 
dorsement  upon  said  note  by  Corbin  A  Barnes. 

The  court  refused  to  receive  in  evidence  the  note  and  deed 
of  assignment.  Plaintiff  thereupon  took  a  nonsuit  with 
leave  to  move  to  set  the  same  aside. 

W.  P.  Johnson^  for  appellants. 

I.  The  note  sued  on  was  legally  transferred  to  Corbin  A 
Barnes  by  Martha  Thompson,  all  the  evidence  tending  to 
show  that  the  bill  of  exchange  was  sent  to  her  husband  for 
24 — ^VOL.  XXV. 
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the  purpose  of  being  converted  into  money,  and  the  husband 
having  authorized  her  by  his  own  act  to  secure  the  money  on 
the  bill  of  exchange,  there  was  certainly  an  implied  authority 
to  do  any  act  that  might  be  necessary  to  realize  the  money. 
(17  Mo.  297.) 

II.  Plain tifiF  was  the  legal  owner  of  the  note  sued  on,  and 
became  so  by  virtue  of  the  deed  of  assignment  from  Corbin 
&  Barnes,  and  was  ^fe  only  person  authorized  to  bring  suit 
upon  said  note.  (Practice  Act,  1849,  art.  8,  sees.  1,  2  and 
8 ;  14  Mo.  428  ;  18  Mo.  154 ;  18  Mo.  661 ;  19  Mo.  63 ;  22 
Mo.  847.) 

F.  P.  Wrighty  for  respondent. 

I.  There  was  no  legal  transfer  of  the  note  to  Corbin  & 
Barnes.  Martha  Thompson,  the  payee,  was  a  married  woman. 
The  property  thereof  immediately  upon  the  execution  of  the 
note  vested  in  her  husband  and  he  became  solely  entitled  to 
negotiate  it.  (Story  on  Prom.  Notes,  §  124 ;  Story  on  Bills, 
§  92  ;  19  Mo.  800.)  The  legal  owner,  who  was  the  husband, 
could  alone  transfer  it.  (7  Mo.  648.)  Mrs.  Thompson  could 
only  transfer  the  note  as  the  agent  or  by  the  authority  and 
consent  of  her  husband,  and  this  is  neither  averred  in  the 
petition  nor  does  it  so  appear  in  the  evidence.  Story  on  Bills, 
S  92.) 

II.  There  was  no  transfer  of  the  note  by  Corbin  &  Barnes 
to  plaintiff,  and  the  deed  of  assignment  was  properly  exclu- 
ded as  any  evidence  of  such  transfer.  The  deed  of  assign- 
ment was  made  in  April,  1866.  By  the  statute  of  1846,  then 
in  force,  "  all  bonds  and  promissory  notes  for  money  or  pro- 
perty shall  be  assignable  by  endorsement  on  such  bond  or 
promissory  note."  This  statute  is  diflFerent  from  the  statute 
of  1855,  which  does  not  expressly  require  the  assignment  to 
be  on  the  bond  or  note.  Even  if  the  court  should  think  that 
a  transfer  in  writing  upon  a  different  instrument  would  in- 
vest the  title  in  plaintiff,  still  the  deed  of  assigimient  was  in- 
sufficient for  this  purpose.  (Miller  v.  Paulsel  &  Newman, 
8  Mo.  365.)    The  law  of  1845,  respecting  bonds  and  notes, 
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was  in  force  at  the  time  of  the  execution  of  the  deed  of  as- 
signment. (Webb  &  Hepp  v.  Morgan,  McClung  &  Co.  14 
Mo.  430.) 

Scott,  Judge,  delirered  the  opinion  of  the  court. 

The  evidence  in  the  cause  was  amply  suflScient  to  show  the 
assent  of  the  husband  to  the  act  of  the  wife  in  assigning  the 
note.  In  the  case  of  Menkins  v.  Herenghi,  17  Mo.  297,  it 
was  held  that  the  endorsement  by  a  married  woman  of  a  bill 
of  exchange  payable  to  her  order,  in  the  presence  of  and 
with  the  consent  of  her  husband,  will  pass  the  title.  The  au- 
thorities in  the  case  to  which  reference  is  made  show  that  the 
wife  with  the  assent  of  her  husband  could  legally  transfer  a 
note  payable  to  herself  by  an  assignment  in  her  own  name. 

In  the  case  of  Thornton  v.  Crowther,  24  Mo.  164,  the  note 
sued  on  was  with  others  folded  in  an  envelop,  and  there  was 
written  on  it  a  general  assignment  of  them ;  the  court  held 
that  under  the  practice  act  of  1849  such  assignment  was  suf- 
ficient to  enable  the  assignee  to  sue  in  his  own  name.  The 
law  of  the  case  of  Miller  v.  Paulsel  &  Newman,  8  Mo.  356,  is 
altered  by  the  present  practice  act. 

An  order  drawn  for  the  whole  of  a  debt  is  an  equitable  as- 
signment of  it,  and  Jie  in  whose  favor  the  order  is  drawn  may 
sue  for  the  debt.  (Walker  v.  Monro,  18  Mo.  664  ;  Canefox  v. 
Anderson,  22  Mo.  847.)  Judgment  reversed,  and  cause  re- 
manded ;  Judge  Byland  concurring ;  Judge  Leonard  absent. 


Walker's  Administrator,  Plaintiff  in  Error,  v.  Walker,      i  as  aer 
Defendant  in  Error.  "^Tml 


1.  Equitable  relief  can  not  be  giTen  in  a  suit  asserting  a  legal  right  and  seeking 
its  enforcement. 

2.  At  law  the  husband  can  not  make  a  gift  direct  to  the  wife ;  and  though 
equity,  where  the  intent  is  clear  that  she  shall  e^joy  the  property  granted  to 
her  separate  use,  will  in  such  case  interfere  and  constitute  the  husband  a 
trustee  and  compel  him  to  execute  the  trust,  yet  the  proof  of  the  trust  must 
be  clear  and  unequivocal. 
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8.  If  personal  property^  other  than  choses  in  action,  be  in  such  a  situation  that 
the  husband  may,  if  he  wiU,  lawAilly  take  it  into  his  hands  at  any  moment, 
this  is  a  sufficient  reduction  into  possession,  although  he  should  not  actuallj 
take  it  into  his  custody. 

4.  Where  a  husband  is  in  possession  of  personal  property  bequeathed  to  his 
wife  by  a  fomier  husband,  as  administrator  of  such  former  husband,  and  he' 
makes  a  final  settlement,  and  it  is  ordered  by  the  court  that  he  and  his  wife 
retain  all  the  estate  of  the  deceased  in  their  hands  :  hdd,  that  the  husband's 
possession  as  adiliinLitrator  ceases,  and  his  possession  ytire  mariti  commences, 
at  the  date  of  such  order ;  this  would  not  howeyer  be  a  reduction  into  pos- 
session by  him  of  a  bond  or  note  for  the  wife's  money  taken  by  him  as  ad- 
ministrator. 

Error  to  Cooper  OircuU  Court. 

This  is  a  suit  by  the  plaintiff,  the  public  administrator  of 
Cooper  county,  as  administrator  of  the  estate  of  Mary  Walker, 
deceased,  against  Henry  R.  Walker,  her  surviving  husband. 
Plaintiff  asserts  in  his  petition  that  defendant  is  in  possession 
of  sixteen  thousand  dollars  in  money,  notes  and  accounts, 
belonging  to  his,  plaintiff's  intestate,  which  he  refuses  to  pay 
or  deliver  to  plaintiff ;  that  he  is  also  in  possession  of  certain 
slaves,  jennies,  jacks,  horses,  and  other  personal  property, 
enumerating  it,  belonging  to  said  estate,  which  he  also  re- 
fuses to  deliver.  Plaintiff  asked  "  judgment  for  the  value  of 
said  money,  notes  and  accounts,  slaves  and  other  property  in 
defendant's  possession  belonging  to  said  estate,  and  to  the 
plaintiff  as  such  administrator,  with  damages  for  the  wrong- 
ful detention  thereof.'* 

The  defendant  answered  admitting  the  possession  alleged, 
but  asserting  absolute  title  in  himself. 

Upon  the  trial  of  the  cause  evidence  was  adduced  showing 
and  tending  to  show  that  Mary  Walker,  plaintiffs  intestate, 
was  at  the  time  of  her  death  the  wife  of  defendant  Henry  R. 
Walker ;  that  she  intermarried  with  defendant  in  the  year 
1851 ;  that  at  the  time  of  her  marriage  with  defendant  she 
was  the  widow  of  Isaac  Maston,  deceased,  who  died  in  1850 
possessed  of  a  large  estate,  consisting  of  lands,  slaves,  horses, 
mules,  jacks,  cattle,  &c. ;  also  notes  and  bonds  for  money  at 
interest ;  that  Maston  left  a  will  by  which,  after  making  sev- 
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eral  small  bequests  to  his  relatives,  he  devised  and  bequeathed 
all  the  residue  of  his  estate,  real  and  personal,  to  his  wife, 
Mary,  absolutely,  and  appointed  her  and  Anthony  S.  Walker 
executrix  and  executor  ;  that  they  took  out  letters  testamen- 
tary and  took  charge  of  Maston's  estate ;  that  in  December, 
1861,  the  defendant  Henry  R.  Walker  married  said  Mary 
Maston ;  that  in  July,  1852,  said  Henry  R.  Walker  was  ap- 
pointed administrator  with  the  will  annexed  of  the  estate  of 
said  Maston  ;  that  he  administered  upon  the  same,  and  made 
a  final  settlement  at  the  April  term,  1854,  of  the  Cooper  pro- 
bate court,  when  an  order  was  made  directing  that  the  residue 
of  the  estate  be  retained  by  said  Walker  and  wife,  she  being 
the  residuary  legatee,  and  the  defendant  was  discharged  from 
making  further  annual  settlements.  Plaintiff's  intestate  died 
in  April,  1856.  It  appeared  in  evidence  that  the  personal 
property  belonging  to  the  estate  of  Maston  was  assessed  for 
the  years  1852, 1853  and  1854,  in  the  name  of  plaintiff's  in- 
testate, with  the  assent  of  defendant ;  that  for  the  years  1855 
and  1856  it  was  assessed  in  the  name  of  defendant,  while  the 
real  estate  was  assessed  throughout  all  those  years  in  the 
name  of  plaintiff's  intestate ;  that  at  the  date  of  the  marriage 
of  defendant  with  plaintiff's  intestate,  he,  defendant,  owned 
a  farm  in  the  immediate  vicinity  of  the  Maston  farm ;  that 
after  the  marriage  the  defendant  resided  at  the  Maston  farm ; 
that  the  negroes  of  the  Maston  estate  were  kept  separate  from 
those  of  defendant's  farm  ;  that  they  were  worked  separately, 
living  upon  the  respective  farms  as  before  the  marriage ;  that 
Mrs.  Walker,  plaintiff's  intestate,  directed  and  controlled  the 
affairs  of  the  Maston  farm ;  that  the  negroes  and  stock  on 
said  farm  were  familiarly  know  as  hers;  that  separate  ac- 
counts were  kept  of  moneys,  &c. 

The  plaintiff  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  "  1.  If  the  jury  believe  from  the  evidence  that  at  the 
time  of  the  commencement  of  this  suit  the  defendant  had  in 
bis  possession  money,  notes,  accounts,  slaves  and  other  per- 
sonal property  of  the  description  stated  in  the  petition,  be- 
longing to  the  estate  of  Mary  Walker,  deceased,  they  must 
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find  for  the  plaintiff,  and  may  allow  interest  on  such  aggre- 
gate value  at  six  per  cent,  from  the  commencement  of  this 
action.  2.  Although  the  husband  by  virtue  of  the  marriage 
is  entitled  to  the  personal  property  of  the  wife,  yet  he  must 
reduce  it  to  his  possession  as  husband  during  the  marriage, 
and  if  he  does  not  it  goes  to  his  wife's  legal  representatives. 
If  therefore  the  jury  believe  from  the  evidence  that  the  de- 
fendant did  not  so  reduce  his  wife's  personal  property  before 
marriage  to  his  possession  during  the  marriage,  but  that  the 
wife,  from  her  marriage  to  her  death,  had  the  separate  con- 
trol of  it  in  her  own  right,  independent  of  her  husband,  they 
must  find  for  the  plaintiff.  3.  Although  in  the  absence  of 
evidence,  the  possession  of  personal  property  by  the  wife  is 
the  possession  of  the  husband,  yet  if  the  jury  believe  from  the 
evidence  that  Mrs.  Walker,  from  her  marriage  to  her  death, 
had  the  separate  possession  and  control  of  the  property  she 
had  before  marriage  in  her  own  right,  independent  of  her 
husband,  such  possession  was  not  the  possession  of  the  hus- 
band, and  they  must,  in  such  case,  find  for  the  plaintiff.  4. 
Even  though  the  defendant  had  taken  possession  of  the  pro- 
perty as  Maston's  administrator,  yet  if  he  held  the  possession 
as  administrator  merely,  and  the  wife  took  the  separate  pos- 
session and  control  of  property  in  her  own  right,  independent 
of  her  husband,  from  the  close  of  the  administration  until  her 
death,  such  possession  could  not  pass  the  property  to  the 
defendant  as  husband.  6".  Even  though  the  jury  may  be- 
lieve from  the  evidence  that  the  defendant  during  the  mar- 
riage took  control  of  the  property  his  wife  had  at  the  mar- 
riage, yet,  if  they  further  believe  from  the  evidence  that  he 
did  not  so  take  control  of  it  as  husband  in  his  own  right,  but 
in  right  of  his  wife,  recognizing  her  separate  right  to  and 
separate  control  of  it,  such  control  by  defendant  was  not  such 
possession  as  passed  the  property  to  him  as  husband.  6.  A 
gift  from  husband  to  the  wife  of  her  own  property  after  mar- 
riage, if  a  reasonable  provision  for  her,  the  husband's  fortune 
and  circumstances  considered,  and  not  prejudicial  to  credi- 
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tors,  accompanied  by  the  separate  possession,  use  and  control 
of  it  by  the  wife,  passes  the  title  to  her  as  her  separate  pro- 
perty ;  and  such  a  gift  need  not  be  expressly  proved,  but  may 
be  implied  from  the  acts  and  declarations  of  the  husband.  If 
therefore  the  jury  believe  from  the  evidence  that  Mrs.  Walker 
had  the  possession  and  control  of  her  own  property,  and  that 
defendant  permitted  her  so  to  possess  and  control  it,  upon  a 
mutual  understanding  between  them  that  he  was  to  set  up  no 
right  to  it  as  husband,  and  that  she  was  to  have  it  as  her  own 
separate  property,  such  control  and  possession  were  sufficient 
to  pass  the  property  to  the  wife  as  a  gift,  and  the  defendant 
could  not  in  such  case  resume  possession  and  again  divest  his 
wife  of  her  property."  The  first  of  these  instructions  was 
given.    The  court  refused  the  others. 

The  court,  at  the  instance  of  the  defendant,  gave  the  fol- 
lowing instruction :  "  1.  If  the  jury  believe  from  the  evi- 
dence that  the  property,  Ac,  in  controversy  was  derived  from 
the  estate  of  Isaac  Maston,  deceased,  as  a  legacy  bequeathed 
to  plaintiflTs  intestate,  Mary  Walker,  late  Mary  Maston  ;  and 
if  the  jury  further  find  that  whilst  the  said  Mary  was  so  enti- 
tled to  said  legacy  and  before  the  close  of  the  administration 
of  Maston's  estate,  the  defendant  intermarried  with  said  Mary, 
and  that  afterwards  in  July,  1852,  before  the  close  of  the  ad- 
ministration, he  became  administrator  de  bonis  non  of  said 
Maston's  estate,  and  that  as  such  administrator  he  adminis- 
tered the  estate  until  April,  1854,  when  he  made  a  final  settle- 
ment in  the  probate  court  of  Cooper  county,  and  that  on 
such  final  settlement  being  made  the  court  ordered  that  the 
«aid  property,  Ac,  be  retained  by  him  and  his  said  wife  Mary, 
as  legatee  as  aforesaid,  then  said  legacy  and  property,  Ac, 
aforesaid  vested  absolutely  in  the  defendant  as  husband  of  the 
said  Mary,  and  the  plaintiflF  is  not  entitled  to  recover  the  same 
or  any  part  thereof  from  the  defendant,  and  the  jury  must 
find  their  verdict  accordingly." 

Thereupon  the  plaintiflf  took  a  nonsuit  with  leave  to  move 
to  set  the  same  aside. 
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Gardenhire^  Pa/rsons  and  Henitigj  for  plaintiff  in  error. 

I.  The  question  as  to  whether  the  defendant  had  reduced 
the  property  in  controversy  into  his  possession  as  husband 
was  a  material  question  in  the  cause.  The  second  instruc- 
tion asked  by  plaintiff  should  have  been  given ;  for  unless  the 
husband  did  reduce  the  property  of  the  wife  to  possession 
during  coverture,  he  acquired  no  title,  and  at  her  death  it 
passed  to  her  heirs.  His  possession  as  administrator  was  not 
such  a  possession  as  gave  him  the  absolute  property.  (In  the 
matter  of  the  estate  of  George  Singer,  2  Ashm.  462 ;  1  Ashm. 
331 ;  12  Vesey,  496  ;  Elms  v.  Hughes,  3  Dessaus.  Ch.  155.) 
For  the  like  reason  the  3d,  4th  and  6th  instructions  of  plain- 
tiff should  have  been  given. 

II.  The  6th  instruction  should  have  been  given ;  for  even 
though  the  husband  had  had  the  property  distributed,  yet  if 
he  waived  his  right  to  the  possession  and  left  it  undisturbed 
in  his  wife,  this  was  impliedly  a  gift  to  her,  a  surrender  of 
his  right  to  the  possession ;  this  would  be  a  gift  which  the 
husband  would  not  be  at  liberty  to  revoke  at  pleasure.  (2 
Story,  839;  2  Swans.  108;  17  Mass.  56;  Joshua  Gentry, 
adm'r,  v.  John  McReynolds,  adm'r,  12  Mo.  534.) 

III.  The  instruction  for  the  defendant  was  wrong.  The 
order  of  the  probate  court  that  the  husband  and  wife  should 
retain  the  property  did  not  per  se  vest  the  absolute  title  to 
the  property  in  the  husband.  He  was  bound  to  reduce  the 
property  to  possession  as  husband.     (2  Kent  Com.  137.) 

Adams  J  for  defendant  in  error. 

I.  The  marriage  of  the  respondent  with  the  plaintiff's  in- 
testate passed  all  her  personal  property  in  possession  to  him 
absolutely,  and  gave  him  the  right  to  reduce  to  possession  all 
her  choses  in  action  at  any  time  during  the  covei'ture ;  and  by 
such  reduction  to  possession  he  became  the  absolute  owner. 

II.  The  respondent  being  in  possession  of  his  wife's  legacy 
under  Maston's  will  as  administrator  de  bonis  non  of  Maston's 
estate,  held  the  same  as  administrator  until  his  final  settle- 
ment, which  occurred  in  April,  1854.    The  final  settlement 
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closed  the  administration,  and  ho  no  longer  held  the  posses- 
sion as  administrator,  but  as  husband  of  the  plaintiff's  intes- 
tate ;  and  that  of  itself,  without  any  act  of  the  court,  would 
have  vested  in  him  the  absolute  title.  But  undoubtedly 
the  order  of  the  probate  court  having  jurisdiction,  made  at 
the  time  of  the  final  settlement,  and  at  the  end  of  the  ad- 
ministration, directing  him  to  retain  the  property,  £c.,  in 
dispute  for  himself  and  wife  as  legatee  under  Maston's  will, 
passed  such  legacy  to  him  absolutely,  and  is  conclusive  evi- 
dence that  he  had  reduced  it  to  possession  so  as  to  become 
the  absolute  owner. 

III.  The  possession  of  the  wife  is  the  possession  of  the  hus- 
band. They  are  one  person  in  law,  and  there  can  be  no  sep- 
arate or  independent  possession  on  the  part  of  the  wife ;  and 
the  instructions  asked  by  the  appellant  enunciating  a  contrary 
doctrine,  even  if  there  had  been  any  evidence  to  support 
them,  were  erroneous  and  properly  refused. 

IV.  No  question  can  arise  in  this  case  about  separate  pro- 
perty in  the  wife.  The  petition  presents  no  such  question. 
It  is  not  a  proceeding  against  the  respondent  as  trustee  for 
his  deceased  wife  to  enforce  tlie  execution  of  a  trust,  or  to 
compel  him  to  accoimt  for  and  relinquish  property  held  by 
him  as  trustee  for  the  separate  use  of  his  deceased  wife ;  but 
it  is  simply  an  action  in  the  nature  of  an  action  of  trover, 
charging  him  not  as  trustee,  but  as  a  wrongdoer,  as  having 
the  possession  of  property  to  which  he  has  no  title  either  as 
trustee  or  otherwise,  and  to  which  the  plaintiff,  as  adminis- 
trator, is  legally  entitled  ;  and  the  plaintiff  must  stand  or  fall 
by  the  case  as  presented  by  his  petition.  (Link  v.  Vaughan, 
17  Mo.  586 ;  Jones  v.  Baker,  20  Mo.  87  ;  Kenedy  v.  Daniels, 
20  Mo.  104 ;  Coran  v.  Johnson,  20  Mo,  431.) 

V.  But  even  if  this  was  a  proceeding  against  the  respon- 
dent as  trustee  for  his  deceased  wife,  in  the  nature  of  a  bill 
in  equity  to  compel  the  execution  of  a  trust,  or  to  compel 
him  to  account  for  and  deliver  up  the  trust  property,  there 
is  nothing  in  the  evidence  to  warrant  any  such  proceeding, 
or  that  tends  in  the  slightest  degree  to  establish  a  separate 
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property  or  equity  in  the  wife.  Every  particle  of  evidence 
was  such  as  the  respondent  might  have  used  if  he  had  been 
plaintiff  suing  for  the  property. 

VI.  An  administrator  of  a  deceased  wife  can  not  set  up  a 
claim  to  undisposed  of  separate  property  in  the  husband's 
possession.  Where  the  husband  is  the  trustee  and  survives 
his  wife,  the  undisposed  of  separate  property  in  possession 
belongs  to  him  at  her  death  jure  mariti.  The  separate  pro- 
perty in  such  case  being  a  mere  creature  of  equity  for  the 
benefit  of  the  wife,  ceases  at  her  death,  and  the  husband  be- 
comes the  absolute  owner  of  the  property  discharged  of  any 
trust.  (Moloney  v.  Kenedy,  10  Sim.  255 ;  1  Amer.  Lead. 
Cas.  in  Equity,  401 ;  Stewart  v.  Stewart,  7  Johns.  Ch.  245.) 

VII.  But  if  the  wife's  administrator  could  claim  undisposed 
of  separate  property  in  the  husband's  hands,  where  such  claim 
is  founded  upon  a  supposed  gift  from  the  husband  to  her  sep- 
arate use,  it  must  be  established  by  satisfactory  evidence  of 
an  act  constituting  a  transfer  of  the  property  and  sufficient 
transmutation  of  possession  ;  and  the  language  creating  the 
gift  or  trust  must  show  that  it  was  for  "  her  sole  and  separate 
usej^*  or  words  to  that  effect.  (Clancy  on  Rights,  260 ;  Wal- 
ter V.  Hudge,  2  Swanst.  97,  112.)  A  mere  delivery  to  the 
wife  would  not  be  sufficient  change  of  possession.  (McClean 
V.  Long,  5  Ves.  79 ;  19  Mo.  343.)  A  parol  gift  from  a  hus- 
band to  a  wife  of  a  slave  is  void.  (Woodson  v.  Pool,  19  Mo. 
343.)  In  this  case  there  is  no  evidence  of  any  gift  whatever, 
much  less  of  a  gift  to  the  separate  use  of  the  wife.  Loose  and 
general  declarations  (if  there  had  been  any  such)  are  not 
sufficient  for  the  deduction  of  a  trust  or  to  establish  a  gift. 
(5  Johns.  Ch.  1 ;  Sloan  v.  Marshall,  2  Wash.  C.  C.  398.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

As  to  that  portion  of  the  personal  property  involved  in  this 
controversy,  which  consists  of  money,  slaves,  horses,  jacks, 
jennies,  cattle,  &c.,  there  is  little  room  to  doubt  the  right  of 
the  defendant,  both  on  the  merits  and  on  technical  grounds. 
This  is  an  action  to  recover  damages  for  taking  or  withhold- 
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ing  personal  |)ropert7.  The  plain tiflF  asserts  a  legal  title  to  the 
property  sued  for.  The  evidence  of  that  title  is  an  alleged 
gift  of  the  husband.  Now  nothing  is  clearer  at  law  than  that 
the  wife  can  not  be  the  recipient  of  a  gift  from  the  husband 
so  as  to  vest  in  her  a  legal  title  to  the  subject  matter  of  the 
gift.  Their  unity  prevents  it.  The  personal  property  of  the 
wife  at  law  belonging  to  the  husband,  so  soon  as  a  gift  is 
made  to  the  wife  the  gift  becomes  the  property  of  the  hus- 
band. (Faulkner  v.  Faulkner's  Ex'rs.  3  Leigh,  255 ;  Clan- 
cy on  Rights,  251 ;  1  Bright  on  Husband  and  Wife,  29,  83.) 
Courts,  of  equity,  however,  where  the  intention  of  the  hus- 
band is  plain  that  his  wife  should  have  to  her  separate  use  a 
portion  of  his  estate,  and  when  the  rights  of  creditors  are  not 
in  the  way,  will  raise  in  him  a  trust  when  no  third  person  is 
interposed  as  trustee,  and  will  compel  him,  for  the  benefit  of 
his  wife,  to  execute  the  trust  with  which  the  property  may 
have  been  clothed.  But  this  trust  can  not  be  enforced  in  an 
action  as  setting  a  legal  title  to  the  property  designed  for  the 
separate  use  of  the  wife  and  claiming  damages  for  its  con- 
version. The  gift,  or  more  properly  trust,  can  only  be  carried 
into  eflFect  through  the  instrumentality  of  a  petition  in  the 
nature  of  a  bill  in  equity  setting  forth  the  facts  on  which  re- 
liance is  placed  to  show  that  a  trust  for  the  separate  use  of 
the  wife  was  created,  and  praying  an  enforcement  of  its  pro- 
visions. But  in  all  such  cases,  as  against  the  husband,  the 
authorities  are  united  that  the  evidence  of  the  trust  must  be 
clear  and  unequivocal.  (Clancy,  260  ;  Walter  v.  Hudge,  2 
Swanston,  92.)  As  to  the  evidence  produced  on  the  trial  in 
this  cause  we  do  not  regard  it  by  any  means  as  suflBcient  to 
raise  in  the  husband  a  trust  for  the  benefit  of  his  wife.  The 
kindness  and  indulgence  of  the  husband  to  his  wife  during 
her  life  should  not  be  perverted  to  his  prejudice  after  her 
death.  His  conduct  in  relation  to  the  estate  he  derived  from 
his  wife  is  not  inconsistent  with  the  idea  that  he  regarded 
himself  as  the  owner  of  it.  Coming  into  the  possession  of 
the  property  in  the  way  he  did,  a  kind  disposition  to  his  wife 
would  naturally  lead  him  to  indulge  her  in  the  manner  she  was 
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indulged,  when  he  discovered  such  was  her  pleasure.  But  it 
would  seem  that  the  declarations  of  the  wife  herself  in  rela- 
tion to  tliis  matter,  if  we  are  to  credit  the  evidence  of  them, 
would  satisfy  us  that  she  did  not  contemplate  that  her  con- 
trol of  the  property  should  extend  beyond  the  period  of  her 
life. 

As  to  the  point  that  the  property,  other  than  the  choses  in 
action,  never  was  reduced  into  possession  during  coverture, 
we  are  of  the  opinion  that  it  is  unsustained  by  the  law  aris- 
ing from  the  facts  of  the  case.  In  contemplation  of  law  pro- 
perty is  reduced  into  possession  when  it  is  in  such  a  state 
that  the  husband  can  lawfully  take  it  into  his  hands,  if  he 
will.  It  is  not  necessary  that  he  should  have  actually  taken 
it  into  his  custody.  If  he  has  a  right  to  do  so  at  his  will,  it 
is  enough.  When  no  suit  at  law  or  equity  is  necessary  to 
obtain  possession  of  personal  property,  and  the  husband  may, 
if  he  will,  take  actual  possession  of  it,  but  fails  or  neglecls  to 
do  so,  the  property  is  not  the  less  reduced  into  his  possession. 

The  objection  that  the  property  was  not  reduced  in  posses- 
sion must  rest  either  in  the  idea  that  it  was  in  the  possession 
of  the  wife,  or  that  it  was  held  by  the  husband  as  administra- 
tor. Both  of  these  grounds  are  untenable.  If  the  property 
was  in  the  possession  of  the  wife,  then  the  possession  of  the 
wife  was  the  possession  of  the  husband.  The  facts  and  the 
law  applicable  to  them  do  not  warrant  the  assertion  that  the 
property  at  the  death  of  the  wife  was  held  by  the  husband  in 
the  capacity  of  administrator.  It  had  been  in  the  possession 
of  the  husband  as  administrator  His  wife  was  the  legatee 
of  it.  The  county  court  had  authority  to  order  the  payment 
of  legacies.  An  order  was  made  that  this  legacy  be  retained 
by  the  husband  and  wife,  and  a  final  settlement  of  the  admin- 
istration was  made,  and  a  declaration  in  writing  by  the  de- 
fendant and  his  wife  acknowledging  the  receipt  of  the  amount 
ordered  to  be  retained  was  filed  among  the  papers  relating  to 
the  administration.  If  circumstances  like  these  are  not  suf- 
ficient to  show  that  property  held  by  one  as  administrator 
ceased  to  be  held  as  such,  and  was  regarded  as  property  held 
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in  his  own  right,  it  is  not  easy  to  see  how  a  change  of  the 
capacity  in  which  property  may  be  held  by  the  same  individ- 
ual can  be  effected.  (State,  to  the  use,  &c.,  y.  Hearst,  adm'r ^ 
12  Mo.  866.) 

As  to  the  choses  in  action  mentioned  in  the  petition,  we 
are  not  prepared  to  say  that  they  are  the  property  of  the  hus- 
band. K  any  of  them  were  payable  to  the  wife  of  the  defen- 
dant, or  eren  given  for  money  belonging  to  the  estate  of 
which  the  wife  was  legatee,  and  made  payable  to  the  defen- 
dant as  administrator  de  bonis  non,  the  order  of  the  probate 
court  directing  such  bonds  and  notes  to  be  retained  by  the 
defendant  and  his  wife,  was  not  such  a  reduction  into  posses- 
sion by  the  husband  as  is  required  by  the  law  in  order  to 
give  the  legal  right  to  the  husband.  K  they  were  afterwards 
paid  during  the  coverture,  or  if  they  were  novated  by  taking 
a  new  security  in  his  own  name  during  the  wife's  life,  the 
case  would  be  different.  (2  Kent,  137 ;  Picket  v.  Everett, 
11  Mo.  668.)  The  cases  of  Leaky  v.  Maupin,  10  Mo.  362, 
and  Wood  v.  Simmons,  20  Mo.  363,  show  the  difference  be- 
tween our  law  and  that  of  England  on  this  subject.  They 
render  it  unnecessary  at  this  time  to  go  into  an  investigation 
of  this  question. 

As  there  was  some  evidence  that  a  bond  for  the  wife's 
money  was  taken  by  the  defendant  as  administrator  de  bonis 
non,  and  as  it  did  not  appear  but  that  such  bond  was  still  un- 
paid, and  as  the  instruction  given  by  the  court  had  the  effect 
to  exclude  such  evidence  from  the  consideration  of  the  jury, 
the  judgment  will  be  reversed  in  order  that  it  may  be  ascer- 
tained whether  there  were  any  choses  in  action  to  which  the 
wife  was  entitled  and  which  were  not  reduced  into  possession 
by  the  husband  at  the  time  of  her  death.  Judgment  reversed 
and  cause  remanded ;  Judge  Leonard  absent. 
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HoucK  AND  WIPE,  Plaintiffs  in  Error,  v.  Campun  et  al.y  De- 
fendants in  Error. 

1.  By  the  law  of  Kentucky  in  the  year  1880  glayes  vesting  in  a  wife,  whether 
in  remainder  or  otherwise,  although  not  reduoed  to  possession  by  the  hus* 
band,  passed  to  the  husband  upon  her  death  in  case  he  surviycd. 

Error  to  Boone  Circuit  Court. 

Youngs  for  plaintiffs  in  error. 

Adams  and  Gordon^  for  defendants  in  error. 

I.  The  right  of  succession  to  the  estate  of  intestates  is  gov- 
erned by  the  laws  of  the  domicil  of  the  deceased  at  the  time 
of  the  death.  By  the  laws  of  Kentucky,  which  was  the  domi- 
cil of  Bostick  and  his  wife  at  the  time  of  her  death  in  1830, 
all  her  personal  property,  whether  the  same  had  been  reduced 
to  possession  or  consisted  of  rights  in  action  or  interests 
in  remainder  in  slaves,  was  vested  in  him  absolutely  jure 
mariti.  Laws  of  foreign  countries  and  other  states  are  ques- 
tions of  fact  to  be  proved  and  found  as  other  facts ;  and  in 
this  case  what  the  laws  of  Kentucky  were  was  a  question  of 
fact,  and  as  such  was  properly  found  as  a  fact  by  the  court, 
and  that  finding  was  warranted  by  the  evidence  and  fixes  the 
rights  of  the  parties  to  this  controversy.  (Story's  Conflict 
of  Laws,  §  403  ;  15  Mo.  133  ;  4  Mo.  446 ;  7  Mo.  22.)  The 
right  to  the  property  in  controversy  was  settled  by  the  judg- 
ment and  decree  of  the  Payette  circuit  court  in  Kentucky, 
and  that  decree  vesting  the  right  in  Bostwick,  under  whom 
the  respondents  claim,  is  conclusive  between  these  parties. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

The  rights  of  the  parties  to  this  suit  accrued  under  the 
laws  of  the  state  of  Kentucky ;  consequently  we  must  resort 
to  those  laws  in  order  to  ascertain  them.  The  mother  of  the 
complainant,  Margaret  Houck,  had  an  interest  by  way  of  re- 
mainder in  certain  slaves.    Pending  a  suit  for  their  distribu- 
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tion  in  the  court  of  Kentucky,  the  mother  died,  leaving  her 
husband  as  survivor.  The  plaintiffs  assert  title  through  the 
mother ;  the  defendants  claim  through  the  father.  The  court 
below  found  that  by  the  law  of  Kentucky  the  interest  of  the 
wife  on  her  decease  passed  to  her  surviving  husband.  There 
can  be  no  doubt  of  the  correctness  of  this  finding. 

In  whatever  light  this  question  may  be  regarded  by  the 
laws  of  this  state,  in  Kentucky  it  is  well  settled  that  if  any 
interest  in  a  chattel  vests  in  a  female  before  or  during  cover- 
ture, although  a  particular  estate  may  exist  in  it  undeter- 
mined, so  that  no  possession  is  acquired  by  the  husband  dur- 
ing the  life  of  the  wife,  the  right  will  belong  to  the  husband  in 
case  he  survives,  and  pass  to  his  administrator.  (Swing's 
Heirs  v.  Handley's  Exec'rs,  4  Litt.  848 ;  Irvin  v.  Divine,  7 
Mon.  246  ;  Baker  v.  Red,  4  Dana,  163.) 

In  the  case  under  consideration,  the  rights  vested  long  be- 
fore the  act  of  the  general  assembly  of  the  state  of  Kentucky 
of  1845-6,  by  which  the  interest  of  the  hustand  in  his  wife's 
estate  was  restricted.  The  judgment  is  aflSrmed ;  Judge 
Ryland  concurring ;  Judge  Leonard  absent. 


Edwabds  &  Wipe,  Respondents,  v.  Welton  et  al.^  Appellants. 

1.  One  of  several  oeshns  que  trust  can  not  single  out  a  portion  of  the  trust  pro- 
perty and  allege  an  exclusive  right  thereto,  and  assert  that  right  in  an  ac- 
tion for  its  possession. 

2.  Where  trust  ftmds  are  misapplied,  the  cestui  que  trust  may  follow  the  property 
acquired  therewith,  and  assert  the  trust  as  against  any  one  taking  with  notice. 

Appeal  from  Clay  Circuit  Court. 

This  was  a  suit  instituted  by  William  Edwards  and  Eliza- 
beth Edwards  his  wife,  against  Solomon  Welton,  Ivy  Welton 
and  Elvy  Atkinson.  Plaintiffs  state  in  their  petition  in  sub- 
stance that  one  Unice  Harness,  then  a  resident  of  the  state 
of  Virginia,  made  her  last  will  and  testament,  which  was  ad- 
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mitted  to  probate  in  the  year  1828 ;  that  in  said  will  there 
is  the  following  bequest :  '^  I  give  to  my  daughter  Elizabeth 
Welton  five  hundred  dollars,  the  price  of  my  negro  boy  Phil, 
which  my  son  Adam  Harness  is  to  have,  and  pay  in  two  years 
from  my  death,  and  to  be  laid  out  in  negro  girls  by  my  ex- 
ecutors for  my  daughter  Elizabeth  Welton  and  her  daughters 
forever ;"  that  the  said  sum  of  $500  never  was  laid  out  by 
the  executors  in  the  purchase  of  the  negro  girls  for  the  said 
Elizabeth  Welton  and  her  daughters,  as  directed  by  the  will ; 
that  said  siun  was  paid  by  the  executors  to  Michael  Welton, 
the  husband  of  Elizabeth,  to  be  by  him  laid  out  in  the  pur- 
chase of  negro  girls  for  the  said  Elizabeth  and  her  daughters 
according  to  the  terms  of  said  will ;  that  said  Michael  receiv- 
ed the  said  sum  under  an  express  agreement  with  the  exec- 
utors that  he  would  so  lay  it  out ;  that  said  Michael  did  pur- 
chase with  said  $500,  or  a  part  of  it,  a  negro  girl  named 
Tamar,  for  his  wife  and  daughters ;  that  at  the  death  of  said 
Unice  Harness,  the  said  Elizabeth  Welton  had  four  daugh- 
ters, to-wit :  Elizabeth,  (wife  of  William  Edwards,  and  plain- 
tiflFin  this  suit).  Ivy  Welton,  and  Elvy  Atkinson  (who,  with 
Solomon  Welton,  are  defendants  in  this  suit),  and  Hannah 
Welton ;  that  said  Hannah  died  about  eight,  and  Elizabeth 
Welton,  the  mother,  about  six  years  ago ;  that  at  the  death 
of  the  said  Elizabeth  Welton,  wife  of  Michael  Welton,  the 
said  negro  slave  Tamar,  and  all  her  increase,  became  the  sole 
and  absolute  property  of  plaintiffs  and  the  said  Elvy  Atkin- 
son and  Ivy  Welton,  two  of  the  defendants ;  that  plaintiffs 
became  entitled  to  one  undivided  third  of  said  slave  Tamar 
and  her  increase ;  that  on  the  24th  day  of  April,  1842,  the 
said  Michael  Welton  made  and  entered  into  an  instrument  of 
writing  between  himself  and  the  said  Hannah  Welton,  Ivy 
Welton,  Elvy  Atkinson  (then  Elvy  Welton)  and  Solomon 
Welton,  the  son  of  ssdd  Michael,  and  one  of  the  defendants, 
in  which,  after  reciting  the  bequest  above  set  forth,  and  that 
he  had  received  the  said  sum  of  $500,  and  had  appropriated 
it  to  his  own  use  in  the  purchase  of  slaves  and  otherwise,  he 
conveys  certain  negroes,  named  Jerry,  Eliza,  Essex,  Ellen, 
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Lewis  and  Martha,  all  children  of  Tamar,  absolutely  to  the 
said  Hannah,  Ivy,  Elvy  and  Solomon  ;  that  the  said  Hannah, 
lyy,  Elvy  and  Solomon  had  fall  notice  of  the  provisions  of 
the  will  above  set  forth ;  that  they  accepted  the  conveyance 
for  the  purpose  of  defrauding  the  plaintiflFs  out  of  their  legiti- 
mate rights  under  said  will ;  that  Michael  Welton  died  in 
1855  insolvent;  that  they,  plaintiflFs,  have  never  received 
the  said  Tamar  or  any  of  her  children,  or  any  of  the  money 
they  or  any  of  them  sold  for ;  that  defendants  sold  two  of 
said  slaves  mentioned  in  the  bill  of  sale  above  mentioned, 
to-wit :  Essex  and  Ellen,  both  children  of  Tamar,  Essex  for 
$300,  Ellen  for  |210,  and  appropriated  the  proceeds;  that 
the  remaining  slaves — Jerry,  Eliza,  Lewis  and  Martha — ^have 
been  divided  between  defendants — Jerry,  now  worth  $1200, 
being  received  by  .the  said  Solomon,  Eliza  by  Ivy,  and  Mar- 
tha by  Elvy ;  that  plaintiflFs,  with  Elvy  and  Ivy,  were  each 
entitled  to  one-third  of  the  proceeds  of  the  sale  of  Essex  and 
Ellen ;  that  plaintiflFs  have  received  none  of  the  proceeds ; 
that  on  the  contrary  the  said  Solomon  received  one-third  of 
said  proceeds,  to-wit,  $170,  which  rightfully  and  legally  be- 
longs to  plaintiflFs ;  that  the  said  Elvy  and  Ivy  have  received 
each  one-third  of  the  remaining  negroes  after  the  sale  of  the 
said  Essex  and  Ellen ;  that  they  each  received  one-third  of 
said  proceeds  of  the  sale  of  Essex  and  Ellen ;  that  the  negro 
boy  Jerry,  who  legally  and  properly  belongs  to  plaintiflfs,  was 
received  by  Solomon  Welton,  and  is  still  in  his  possession. 
PlaintiflFs  ask  judgment  against  the  said  Solomon  for  the  sum 
of  $170  and  interest,  that  being  the  amount  received  by  him 
from  the  proceeds  of  the  sale  of  Ellen  and  Essex ;  and  a  judg- 
ment against  him,  the  said  Solomon,  for  the  possession  and 
delivery  of  the  said  negro  slave  Jerry,  and  in  default  of  de- 
livery of  said  slave  Jerry  to  plaintiflFs,  a  judgment  for  the  sum 
of  $1200,  the  value  of  said  slave.  PlaintiflFs  also  ask  judg- 
ment for  $1600,  the  alleged  value  to  defendant  Solomon  of 
the  services  of  the  said  slave  Jerry. 

At  the  trial  evidence  was  adduced  in  support  of  the  alle- 
gations of  the  petition.    The  instructions  given  are  numerous. 
25 — ^voL.  XXV. 
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It  is  deemed  unnecessary  to  set  them  forth.  The  jury  found 
a  verdict  for  plaintiflFs  against  Solomon  Welton,  and  found  for 
them  f  1100,  the  value  ot*  the  slave  Jerry,  and  $500  for  the 
hire  of  Jerry ;  amounting  in  all  to  $1500.  The  jury  found 
for  defendants  Ivy  Welton  and  Elvy  Atkinson.  Judgment 
was  rendered  accordingly. 

Morrow  and  Gardenhire^  for  appellants. 

I.  Plaintiffs  have  sued  the  wrong  party.  The  executors 
of  Harness  were  the  proper  parties  to  be  sued.  The  execu- 
tors of  Harness  were  guilty  of  breach  of  trust,  if  any  one  was, 
and  they  are  undoubtedly  liable  for  that  breach,  and  there  is 
no  pretence  that  they  and  their  securities  are  insolvent. 
Even  if  Harness'  executors  were  insolvent,  it  would  not  make 
the  appellant  liable.  Although  the  court  may  hold  that  the 
filing  of  a  motion  in  arrest  supersedes  a  motion  for  a  new 
trial — ^which  we  deny  to  be  the  law  of  the  land — it  does  not 
affect  the  question  as  to  who  are  proper  parties  to  the  suit ; 
if  the  appellees  have  a  judgment  against  a  party  who  is  not 
responsible  to  them,  the  judgment  ought  to  have  been  ar- 
rested. 

II.  The  instructions  given  for  plaintiffs  are  erroneous,  and 
those  asked  by  defendants  ought  to  have  been  given. 

Hovey^  for  respondents. 

I.  The  papers  offered  in  evidence  by  plaintiffs  below  were 
competent,  as  were  the  statements  of  Michael  Welton  before 
the  making  of  bill  of  sale  of  the  slaves.  (See  3  Vesey,  696, 
707  ;  Foster  v.  Hale,  4  Kent,  Com.  305  ;  Lewin  on  Ti-usts, 
30.)  The  statements  and  admissions  of  Michael  Welton,  of- 
fered to  be  proven  by  appellants,  were  incompetent,  because 
they  were  in  no  way  explanatory  of  his  act  in  making  the 
deed  of  gift  or  sale  to  defendants. 

II.  The  instructions  as  to  the  adpiissions  by  defendant 
Solomon's  answer  are  warranted  by  the  pleadings. 

III.  The  general  instructions  given  for  the  plaintiflfe  are 
the  law  of  this  case.  First — Because  a  trust  was  created  by 
the  will,  and  the  fund,  being  money,  could  not  be  identified 
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in  kind,  but  must  be  traced  to  such  property  in  the  hands  of 
the  trustee  as  answered  the  description  of  that  in  which  the 
trust  fund  was  to  be  invested.  Second — The  second  and 
third  instructions  asked  by  plaintiflFs  are  well  predicated 
upon  the  recitals  in  Michael  Welton's  deed  to  defendants  as 
a  trace  of  the  fund,  coupled  with  the  will  creating  the  fund. 
Third — ^Elizabeth  Edwards'  share  of  the  proceeds  of  that  fund 
is  the  only  matter  in  controversy,  and  if  he  had  her  share 
and  no  more  of  it,  then  being  hers  she  is  entitled  to  it  and 
the  value  of  its  use.  Fourth — ^The  statute  of  limitation  of 
action  does  not  run  against  minors  nor  married  women  dur- 
ing these  disabilities. 

lY.  That  the  instructions  asked  by  defendant  Solomon 
Welton,  and  refused  by  the  court  below,  were  properly  re- 
fused. First — Because  the  court  did  give  other  instructions 
embracing  all  the  points  contended  for  by  the  defendant  be- 
low, and  even  far  too  liberal  towards  him.  Secondly — ^No 
demand  was  necessary.  The  recitals  in  his  father's  convey- 
ance under  which  he  submitted  to  and  claimed  a  share  in  the 
division  of  the  slaves,  was  notice  to  him  of  the  daughters' 
title  as  against  himself.  Thirdly — Solomon  Welton  was  pre- 
sumed to  know  the  recitals  in  the  conveyance  under  which 
he  held  the  slave  Jerry.  Fourthly — Ho  agreement  on  the 
part  of  Michael  Welton  was  necessary. 

V.  The  motion  in  arrest  was  properly  overruled.  First — 
Because  by  the  petition  Elizabeth  Edwards  was  shown  to  have 
been  wronged,  and  that  Solomon  Welton  had  wronged  her, 
and  she  thereby  sought  redress  and  general  relief.  Second- 
ly— By  the  combination  of  law  and  equity  in  the  second  count, 
the  jury  had  a  right  under  the  instructions  of  the  court  to 
find  for  or  against  any  of  the  parties  for  any  thing  and  for 
any  amount  that  was  within  the  wrong  complained  of  or  the 
right  sought  to  be  enforced. 

VI.  The  evidence  shows  that  the  slave  Tamar  was  bought 
with  the  trust  fund,  and  therefore  she  and  her  increase  went 
to  the  daughters  on  the  death  of  Elizabeth  Welton,  their 
mother. 
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Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  is  an  attempt  by  an  action  in  the  nature  of  trover  to 
execute  a  constructive  trust.  The  prayer  of  the  petition  is 
for  the  possession  and  delivery  of  the  slave,  and  in  default  of 
delivery  a  judgment  for  his  value  and  his  hire.  In  this  as- 
pect of  the  case,  if  the  facts  warranted  it,  the  plea  of  the  stat- 
ute of  limitations  was  a  defence  to  the  action.  That  the 
plaintiff  Elizabeth  was  a  married  woman  does  not  prevent  the 
running  of  the  statute,  if  she  was  of  age  when  the  action  ac- 
crued and  afterwards  married.  Tlie  disabilities  specified  in 
the  statute  are  not  cumulative.  If  a  plaintiflF,  when  a  cause 
of  action  accrues,  is  laboring  under  several  disabilities,  they 
must  all  be  removed  before  he  is  compelled  to  siie  ;  but  if  he 
is  subject  to  one  or  more  disabilities  when  the  cause  of  action 
arises,  and  afterwards  another  disability  supervenes,  the  suit 
must  be  brought  within  the  time  limited  for  the  first  disa- 
bility or  disabilities.     (Keeton  v.  Keeton,  20  Mo.  580.) 

It  is  obvious  that  this  action  has  been  misconceived,  or  at 
least  that  the  plaintiffs  have  misconceived  their  rights  and 
have  instituted  their  action  in  such  a  way  as  will  not  secure 
the  adjustment  of  the  trust  by  one  suit.  The  trust  is  a  joint 
one.  One  of  its  beneficiaries  has  no  sole  or  exclusive  right 
to  any  particular  part  or  subject  of  the  trust.  Each  benefi- 
ciary has  a  right  in  every  part ;  and  this  is  the  first  instance 
which  has  fallen  under  our  notice  in  which  one  of  several 
joint  cestuis  que  trust  has  been  permitted  to  single  out  one 
part  of  the  trust  fund,  assert  an  exclusive  right  to  it,  and 
enforce  that  right  by  an  action  in  the  nature  of  trover.  There 
is  nothing  whatever  in  the  record  which  shows  that  this  pro- 
ceeding has  any  sanction  in  the  approbation  of  the  other  par- 
ties who  are  interested.  The  instructions,  given  at  the  in- 
stance of  the  defendants  other  than  Solomon  Welton,  do  not 
help  the  matter.  According  to  their  own  showing  the  plain- 
tiff's were  not  entitled  to  more  than  one-fifth  of  the  value  and 
hire  of  the  slaves  in  controversy.  This  fifth  would  be  exclu- 
sive of  the  interest  to  which  they  have  a  right  as  one  of  the 
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heirs  of  the  moflier  and  sister.  As  the  plaintiffs  have  been 
excluded  from  all  participation  in  a  joint  trust  in  which  they 
have  an  interest,  it  is  obvious  that  their  rights  can  only  be 
enforced  in  an  action  in  which  tlie  whole  trust  fund  is  sought 
to  be  adjusted.  The  other  cestuis  que  trust  being  made  de- 
fendants, the  portions  they  have  received  on  the  taking  of  an 
account  before  a  commissioner  would  be  taken  into  consider- 
ation, and  the  entire  property  divided  or  sold  so  as  to  do  full 
justice  between  the  parties.  The  parties  who  are  sui  juris 
may  arrange  matters  by  consent,  but  that  consent,  to  avoid 
future  litigation,  should  be  made  apparent  by  the  record. 

Justice  has  not  been  done  by  the  judgment  rendered  in  the 
cause.  The  money  by  the  will  was  to  be  laid  out  in  negro 
girls  for  the  "  mother  and  her  daughters."  These  words 
would  constitute  the  mother  and  her  daughters  tenants  in 
common,  and  upon  the  death  of  the  mother  her  share — one- 
fifth,  as  there  were  four  daughters — would  be  distributed 
among  all  her  heirs.  So,  on  the  death  of  Hannah,  her  inter- 
est would  devolve  on  her  mother  and  her  sisters  and  brothers. 
All  these  interests  have  been  overlooked,  and  the  judgment  is 
based  on  the  pretension  that  the  rights  of  Hannah  and  her 
mother  survived  to  the  remaining  cestuis  que  trust. 

The  defendant  Solomon  Welton,  taking  under  the  deed,  is 
estopped  from  controverting  its  terms.  The  deed  recites  that 
the  trust  money  was  appropriated  to  the  purchase  of  slaves. 
As  only  two  slaves  were  purchased,  of  whom  Tamar,  the 
mother  of  the  slave  in  controversy,  was  one,  it  is  obvious  that 
he  is  subject  to  the  trust.  The  property  purchased  with  the 
trust  money,  whether  it  was  of  the  kind  required  or  not, 
would  be  impressed  with  the  trust,  if  the  cestuis  que  trust 
elected  so  to  consider  it. 

Solomon  Welton,  being  a  volunteer,  stands  in  no  better 
situation  than  his  father,  and  can  not  insist  on  the  want  of 
notice.  Although  the  executors  under  the  will  are  liable  to 
the  cestuis  que  trust  for  the  misapplication  of  the  trust  fund, 
if  they  see  proper  to  pursue  them,  yet  that  does  not  prevent 
those  interested  from  following  the  property  acquired  by 
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means  of  the  trust  fund  into  whosesoever  hands  it  may  be 
aflFected  with  notice  of  the  trust. 

Judge  Ryland  concurring,  judgment  reversed,  and  cause 
remanded ;  Judge  Leonard  absent. 


Stephens,  Plaintiff  in  Error,  v.  Spiebs,  Defendant  in  Error. 

1.  Though  a  promissory  note  given  hy  way  of  compromise  of  a  doubtful  right 
is  valid  and  binding,  it  is  a  good  defence  that  it  was  obtained  through  a 
fraudulent  suppression  of  the  truth. 

Error  to  Boone  Circuit  Court. 

This  was  a  suit  upon  two  promissory  notes  executed  by 
defendant  Zephaniah  Spiers,  in  favor  of  plaintiff,  one  for 
$332.96,  dated  November  8,  1855,  payable  December  25, 
1855,  the  other  of  the  same  date  for  $300,  payable  January 
1, 1856. 

The  defendant  in  his  answer  admitted  the  execution  of  the 
notes,  but  averred  that  they  were  executed  by  him  under  a 
mistake  of  his  rights  and  because  of  deceitful  representations 
made  to  him  by  the  plaintiff,  Stephens  ;  that  on  the  7th  day 
of  June,  1847,  he,  defendant,  together  with  George  S.  Wa- 
ters, and  others,  executed  and  delivered  to  plaintiff  a  note 
for  $1000  ;  that  afterwards,  for  the  purpose  of  securing  this 
note,  and  another  note  for  $929.12  executed  in  favor  oi 
plaintiff  by  M.  R.  &  R.  G.  Waters  and  George  S.  Waters, 
George  S.  Waters  mortgaged  to  plaintiff  on  the  25th  of  April, 
1848,  a  certain  tract  of  240  acres  of  land  in  Boone  county, 
Missouri ;  that  various  payments  were  made  on  said  notes, 
amounting  to  near  six  hundred  dollars ;  that  in  September, 
1850,  while  defendant  and  his  co-obligor,  George  S.  Waters, 
were  in  California,  the  plaintiff  sold  said  mortgaged  lands  at 
private  sale  and  in  fee  simple  for  $1500  to  Dr.  Turner,  and 
received  from  him.  Turner,  $1008  in  money,  and  his  (Tur- 
ner's) note  for  $500,  payable  in  twelve  months,  which  last 
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note  he,  plaintiff,  has  collected ;  that  he  has  given  no  credits 
on  said  notes  for  any  part  of  the  sum  so  paid ;  that  on  the 
10th  of  May,  1861,  he,  Stephens,  after  he  bad  sold  to  Turner 
and  while  Waters  and  defendant  were  in  California,  institu- 
ted proceedings  for  the  foreclosure  of  the  said  mortgage  ;  that 
he  obtained  judgment  of  foreclosure,  and  that  said  land  was 
sold  in  the  year  1852,  and  he,  Stephens,  became  the  pur- 
chaser at  the  sum  of  $500  ;  that  he,  Stephens,  well  knowing 
that  all  or  nearly  all  of  said  notes  had  been  paid,  wrongfully 
and  fraudulently  instituted  suit  against  defendant  on  the  note 
for  f  1000  which  had  been  discharged  as  aforesaid,  and  fraud- 
ulently and  deceitfully  represented  to  defendant  that  said 
note  was  unpaid,  and  by  such  false,  deceitful  and  fraudulent 
misrepresentation  induced  the  defendant  to  execute  to  plain- 
tiff the  two  notes  sued  on  in  the  present  action,  for  which 
defendant  has  received  no  value  whatever  ;  that  at  the  time 
of  the  execution  of  the  said  mortgage  by  George  S.  Waters, 
Waters  had  been  responsible  to  plaintiff  for  the  said  $1000 
note,  and  that  plaintiff  had  accepted  him.  Waters,  as  the 
payer  of  said  note  ;  that  the  note  was  procured  by  fraud  and 
was  without  consideration. 

There  was  evidence  adduced  tending  to  support  the  allega- 
tions contained  in  the  answer.  The  court,  at  the  instance  of 
the  plaintiff,  instructed  the  jury  as  follows  :  "  1.  If  the  jury 
find  from  the  evidence  that  there  was  an  unsettled  debt  ex- 
isting between  the  plaintiff  and  .the  defendant,  and  that  the 
notes  sued  on  were  executed  in  settlement  or  compromise  of 
such  debt,  and  that  in  consideration  of  the  execution  of  said 
notes  Stephens  dismissed  a  suit  which  he  had  brought  and 
was  then  pending  for  the  collection  of  the  debt  aforesaid,  they 
will  find  for  plaintiff  the  amount  of  said  notes  and  interest, 
unless  such  settlement  or  compromise  was  procured  by  fraud 
or  misrepresentation  on  the  part  of  plaintiff.  2.  If  the  jury 
find  from  the  evidence  that  plaintiff,  at  the  request  of  defen- 
dant, dismissed  a  suit  which  he  had  brought  against  him,  and 
that  the  notes  sued  on  were  given  in  consideration  thereof, 
then,  although  there  may  have  been  no  foundation  for  such 
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suit,  they  will  find  for  plaintiflF,  unless  such  arrangement  was 
procured  by  fraudulent  representations  by  plaintiflF." 

The  court,  at  the  instance  of  the  defendant,  further  in- 
structed the  jury  as  follows :  "  1.  If  the  jury  believe  from 
the  evidence  that  the  notes  sued  upon  were  executed  by  de- 
fendant without  any  consideration,  they  must  find  for  the 
defendant.  2.  If  the  jury  believe  from  the  evidence  that  the 
plaintiflF  agreed  to  receive  from  George  Waters,  in  considera- 
tion of  the  note  of  11000,  executed  by  defendant  and  otliers, 
a  mortgage  upon  his  land,  and  did  receive  such  mortgage 
pursuant  to  such  agreeement,  and  accepted  the  same  in  dis- 
charge of  Spiers'  obligation,  and  that  plaintiflF  afterwards  ob- 
tained from  defendant  the  notes  sued  upon  by  misrepresenta- 
tions or  by  omission  to  give  the  proper  credits  or  release  on 
the  flOOO  note,  and  defendant  was  deceived  as  to  his  rights 
and  executed  said  notes  without  consideration  and  in  mistake 
of  his  rights,  they  should  fluid  for  defendant.  8.  If  the  jury 
believe  from  the  evideiice  that  the  defendant  executed  the 
$1000  note,  given  in  evidence  to  plaintiflF  for  goods  purchased 
by  defendant  from  him,  and  that  afterwards  defendant  sold  the 
goods  so  purchased  to  George  Waters  and  others,  and  that 
plaintiflF  agreed  to  release  defendant  and  receive  George 
Waters  or  any  one  else  for  said  note,  and  did  accept  other 
security  for  such  debt,  promising  to  release  said  defendant, 
they  should  find  for  the  defendant,  unless  they  believe  that 
the  notes  sued  on  were  executed  by  defendant  for  a  good  and 
valuable  consideration  other  than  the  said  $1000  note.  4. 
If  the  jury  believe  that  defendant,  at  the  time  of  executing 
the  notes  sued  on,  was  not  indebted  to  plaintiflF,  and  was  in- 
duced by  plaintiflF  to  execute  the  same  by  false  calculations 
of  his  rights,  and  misrepresentations  of  the  amounts  due  and 
owing  to  him,  they  will  find  for  the  defendant.  6.  If  the 
jury  believe  that  Stephens  released  to  defendant  the  $1000 
note  in  evidence,  in  consideration  that  Waters  would  execute 
to  him  the  mortgage  in  evidence,  and  that  the  notes  now  in 
suit  were  signed  by  defendant  in  liquidation  of  said  $1000 
note  under  a  mistaken  view  of  his  rights,  induced  by  the  false 
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and  fraudulent  representations  of  Stephens,  they  will  find  for 
defendant." 

The  jury  found  a  verdict  for  the  defendant. 

Gordon^  for  plaintiff  in  error. 

I.  Tlie  notes  sued  on  were  given  by  way  of  settlement  and 
compromise  of  a  suit  which  the  plaintiff  in  error  had  brought 
in  the  Boone  circuit  court  against  the  defendant  in  error, 
which  was  a  good  and  valid  consideration  for  the  notes  sued 
on.     (10  Mo.  489 ;  20  Mo.  102.) 

II.  There  was  no  evidence  in  the  cause  to  warrant  the 
court  in  giving  the  second,  third,  fourth  and  fiftli  instructions 
asked  by  the  defendant  in  error.  There  was  no  evidence 
that  the  plaintiff  in  error  made  any  false  or  fraudulent  repre- 
sentations, nor  was  there  any  evidence  to  prove  that  the 
plaintiff  in  error  made  any  false  calculations  or  misrepresen- 
tations as  to  the  amount  which  the  defendant  was  owing  him. 
The  instructions  were  calculated  to  mislead  the  jury,  and 
ought  not  to  have  been  given  by  the  court.     (10  Mo.  489.) 

Youngs  for  defendant  in  error. 

I.  Stephens  released  the  defendant  from  all  liability  upon 
the  $1000  note  by  accepting  the  mortgage  from  George 
Waters,  and  his  withholding  from  defendant  the  fact  that  he 
had  received  from  Turner  $1500,  the  price  of  the  mortgaged 
land  by  him,  and  the  different  sums  in  the  several  receipts 
given  in  evidence,  for  none  of  which  he  had  given  credit  on 
either  the  note  for  $1000,  executed  by  defendant,  or  the 
$929.12  executed  by  M.  R.,  R.  G.  and  George  Waters ;  and 
his  procuring  the  interest  to  be  calculated  on  the  $1000  from 
its  date  to  the  day  of  settlement,  at  ten  per  cent,  per  annum, 
shows  a  most  glaring  fraud  in  the  whole  transaction,  which 
authorized  the  giving  of  defendant's  instructions  and  the  ver- 
dict of  the  jury.  (City  Bank  v.  Philips,  22  Mo.  85  ;  Chitty 
on  Con.  648.)  The  acceptance  of  the  mortgage  from  Waters, 
agreeing  to  discharge  Spiers  from  further  liability,  was  a  re- 
lease to  Spiers.  (Phelps'  Adm'r  v.  J.  &  0.  Johnson,  8  Johns. 
64 ;  Cuyler  v.  Cuylcr,  2  id.  186.) 
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II.  The  evidence  in  the  case  conclusively  shows  that  when 
the  notes  sued  on  were  executed,  defendant  was  ignorant  of 
the  fact  that  Stephens  had  released  him  from  the  $1000  note, 
or  that  Stephens  received  the  several  sums  of  money  before 
stated,  and  these  facts  were  concealed  from  him  by  Stephens ; 
that  Stephens  induced  him,  from  the  calculations  made  by 
Todd,  to  believe  that  no  part  of  the  $1000  note  had  been  paid, 
and  that  it  was  still  due  and  owing  by  defendant,  and,  by  a 
pretended  exhibition  of  liberality  of  releasing  him  from  one- 
half  of  his  liability  on  the  note,  fraudulently  induced  him  to 
execute  the  two  notes  sued  on.  If  the  evidence  in  the  case 
warranted  the  jury  in  such  conclusions,  the  instructions  given 
for  defendant  were  proper  and  legal.  (See  Young  v.  White, 
18  Mo.  98 ;  Brown  v.  North,  21  Mo.  529 ;  Chitty  on  Con- 
tracts, 589.) 

III.  The  jury  had  the  exclusive  right  to  try  the  facts  of 
the  case,  and  having  found  that  defendant's  pleas  were  true, 
and  that  the  notes  sued  on  wevo  obtained  by  fraud  on  the 
part  of  the  plaintiflF,  there  being  no  error  by  the  court  in  giv- 
ing the  law  of  the  case,  this  court  will  not  reverse  for  such 
finding  by  the  jury.  (See  Young  v.  White,  18  Mo.  98 ; 
Goetz  V.  Ambs,  22  Mo.  170 ;  HoUaday  v.  Atterbury,  22  id. 
514 ;  Metz  v.  Eddy,  21  id.  14.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

There  is  no  doubt  of  the  correctness  of  the  proposition 
that  a  compromise  of  a  doubtful  right  is  a  valid  considera- 
tion for  a  promise.  But  this  case  does  not  stand  upon  this 
proposition.  George  Waters  was  a  party  to  the  note  for 
$1000  and  became  responsible  for  it.  He  testifies  that  in  or- 
der to  release  the  defendant  he  executed  a  mortgage  to  the 
plaintiff*,  who  agreed,  in  consideration  thereof,  to  discharge 
him  from  all  liabilities  then  existing  against  him.  This  mort- 
gage was  accepted  by  the  plaintiff  and  was  enforced  by  him. 
Now  if  a  suppressio  veri  est  suggestio  fahi^  the  plaintiff  acted 
in  bad  faith  in  afterwards  suing  the  defendant  upon  the  note 
for  $1000,  when,  for  a  valuable  consideration,  he  had  pre- 
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viously  released  him.  If  the  notes  sued  upon  had  been  ex- 
ecuted in  a  spirit  of  compromise  upon  a  full  disclosure  of  all 
the  circumstances  aflFecting  the  liability  of  the  defendant, 
they  would  have  been  binding  upon  him.  The  jury  however 
have  negatived  this  state  of  facts,  and,  as  they  were  the  pro- 
per judges  of  the  matter,  we  can  not  interfere  with  their 
verdict.  It  does  not  appear  that  the  defendant,  when  he  ex- 
ecuted the  notes  sued  on,  was  aware  of  the  inducement  which 
led  to  the  giving  of  the  mortgage  by  Waters ;  and  the  with- 
holding of  the  knowledge  of  this  fact  from  him  waj|  enough 
to  vitiate  the  transaction. 

After  the  instructions  asked  by  the  plaintiff  and  given  by 
the  court,  we  do  not  see  with  what  consistency  he  can  com- 
plain of  the  instructions  given  at  the  instance  of  the  defen- 
dant. The  plaintiff's  instructions  expressly  put  his  right  of 
recovery  upon  the  freedom'  of  his  conduct  from  fraud  and 
misrepresentation.  He  can  not  then  complain  that  there  was 
no  evidence  of  fraud  in  the  transaction  which  would  warrant 
the  instructions  given  for  the  defendant.  These  instructions 
placed  the  plaintiff's  right  to  recover  on  the  same  ground, 
with  specifications  and  some  amplification  adapted  to  the  evi- 
dence in  the  cause.  Judgment  aflSrmed  ;  Judge  Ryland  con- 
curring ;  Judge  Leonard  absent. 


Sherwood's  Administrator,  Respondent,  v.  Hill  et  al.,  Ap- 
pellants. 

1.  The  widow  of  a  testator  is  a  competent  witness,  in  a  suit  upon  the  bond  of 
the  executor  of  the  will  of  such  testator,  to  prove  the  receipt  by  the  execu- 
tor of  money  belonging  to  the  estate  that  had  not  been  inventoried  or  ac- 
counted for. 

2.  The  bond  required  by  law  of  an  executor  is  broken  if  he  fail  to  make  a 
complete  and  perfect  inventory  of  the  estate  of  his  testator ;  his  securities 
will  be  liable  for  a  &ilure  on  his  part  to  inventory  and  account  for  money  of 
the  testator  received  ^  him  after  the  death  of  the  testator  and  before  the 
granting  of  the  U         testamentary. 
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Appeal  from  Buchanan  Court  of  Common  Pleas. 

A,  H.  Tories,  for  appellants. 

I.  Sidonia  Sherwood  was  an  incompetent  witness.  She 
was  incompetent,  being  a  party  for  whose  immediate  use  and 
benefit  said  suit  was  prosecuted,  and  who  would  be  entitled 
to  part  of  the  money  sought  to  be  recovered. 

II.  The  testimony  of  the  witness  David  C.  Montgomery 
was  not  relevant  to  the  matter  in  issue,  and  was  improperly 
admitted.  The  issue  being  the  amount  of  money  received  by 
Gaines,  which  was  the  money  of  Sherwood  at  his  death,  and 
the  note  of  Montgomery  being  on  hand  and  unpaid  at  the 
death  of  Sherwood,  Gaines  was  bound  to  make  an  inventory 
of  the  note,  and,  from  what  appeared  on  the  trial,  he  might 
have  done  so.  Then,  if  charged  with  the  note  and  money, 
there  was  a  double  charge  against  him. 

III.  Appellants'  first  instruction  ought  to  have  been  given. 
It  contained  the  law  applicable  to  the  case,  and  submitted  the 
question  of  fact  to  the  jury  whether  Gahies  received  the 
money  charged  in  the  petition  or  any  part  it,  which  was  the 
money  of  said  Sherwood  at  the  time  of  his  death,  and  failed 
to  account  for  it. 

Loan,  for  respondent. 

I.  Mrs.  Sherwood  was  a  competent  witness.  There  is  no 
motion  for  a  new  trial  properly  preserved  in  the  bill  of  ex- 
ceptions.    (R.  C.  1866,  tit.  Witnesses,  §  1 ;  20  Mo.  17.) 

Rtland,  Judge,  delivered  the  opinion  of  the  court. 

Richard  P.  Gaines  was  appointed  executor  by  the  last  will 
and  testament  of  Absalom  B.  Sherwood,  deceased.  lie  gave 
bond  as  such  executor  with  the  defendants,  Thomas  Henry 
and  Samuel  Hill  his  securities.  Gaines  died  in  July  or  Au- 
gust, 1852,  and  the  plaintiff,  Lewis  W.  Gaines,  was  appointed 
administrator  de  bonis  nan  of  Sherwood's  estate.  This  suit 
is  founded  on  the  bond  of  Richard  P.  Gaines  as  executor 
as  aforesaid,  against  his  securities,  Henry  and  Hill.     The 
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breaches  assigned  are,  that  Richard  P.  Gaines  failed  and  neg- 
lected to  make  a  perfect  inventory  of  the  estate  of  said  Sher- 
wood, deceased — failed  to  render  just  accounts  ;  that  on  or 
about  the  25th  day  of  January,  1853,  he,  the  said  Richard  P. 
Gaines,  as  executor  of  said  Sherwood,  received  of  the  money 
belonging  to  said  estate  the  sum  of  three  hundred  and  eighty- 
five  dollars,  of  which  he  has  hitherto  failed  and  neglected  to 
make  any  inventory  or  otherwise  account  for ;  that  he  failed 
to  render  just  accounts,  by  not  stating  in  the  accounts  which 
he  rendered  said  sum  of  three  hundred  and  eighty-five  dollars 
received  by  him  as  part  of  said  estate,  and  for  which  he  has 
wholly  and  entirely  failed  to  account ;  that  he  failed  to  apply 
said  sum  of  three  hundred  and  eighty-five  dollars  received  by 
him  as  part  of  said  estate  to  the  benefit  thereof  as  required 
by  law.  Plaintiff  showed  his  letters  as  administrator  and 
asked  for  judgment  on  the  bond. 

The  defendants  answered,  admitting  the  execution  of  the 
bond,  but  denying  all  knowledge  of  the  matters  assigned  for 
breaches  thereof  by  plaintiffs.  They  state  that  they  were  the 
securities  merely. 

Upon  the  trial  the  plaintiff  offered  Sidonia  Sherwood,  the 
widow  of  Absalom  B.  Sherwood,  deceased,  as  a  witness  ;  the 
defendants  objected  to  her  as  incompetent ;  the  court  over- 
ruled the  objection  and  admitted  the  witness.  She  stated 
that  her  husband,  at  the  time  of  his  death,  had  four  or  five 
hundred  dollars ;  that  David  Montgomery,  after  Sherwood's 
death,  paid  her  one  hundred  dollars  ;  and  that  before  the  in- 
ventory was  made  by  Sherwood's  executor  she  gave  to  him 
three  hundred  and  eighty-five  dollars,  and  also  the  one  hun- 
dred dollars  paid  by  Montgomery  ;  that  she  kept  fifty  dollars 
herself.  The  plaintiff  proved  by  David  Montgomery  that  in 
December,  1852,  after  Sherwood's  death,  he  paid  to  Sidonia 
Sherwood,  widow  of  said  deceased,  one  himdred  dollars,  and 
took  up  his  note  from  her  which  he  had  given  to  Sherwood. 
The  defendants  objected  to  this  testimony,  which  the  court 
overruled,  and  admitted  the  evidence,  and  the  defendants  ex- 
cepted.   The  plaintiffs  proved  that  a  short  time  before  the 
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death  of  Sherwood  he  had  four  or  five  hundred  dollars  in  his 
house,  in  a  purse  in  a  drawer ;  the  witness  (Hartwell  Sher- 
wood) stated  that  he  saw  the  same  on  the  day  of  the  death  of 
his  brother,  at  his  house ;  but  whether  the  same  ever  was  re- 
ceived by  Richard  P.  Gaines  he  could  not  tell ;  that  Gaines 
was  at  the  funeral  of  Sherwood,  and  was  his  father-in-law. 
The  plaintiff"  proved  that  the  only  money  inventoried  was  one 
hundred  dollars  in  gold  and  twenty-five  cents  in  silver.  Tliis 
was  all  that  was  found  when  the  executor  examined  the  pa- 
pers and  effects  of  the  deceased,  as  was  stated  by  the  witness 
Gibson,  who  was  called  on  to  help  the  executor  make  his  in- 
„vjBntory..  The  plaintiff*  introduced  the  inventory  of  said  ex- 
ecutor, wherein  he  had  only  inventoried  as  cash  the  sum  of 
one  hundred  dollars.  Witness  Reynolds  stated  for  plaintiff* 
that  he  -wAfe  one  of  the  witnesses  that  made  the  inventory 
along  with  the  executor ;  that  they  only  inventoried  money 
oushand  I  amounting  to  one  hundred  dollars  and  twenty-five 
cents ;  that  if  the  executor  ever  received  any  more  than  that, 
lie  did  not  know. 

The  defendants  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  "  Unless  the  jury  believe  from  the  evidence  that  Rich- 
ard P.  Gaines,  as  executor  of  Absalom  B.  Sherwood,  deceas- 
ed, received  the  money  charged  in  plaintiff^'s  petition,  or  any 
part  of  it,  which  was  the  money  of  Absalom  B.  Sherwood, 
deceased,  at  the  time  of  his  death,  and  failed  to  accoimt  for 
it,  they  will  find  for  the  defendants."  This  the  court  refused 
to  give,  and  the  defendants  excepted.  The  jury  found  their 
verdict  for  the  plaintiff*  for  the  sum  of  two  hundred  and 
eighty-four  dollars  and  seventy-five  cents.  Judgment  was 
rendered  thereon  for  plaintiff^;  defendants  moved  for  a  new 
trial,  which  being  overruled,  they  bring  the  case  here  by 
appeal. 

There  is  nothing  in  the  first  point  made  by  the  appellants 
in  this  court,  namely,  that  Sidonia  Sherwood  was  an  incom- 
petent witness.  This  has  been  settled  by  repeated  decisions 
of  this  court  under  our  new  code.  (Scroggins  &  Smith  v. 
Holland,  16  Mo.  419 ;  Stem  v.  Weidman's  Adm'r,  20  Mo. 
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17.)     These  cases  settle  this  point  against  the  defendants  bo- 
low,  appellants  here. 

Nor  is  there  any  thing  in  the  admission  of  the  testimony  of 
Montgomery  which  would  authorize  this  court  to  reverse. 
The  issue  was  not  alone  failing  to  account  for  money  on  hand 
at  the  time  of  the  death  of  Sherwood,  but  also  for  failing 
to  render  true  accounts  of  money  received,  &c.  But  the 
third  point  involves  more  serious  matter  —  that  is,  the  re- 
fustd  of  the  court  below  to  give  the  defendants'  first  instruc- 
tion set  forth  above.  The  defendants  contend  that  they  are 
liable  only  for  what  money  Gaines  received  as  executor  of* 
Sherwood  and  failed  to  inventory  or  accoimt  for,^ 
they  are  not  liable  for  acts  done  by  him  or  monejj 
tate  received  by  him  before  they  were  bound  for  ^iSftSirsecu- 
rities  in  his  bond ;  that  to  make  them  liable,  the  j 
have  been  received  by  Gaines  as  executor,  and  i 
he  did  before  he  was  qualified  and  gave  bond  as  I 

The  testimony  does  not  show  when  Mrs.  Sherw^ 
handed  over  to  the  executor  the  money — whether 
fore  he  was  qualified  as  such,  and  executed  the  bond  with  the 
defendants  as  his  securities,  or  not.  She  stated  that  before 
the  inventory  was  made  by  Sherwood's  executor  she  gave  to 
him  three  hundred  and  eighty-five  dollars,  and  also  the  one 
hundred  dollars  paid  by  Montgomery.  This  makes  the  sum 
of  four  hundred  and  eighty-five  dollars  proved  to  have  been 
handed  over  to  the  executor.  The  inventory  offered  in  evi- 
dence only  showed  one  hundred  dollars  and  twenty-five 
cents.  Here  is  a  palpable  failure  to  make  a  correct  invento- 
ry, and  that  is  one  of  the  breaches  assigned  in  the  petition. 
The  condition  of  the  bond  is,  in  part,  that  the  executor 
Gaines  shall  make  a  perfect  inventory  of  the  estate  of  said 
deceased.  This  he  has  not  done.  He  has  omitted  to  state 
the  amount  of  money  he  received  or  which  came  to  his  pos- 
session by  at  least  three  hundred  and  eighty-five  dollars. 
Then  it  was  not  alone  for  the  amount  of  money  which  the 
executor  received  and  failed  to  account  for  that  these  defen- 
dants became  liable,  but  they  are  liable  for  the  executor's 
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failure  and  neglect  to  make  a  perfect  inventory.  The  in- 
struction therefore  was  properly  refused.  The  bond  required 
by  law  of  an  executor  is  broken  if  he  fail  to  make  a  perfect 
inventory  of  the  estate  of  his  testator ;  therefore  money  com- 
ing to  his  hands  after  the  death  of  the  testator  and  before 
proof  of  the  will  or  before  letters  testamentary  have  been 
granted,  is  a  part  of  the  estate  to  be  hiventoried,  and  a  fail- 
ure to  make  such  inventory  or  to  put  the  amount  of  money 
so  received  in  the  inventory  is  a  breach  for  which  he  and  his 
securities  may  be  held  responsible  on  his  bond. 

This  case  differs  m  the  facts  from  the  case  of  Farrar  A 
Brown  v.  United  States,  6  Peters,  373,  and  the  case  of  The 
State,  to  use  of  Smith,  v.  Paul's  Executor,  21  Mo.  51.  In  a 
case  like  the  present  the  executor  might,  if  the  money  came 
to  his  hands  after  the  death  of  the  testator,  file  his  aflBdavit 
that  he  did  not  owe  the  testator  any  amount  at  the  time  of 
his  death  ;  and  if  he  were  notXound  to  inventory  money  thus 
received,  a  wide  door  for  peculation  might  be  opened,  and 
his  bond  would  afford  no  protection  against  such  abuses  or 
for  such  breaches  of  trust.  Upon  the  whole  case,  there  ap- 
pears no  error,  and  the  judgment  is,  with  the  concurrence  of 
Judge  Scott,  affirmed. 


Richardson's  Missouri  Express  Co.,  Defendant  in  Error,  v. 
P.  &  B.  Cunningham,  Plaintiffs  in  Error. 

1.  The  fiict  that  an  express  company,  receiving  goods  from  a  vendor  to  he 
transported  and  delivered  to  a  vendee  upon  the  payment  of  the  price,  ren- 
ders itself  liable  to  respond  to  the  vendor  for  the  price  in  consequence  of  its 
delivering  the  goods  to  the  vendee  without  the  payment  of  the  price,  will 
not  entitle  it  to  sue  the  vendee  by  attachment  under  subdivision  13  of  section 
1  of  the  attachment  act     (R.  C.  1855,  p.  289.) 

Error  to  Cooper  Court  of  Common  Pleas, 

This  was  a  suit  commerced  before  a  justice  of  the  peace 
by  attachment,  on  the  4th  of  February,  1867.  The  following 
is  the  statement  of  the  cause  of  action : 
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"  St.  Louis,  March  28th,  1856.  Messrs.  P.  &  B.  Cunning- 
ham to  Richardson's  Missouri  Express  Co.,  Dr.  To  bill  for 
collection  from  Ubsdell,  Pierson  &  Co.,  on  one  bale  goods 
shipped  to  JeflFerson  city  this  date,  and  erroneously  delivered 
by  our  agents,  Maus  &  Lohman,  without  collecting  as  receipt- 
ed for  to  U.,  P.  &  Co.,  «83.90  principal,  $4.25  interest— total, 
«87.16." 

The  affidavit  upon  which  the  attachment  was  based  was 
made  under  the  thirteenth  specification  or  subdivision  of  sec- 
tion 1st  of  the  attachment  act.  It  set  forth  that  the  demand 
of  plaintiff,  Richardson's  Missouri  Express  Co.,  against  the 
defendants,  was  for  the  ^^  price  of  a  bale  x)f  goods  shipped  to 
Jefferson  city  on  the  28th  of  March,  1856,  and  there  deliver- 
ed by  plaintiff's  agents,  Maus  &  Lohman,  to  defendants,  with- 
out the  defendants  paying  to  said  agents  the  price  aforesaid 
of  the  same." 

The  writ  of  attachment  was  levied  on  goods,  some  of  which 
belonged  to  Patrick  and  some  to  Barnard  Cunningham.  Upon 
the  trial  of  the  issue  raised  by  a  plea  in  the  nature  of  a  plea 
in  abatement,  the  court,  at  the  instance  of  the  plaintiff,  gave 
the  following  instruction :  "  K  the  jury  believe  from  the  evi- 
dence that  the  goods  obtained  by  defendant,  B.  Cunningham, 
at  Jefferson  city,  were  transported  from  the  city  of  St.  Louis 
to  that  point  by  the  Missouri  Express  Co.,  from  the  house  of 
Ubsdell,  Pierson  &  Co.,  and  that  the  price  of  said  goods,  to- 
gether with  price  also  for  transportation,  was  to  have  been 
paid  by  defendant  on  delivery  of  same  to  them — that  he  ob- 
tained said  goods  without  paying  for  the  same  or  the  charges 
thereon,  and  has  not  since  paid,  and  that  said  Express  Com- 
pany have  become  liable  to  Ubsdell,  Pierson  &;  Co.  for  the 
said  goods — then  the  jury  must  find  for  the  plaintiff;  provided 
they  further  find  that  P.  Cunningham  mixed  his  goods,  which 
were  attached,  with  said  B.  Cunningham's,  to  defeat  plaintiff 
in  recovering  his  demand." 

The  court,  of  its  own  motion,  gave  die  following  instruc- 
tion :  "  2.  The  court  instructs  the  jury  that  if  the  defendants 
P.  &  3*  Cunningham  have  mixed  the  goods  attached  with  the 
26 — VOL.  xxv. 
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fraudulent  intent  of  preventing  plaintiffs  from  making  their 
debt  out  of  B.  Cunningham,  the  jury  will  find  for  the  plain- 
tiflf." 

The  defendants  asked  the  court  to  give  the  following  in- 
structions :  "  1.  If  the  jury  believe  from  the  evidence  that 
the  goods  in  question  were  purchased  of  Ubsdell,  Pierson  & 
Co.,  and  if  the  jury  further  find  that  there  was  no  assignment 
of  the  indebtedness  for  said  goods  to  plaintiffs,  and  of  which 
assignment  the  defendants  had  notice,  the  jury  will  find  for 
the  defendants.  2.  The  jury  are  instructed  that  there  is  no 
evidence  of  any  assignment  from  Ubsdell,  Pierson  &  Co.  to 
the  plaintiffs  of  any  indebtedness  due  Ubsdell,  Pierson  &  Co. 
by  defendants.  3.  The  jury  are  instructed  that  there  is  no 
evidence  of  a  partnership  between  the  defendants  P.  &  B. 
Cimningham  at  the  time  of  the  purchase  of  the  bale  of  goods 
in  question.  4.  Although  the  jury  may  find  that  there  was  a 
contract  between  Ubsdell,  Pierson  &  Co.  and  plaintiffs  to 
deliver  the  goods  in  question  and  to  collect  the  costs  and 
charges  thereon,  yet  the  jury  must  find  for  the  defendants, 
unless  there  is  evidence  that  the  defendants  were  parties  to 
tfiaid  contmct.  6.  If  the  jury  believe  from  the  evidence  that 
the  goods  in  question  were  originally  purchased  from  Ubs- 
dell, Pierson  &  Co.,  and  that  they  were  delivered  to  the 
{daiatiffs  as  common  carriers  for  the  purpose  of  being  deliv- 
ered to  the  defendants,  and  they  were  so  delivered,  the  jury 
are  instructed  that  the  plaintiffs  can  not  recover  in  this  ac- 
tion tfor  any  thing  but  the  freight  upon  said  goods.  6.  The 
jury  are  instructed  that  if  they  find  that  the  plaintiffs  in  this 
case  .were  bailees-  of  the  goods  in  question,  and  as  such  deliv- 
ered them  to  defendants,  the  plaintiffs  can  not  recover  in  this 
action.  8.  The  jury  are  instructed  that  there  is  no  evidence 
in  this  cause  that  the  defendants  or  either  of  them  ever  agreed 
to  pay  the  plaintiffs  any  thing  on  account  of  the  goods  in 
question." 

Of  these  instructions  asked  by  the  defendants,  the  court 
gave  the  third.     The  jury  found  a  verdict  for  the  plaintiff. 

Draffen  and  Hening^  for  plaintiffs  in  error. 
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I.  The  defendant  in  error  at  the  time  of  instituting  this 
suit  had  no  cause  of  action  against  the  plaintiffs  in  error,  or 
either  of  them. 

II.  The  facts  in  this  case  show  that  this  case  is  not  within 
the  provisions  of  the  attachment  law.  The  18th  subdivision 
of  the  first  section  of  the  law  of  attachments  (R.  C.  1856) 
gives  a  vendor  of  goods  a  right  to  sue  the  vendee  for  the 
price,  where  there  is  a  contract  between  them  that  the  ven- 
dee shall  pay  for  the  same  upon  delivery.  The  Express  Com- 
pany is  not  the  vendor  of  the  goods  in  question  ;  it  was  but  a 
mere  agent,  for  said  goods  were  purchased  by  B.  Cunning- 
ham from  Ubsdell,  Pierson  A  Co.,  and  therefore  no  privity  of 
contract  exists  between  the  company  and  the  plaintiffs  in 
error,  or  either  of  them.  If  the  Express  Company  agreed 
with  Ubsdell,  Pierson  &  Co.  to  collect  the  price  of  the  goods 
from  B.  Cunnmgham  upon  their  arrival  at  Jefferson  city  and 
failed  to  do  so,  this  would  not  even  give  the  company  any 
right  of  action  against  B.  Cunningham  until  after  it  paid  the 
price  of  the  goods  to  Ubsdell,  Pierson  A  Co.,  and  the  proper 
form  of  action  then  would  be  for  money  paid.  (See  Smith 
onCont.  107-110.) 

III.  The  goods,  for  the  price  of  which  this  suit  was  brought, 
were  sold  to  B.  Cunningham  by  Ubsdell,  Pierson  &  Co.  The 
goods  that  were  attached  belonged  in  part  to  P.  Cunning- 
ham and  in  part  to  B.  Cunningham,  and  were  entirely  a  dif- 
ferent lot  of  goods,  and  it  was  the  mixing  of  these  goods  that 
were  attached  that  the  first  two  instructions  refer  to.  Now  if 
the  Express  Company  ever  had  any  cause  of  action  against  B. 
Cunningham,  the  same  existed  almost  a  year  before  Patrick 
Cunningham  shipped  his  goods,  and  it  is  difficult  to  see  how 
the  mere  shipment  of  his  goods  upon  the  same  conveyance 
with  B.  Cunningham's  goods  can  give  the  Express  Company 
a  right  to  sue  him  for  a  debt  that  he  had  no  part  or  lot  in 
contracting.  There  is  no  evidence  that  Patrick  Cunningham 
knew  that  Barnard  Cunningham  owed  any  person  for  the 
goods  in  question.  There  is  no  evidence  of  any  fraud  on  his 
part,  either  as  against  the  Express  Company  or  any  other 
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persons.  Tlie  instructions  therefore  on  this  point  are  erro- 
neous, and  are  not  warranted  by  the  law  of  the  land  or  the 
evidence  in  the  case. 

IV.  The  Missouri  Express  Company  had  no  right  to  sue 
Barnard  Cunningham,  much  less  Patrick,  before  paying  for 
the  goods  to  Ubsdell,  Pierson  &  Co. ;  for  the  case  is  like  that 
of  a  security  paying  the  debt  of  his  principal ;  the  payment 
is  the  consideration  for  the  promise,  and  it  is  absolutely  ne- 
cessary to  show  payment  before  an  action  will  lie.  (1 
Smith's  L.  Cas.  70-73 ;  Toussaint  v.  Martinant,  2  T.  R.  100 ; 
Exall  V.  Partridge,  8  T.  R.  308 ;  3  Metcalf,  169.) 

St^hens  Sf  Vest,  for  defendant  in  error. 

I.  B.  Cunningham,  having  by  his  wrongful  act  involved  the 
Express  Company  in  a  legal  obligation  to  Ubsdell,  Pierson  & 
Co.  for  his  own  debt  to  that  house,  the  law  implies  a  con- 
tract upon  his  part  to  pay  the  Express  Company  the  amount 
for  which  they  have  so  become  liable.  (Chitty  on  Cont.  24 ; 
1  Story  on  Cont.  679 ;  1  Parsons  on  Cont.  392-4.) 

II.  P.  Cunningham,  having  fraudulently  mixed  his  goods 
with  those  of  his  brother  for  the  purpose  of  defeating  a  re- 
covery of  this  debt,  became  equally  liable  with  him  to  the 
plaintiff. 

ni.  The  plaintiflfe  in  error  having,  by  their  own  wrongful 
acts,  become  the  debtors  of  the  Express  Company,  instead  of 
Ubsdell,  Pierson  &  Co.,  the  company  now  have  the  same 
rights  and  remedies  which  Ubsdell,  Pierson  &  Co.  originally 
had.     (Haven  v.  Foley  &  Papin,  19  Mo.  632.) 

Scott,  Judg^,  delivered  the  opinion  of  the  court. 

This  being  a  proceeding  under  the  13th  subdivision  of  the 
1st  section  of  the  act  providing  for  suits  by  attachment,  it  is 
necessary  that  the  plaintiff  should  show  itself  within  the  pur- 
view of  the  statute.  The  words  are,  "  where  the  debtor  has 
failed  to  pay  the  price  or  value  of  any  article  or  thing  deliv- 
ered which  by  contract  he  was  bound  to  pay  upon  the  deliv- 
ery."    (R.  C.  1866,  p.  239.)    We  do  not  see  how,  witliin 
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the  meaning  of  the  act,  the  Express  Company  can  be  substi- 
tuted for  the  vendors  of  the  goods.  The  question  is  not 
whether  the  company  may  not  sue,  but  whether  it  is  the  party 
to  whom  the  law  has  given  the  remedy  by  attachment.  We 
do  not  see  that  Ubsdell,  Pierson  &  Co.  have,  by  any  act  of 
theirs,  assigned  the  contract  to  the  Express  Company,  even  if 
it  were  competent  for  them  so  to  do  with  the  view  of  enti- 
tling it  to  the  remedy  by  attachment. 

We  do  not  know  on  what  principle  the  instruction  given 
against  P.  Cunningham  can  be  sustained.  There  is  not  the 
least  evidence  of  a  partnership  between  him  and  B.  Cunning- 
ham at  the  time  the  goods  were  sold  for  which  this  suit  is 
brought.  If,  as  the  instruction  assumes,  he  did  mix  his 
goods,  which  were  attached,  with  B.  Cunningham's,  to  defeat 
plaintiff  in  recovering  his  demand,  we  do  not  know  on  what 
principle  such  conducrt  would  have  rendered  him  liable  to  an 
action  which  had  accrued  a  long  time  previously.  Mixing 
his  goods  fraudulently  with  those  of  another  may  have  affect- 
ed his  right  to  them,  but  we  do  not  see  how  it  subjected  him 
to  a  suit  on  a  demand  due  a  long  time  before  there  was  any 
mingling  of  the  goods. 

Judgment  reversed,  and  judgment  for  defendants  ;  Judge 
Ryland  concurring ;  Judge  Leonard  absent. 


Stacker  v.  Cooper  Circuit  Court.  /'as    4o5 

.98a  1  84 

1.  VHiere  a  judgment  is  regularly  rendered,  it  can  not  be  set  aside  at  a  subse- 
quent term  of  the  court ;  where  however  it  is  irregular,  the  court  may  at 
a  subsequent  term  correct  the  irregularity. 

2.  After  an  order  of  reference  in  a  cause  is  made,  and  while  it  is  still  standing 
unexecuted  and  in  force,  final  judgment  in  the  cause  should  not  be  render- 
ed;  if  so  rendered,  the  court  may,  at  a  subsequent  term,  recall  the  same  and 
set  it  aside. 

Application  for  a  mandamus.  In  his  application  to  the  Su- 
preme Court  for  a  mandamus,  the  applicant,  George  Stacker, 
sets  forth  that  he  instituted  a  suit  upon  an  account  before  a 
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justice  of  the  peace  against  one  David  Andrews  ;  that  he  re- 
covered judgment  against  the  defendant  before  the  justice  ; 
that  the  defendant  appealed  to  the  circuit  court  of  Cooper 
county ;  that  at  the  March  term,  1856,  of  said  circuit  court, 
the  cause  was  referred,  by  consent  of  parties,  to  Isaac  Lion- 
berger,  and  was  continued  for  his  report  until  the  next  term 
of  said  court ;  that  said  Lionberger  did  not  make  any  report 
at  the  next  September  term  of  said  court  in  accordance  with 
said  order  of  reference ;  that  at  the  March  term,  1856,  the 
judgment  of  the  justice  of  the  peace  was,  on  motion  of  plain- 
tftr,  affirmed,  because  the  appellant  (Andrews)  had  failed  to 
prosecute  his  appeal  according  to  law,  and  judgment  was 
rendered  by  the  circuit  court  against  said  Andrews  and  Jos. 
L.  Stephens,  his  security  in  the  appeal  bond;  that  after- 
wards, at  the  September  term,  1856,  the  said  judgment  was, 
on  motion  of  Andrews,  set  aside,  and  an  execution  issued 
thereon  quashed ;  that  at  the  March  term,  1857,  of  said  cir- 
cuit court,  1857,  the  plaintiflF  again  moved  the  court  to  af- 
firm the  judgment  of  the  justice  of  the  peace  for  the  reason 
that  the  appellant  had  failed  to  prosecute  his  appeal  accord- 
ing to  law,  which  motion  was  overruled  ;  that  the  court  also 
overruled  a  motion  for  an  order  to  issue  an  execution  on  the 
judgment  rendered  at  the  March  term,  1856,  and  refused  to 
order  an  execution  to  issue  on  said  judgment.  The  petitioner 
prayed  that  a  writ  of  mandamus  might  issue  from  the  Su- 
preme Court  directed  to  the  circuit  court  of  Cooper  county, 
commanding  said  court  to  issue  an  execution  on  the  said 
judgment  rendered  in  favor  of  plaintiff  against  the  said  An- 
drews at  the  March  term,  1856,  of  said  Cooper  circuit  court, 
or  to  show  cause  why  the  same  has  not  been  done  by  said 
court,  and  for  such  other  and  further  relief,  &c. 

Douglass  J  for  petitioner. 

I.  Mandamus  is  the  proper  remedy.     (Boyce  v.  Smith,  16 
Mo.  317.) 

II.  The  appellant,  David  Andrews,  having  failed  to  prose- 
cute his  appeal  according  to  law,  it  was  the  duty  of  the  cir- 
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cuit  court  to  affirm  the  judgment  of  the  justice  of  the  peace. 
(R.  C.  1845,  p.  244,  §  16 ;  Martin  v.  White,  11  Mo.  214 ; 
Starr  v.  Stewart,  18  Mo.  410.)  The  judgment  of  the  circuit 
court  affirming  the  judgment  of  the  justice  of  the  peace  was 
a  final  judgment  rendered  at  the  March  term,  1866,  and 
could'  not  be  set  aside  at  the  subsequent  September  term. 
(Hill  V.  City  of  St.  Louis,  20  Mo.  684  ;  Maids  v.  Watson,  18 
Mo.  644.)  If  the  court,  at  a  subsequent  term,  had  power  to 
set  aside  the  judgment  rendered  at  a  former  term,  it  could 
only  be  done  upon  the  ground  that  the  judgment  was  irregu- 
lar. (R.  C.  1846,  p.  831,  §  8.)  The  alleged  irregularity  in 
this  case  is  that  the  judgment  was  affirmed  without  first  set- 
ting aside  the  order  of  reference.  But  this  order  of  reference 
was  made  at  the  March  term,  1865,  and  required  the  referee 
to  report  at  the  following  September  term.  The  referee  did 
not  make  any  report  in  the  time  limited,  because  the  appel- 
lant, whose  duty  it  was  under  the  law  of  1849,  which  gov- 
erned the  case,  failed  to  bring  it  up  before  him,  and  therefore 
the  order  of  reference  had  expired  by  its  own  limitation,  and 
it  was  not  necessary  formally  to  rescind  it.  The  case  was  not 
then  out  on  reference,  and  the  judgment  of  affirmance  was 
not  rendered  until  one  year  after  the  order  of  reference  was 
made,  and  six  months  after  the  order  had  expired.  Bui  if  it 
was  necessary  to  rescind  such  order  before  the  judgment 
could  be  affirmed,  then  affirming  the  judgment  did  impliedly 
set  aside  the  order  of  reference.  (Lane  v.  Kingsberry,  11 
Mo.  408.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

We  see  no  ground  in  the  present  application  for  a  writ  of 
mandamus  against  the  judge  of  the  first  judicial  circuit.  Re- 
gularly, after  the  term  at  which  a  final  judgment  is  entered, 
it  can  not  be  affected  by  the  court  in  which  it  is  rendered. 
But  if  the  judgment  is  irregular,  such  as  might  be  recalled 
by  writ  of  error  coram  vobisj  then  the  court  may  on  motion 
correct  the  irregularity.    Here  the  final  judgment  was  en- 
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tered  when  the  order  of  reference  was  still  in  force.  It  will 
be  seen  by  turning  to  the  act  concerning  arbitrations  (R.  C. 

1845,  p. ,)  that  the  failure  of  the  referees  to  report  within 

the  time  prescribed  by  the  order  of  reference  does  not  racate 
the  order,  or  its  force  is  not  spent  by  the  efflux  of  the  time ; 
but  the  court  may  by  its  rule  compel  the  referees  to  proceed 
and  discharge  their  duty. 

Such  a  reference  as  was  made  in  the  case  out  of  which 
this  application  arose,  is  not  like  an  arbitration  where  arbi- 
trators are  by  agreement  selected  and  required  to  make  their 
award  within  a  given  time.  The  matter  resting  altogether 
on  agreement,  imless  the  arbitrators  comply  with  the  terms 
of  the  stipulation  their  act  can  not  be  binding.  But  referees 
appointed  by  the  court  are,  like  jurors,  subject  to  its  orders ; 
and  if  they  fail  to  comply  with  an  order  of  reference,  the 
time  of  performance  may  be  enlarged.  After  an  order  of 
reference  has  been  made,  until  the  order  is  disposed  of  no  step 
can  be  taken  in  the  cause  towards  obtaining  a  final  judg- 
ment. It  would  be  a  surprise  on  a  party  to  non  pros,  him 
for  not  prosecuting  his  suit  when  there  was  in  existence  an 
order  for  its  reference.  The  party  should  either  have  taken 
steps  to  have  the  order  of  reference  executed,  or  he  should 
have  moved  to  set  it  aside  and  have  the  cause  placed  on  the 
docket.  As  the  final  judgment  was  irregularly  entered,  it 
was  properly  set  aside.  Writ  refused ;  Judge  Ryland  con- 
curring ;  Judge  Leonard  absent. 


Atkison,  Defendant  in  Error,  v.  Amick  et  al..  Plaintiffs  in 

Error. 

1.  In  order  that  a  constable  may,  nnder  section  2  of  article  7  of  the  act  to  pro- 
Tide  for  the  organization,  support  and  government  of  common  schools,  (Sess. 
Acte,  1858,  p.  169,  and  R.  C.  1865,  p.  1489,)  lawftilly  levy  upon  a  delin- 
quent's goods  and  chattels,  he  must  first  demand  the  payment  of  the  assess- 
ment 
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Error  to  Cooper  Court  of  Common  Pleas. 

This  was  a  suit  originally  commenced  be^re  a  justice  of 
the  peace — ^from  whose  court  the  cause  was  taken  by  appeal  to 
the  Cooper  court  of  common  pleas  —  against  one  Amick,  a 
deputy  constable,  and  S.  D.  Smith,  one  of  the  trustees  of 
school  district  No.  6,  to  recover  damages  for  an  alleged  ille- 
gal levy  upon  and  sale  by  said  Amick,  under  a  warrant  issued 
by  the  trustees  of  said  district,  of  a  quantity  of  oats  belonging 
to  plaintifiF.  Defendant  justified  the  alleged  wrongful  seizure 
and  sale  under  said  warrant.  There  was  evidence  showing 
that  the  constable,  Stoneman,  had  not  made  a  demand  of  the 
plaintifiF  of  the  school  tax  assessed  upon  him  ;  and  there  was 
no  evidence  showing  that  Amick,  the  deputy  constable,  had 
made  such  a  demand.  The  court  rendered  judgment  in  fa- 
vor of  plaintifiF  against  Amick  for  $21.87. 

Doug-lass  and  Hayderiy  for  plaintiff  in  error. 

I.  The  case  is  governed  by  the  school  law  of  1858.  The 
school  district  was  established  in  1849.  Under  the  law  of 
1858  it  remained  as  thus  established.  (See  Sess.  Acts,  1853, 
p.  159 ;  School  Law,  art.  4,  §  1.)  There  was  no  irregularity 
in  its  organization ;  but  if  there  had  been,  it  was  still  a  dis- 
trict de  facto^  and  its  validity  can  not  be  questioned  in  a  col- 
lateral proceeding.  (State  v.  Rich,  20  Mo.  393;  Sayre  v. 
Tompkins,  28  Mo.  443  ;  State  v.  York,  22  Mo.  462  ;  McNair 
V.  Biddle,  8  Mo.  257 ;  Reed  v.  The  Heirs  of  Austin,  9  Mo. 
722.)  The  trustees  had  power  to  assess  the  taxes  (Sess. 
Acts,  1853,  p.  161),  and  to  issue  their  warrant,  and  to  re- 
new the  warrant. 

II.  The  assessment  of  the  tax  against  the  plaintiff,  and  the 
issuing  of  the  warrant  to  the  constable  for  the  collection 
thereof,  and  the  renewal  of  the  warrant,  having  all  been  done 
according  to  law,  the  only  remaining  question  in  the  case  is 
in  regard  to  the  demand  mentioned  in  the  second  section  of 
art.  7  of  the  school  law  of  1853.  (Sess.  Acts,  1853,  p.  162.) 
If  it  is  necessary  for  the  constable  to  make  this  demand  be- 
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fore  he  is  authorized  to  sell,  then,  in  the  absence  of  any  evi- 
dence to  the  contrary,  the  law  will  presume  that  he  did  make 
such  demand.  (1  Greenl.  Ev.  §  40.)  Stoneman,  it  is  true, 
did  not  make  any  demand,  but  he  is  not  a  party  to  the  suit. 
There  is  no  evidence  that  Amick  did  not  make  a  demand.  It 
would  be  unreasonable  to  require  an  officer,  in  every  case,  to 
prove  that  he  had  done  his  duty,  and,  in  many  cases,  impos- 
sible for  him  to  do  so.  In  the  absence  of  proof  to  the  con- 
trary, the  law  presumes  he  did  his  duty,  and  in  this  case  will 
presume  he  made  the  demand. 

III.  But  the  2d  section  of  art.  7  of  the  school  law  of  1853 
is  merely  directory,  and  therefore  a  failure  to  make  the  de- 
mand works  no  invalidity  of  the  thing  done.  (1  Kent,  Com. 
465;  Pond  v.  Negus,  3  Mass.  280;  Sprague  v.  Bailey,  19 
Pick.  436 ;  Rector  v.  Hart,  8  Mo.  448 ;  Whitney  et  al.  v. 
Emmet  et  al.  1  Baldw.  C.  C.  316.) 

Stephens  Sf  Vest,  for  defendant  in  error. 

I.  As  the  proceedings  of  the  trustees  were  ex  parte  and 
summary,  the  law  under  which  they  were  had  must  be 
strictly  pursued  ;  and  as  they  set  up  that  law  in  this  case  as 
a  defence  to  the  action  of  Atkison,  it  devolves  upon  them  to 
show  that  all  the  pre-requisites  of  the  law  were  complied  with 
bofore  his  property  was  sold.  Although  as  a  general  rule  it 
is  true  that  public  officers  are  presumed  to  have  done  their 
duty  until  the  contrary  is  shown,  still  such  proceedings  as 
this  sale— ex  parte,  summary  and  against  common  right — 
are  exceptions,  and  in  these  it  devolves  upon  the  party  shield- 
ing himself  behind  them  to  show  that  he  has  pursued  the  law 
strictly,  and  complied  with  all  its  requirements.  (See  Mor- 
ton V.  Reeds,  6  Mo.  64.) 

II.  Amick  had  no  right  to  sell  any  property  of  Atkison's 
until  after  a  demaud ;  and  as  he  has  failed  to  show  any  de- 
mand made,  but  that  in  fact  there  was  none  on  the  part  of 
the  constable  of  the  township  of  whom  he  was  the  deputy,  he 
was  then  a  trespasser  in  making  the  sale,  and  the  same  was 
void.    Yet  if  the  sale  was  not  ipso  facto  void,  still  Atkison 
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is  entitled  to  damages.     (Hobein  v.  Mui*phy,  20  Mo.  447 ; 
Hobein  v.  Drewell,  20  Mo.  450.) 

Rylaxd,  Judge,  dolirorod  the  opinion  of  the  court. 

The  only  point  in  this  case  necessary  for  our  decision  in- 
volves the  authority  of  the  constable  to  sell  the  plaintiff's 
property.  There  is  nothing  in  the  record  except  this  which 
requires  any  notice  from  this  court.  So  far  as  regai'ds  the 
organization  of  the  township  and  district,  the  election  of 
trustees,  and  the  assessment  of  taxes,  and  issuing  of  the  war- 
rant, and  the  renewal  of  the  same,  we  pass  over  without  com- 
ment, further  than  to  say,  in  the  whole  case,  so  far  as  tliese 
matters  are  involved,  there  is  nothing  demanding  any  deci- 
sion of  this  court  on  account  of  errors  therein. 

The  2d  section  of  article  7  of  the  "  Act  to  provide  for  the 
organization,  support  and  government  of  common  schools  in 
the  state  of  Missouri,"  approved  February  24th,  1853,  and 
which  took  effect  from  and  after  the  first  day  of  November, 
1853,  and  the  2d  section  of  art.  7  of  the  act  on  the  same  sub- 
ject, approved  December  12, 1855,  (R.  C.  1855,  p.  1439,)  are 
the  same,  and  as  follows :  "  In  case  any  person  refuses  to  pay 
his  or  her  liabilities,  under  the  provisions  of  the  act,  upon 
demand  of  the  constable^  ho  shall  have  power  to  levy  on  the 
goods  and  chattels  of  such  delinquent)  and  sell  the  same  in 
the  same  mamier  as  provided  for  executions  issued  by  justices 
of  the  peace."  This  section  gives  the  power  to  the  constable 
to  make  the  levy  and  to  sell,  and  it  is  the  only  one  that  does 
give  to  him  the  power.  Now  it  is  manifest  that  the  legisla- 
ture did  not  confer  this  power  to  be  exercised  at  the  will  of 
the  constable ;  he  was  authorized,  empowered,  in  case  any 
person  refused  to  pay  his  liability  under  this  act,  upon  de- 
mand of  the  constable,  to  levy  and  sell.  He  had  no  power  to 
levy  and  sell  without  first  demanding  the  amount  assessed 
and  mentioned  in  his  warrant,  and  the  party  refusing  to  pay 
the  liability.  This  section  is  not  merely  directory ;  it  confers 
power  only  in  certain  events.  When,  therefore,  the  consta- 
ble attempts  to  justify  his  act  of  levying  and  sale  under  the 
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warrant  of  the  trustees,  he  must  go  further  than  merely  to 
show  his  warrant ;  he  must  prove  that  he  made  the  demand 
contemplated  by  the  statute,  and  the  refusal  or  neglect  of  the 
person  liable  to  pay  the  amount  of  his  liability,  or  he  fails  in 
his  defence.  The  power  of  levying  and  selling  a  person's 
property,  when  given  by  statute  in  certain  events,  or  upon 
a  certain  state  of  fitcts,  must  be  construed  strictly ;  and  the 
ofiicer  exercising  this  power  must  look  to  it  that  the  events 
have  happened,  or  the  state  of  facts  exists,  otherwise  he  will 
be  liable.  The  judgment  must  be  a  Lrmed ;  Judge  Scott 
concurring. 


Smith's  Admikistrator,  Defendant  in  Error,  v.  Rollins  et 
aLy  Plaintiffs  in  Error. 

\.  A  sheriff  made  the  following  return  of  service  of  process  :  "I  do  hereby 
certify  that  I  served  the  within  petition  and  writ  on  the  within  named  A.  B. 
by  delivering  a  copy  to  the  wife  of  the  said  A.  B.,  over  sixteen  years  of  age, 
on  this/'  &c.  Heldj  that  the  return  was  defective  in  that  it  did  not  appear 
that  the  copy  was  delivered  at  the  usual  place  of  abode  of  the  defendant. 

2.  The  &ct  that  the  defendant,  A.  B.,  when  die  cause  was  called  for  trial  and 
he  was  called  into  court,  appeared  and  objected  to  the  court's  proceeding  with 
the  cause  on  the  ground  that  he  had  not  been  served  with  process  as  requir- 
ed by  law,  is  not  sudi  an'  appearance  as  would  make  a  judgment  by  de&ult 
against  him  regular. 

8.  Where  there  is  a  defective  service  of  process  upon  one  of  several  defen- 
dants, he  is  entitled  to  have  a  judgment  by  default  against  him  and  his  co- 
defendants  jointly  set  aside.  Being  an  entire  thing,  it  must  be  set  aside  as 
to  all  the  defendants. 

Error  to  Moniteau  Circuit  Court. 

This  was  a  suit  against  David  E.  G.  Rollins  and  others 
upon  a  promissory  note  for  f  250.  The  following  is  the  re- 
turn of  the  service  of  process  by  the  sheriff:  "  I  do  hereby 
certify  that  I  served  the  within  petition  and  writ  on  the 
within  named  David  E.  G.  Rollins,  Alexander  R.  Nelson, 
Edwin  H.  Daggett  and  William  McKissick,  by  delivering  a 
copy  to  the  said  A.  R.  Nelson,  E.  H.  Daggett  and  William 
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McKissick  on  this  28th  day  of  August,  1866,  and  by  deliver- 
ing a  copy  to  the  wife  of  the  said  D.  E.  G.  Rollins,  over  six- 
teen years  of  age,  on  this  6th  day  of  September,  1866,  in  Mo- 
niteau county.  Given  under  my  hand  this  8th  day  of  Sep- 
tember, 1866.  [Signed]  Stephen  Howard,  sheriflF  Moniteau 
county.  Mo." 

At  the  return  term,  no  answers  having  been  filed  in  behalf 
of  defendants,  a  judgment  by  default  was  rendered  against 
them.  A  motion  was  made  in  behalf  of  Rollins  to  set  aside 
this  judgment  by  default  on  the  ground  that  there  had  been 
no  legal  service  of  process  upon  him,  Rollins.  The  court 
overruled  the  motion.  It  appears  from  the -bill  of  exceptions 
that  "  on  the  trial  of  the  above  entitled  cause,  at  the  return 
term  of  the  writ  issued  in  said  cause,  when  the  cause  was 
called  for  trial,  the  said  defendant  Rollins,  being  called  into 
court,  objected  to  proceeding  in  said  cause  because  he  had 
not  been  served  with  process  as  required  by  law ;  but  the 
court  proceeded  to  render  judgment  by  default  in  said  cause ; 
and  thereupon  the  said  defendants  filed  a  motion  to  set  aside 
said  judgment,"  Ac. 

Edwards^  for  plaintifis  in  error. 

I.  The  return  of  the  sheriff  as  to  the  service  of  the  writ  did 
not  authorize  the  court  to  render  judgment  against  Rollins, 
and  the  judgment,  being  against  all  the  defendants  jointly,  is 
void  as  to  all.  The  service  on  Rollins  is  by  leaving  a  copy 
with  his  wife ;  where  it  was  left  the  sheriff  does  not  state. 
(See  R.  C.  1866,  p.  1228,  §  7.) 

Parsons^  for  defendant  in  error. 

I.  The  co-defendants  of  Rollins  not  having  filed  a  motion 
to  set  aside  the  judgment  rendered  against  them,  the  judg- 
ment of  the  court  below  must  stand  against  them. 

II.  The  defendant  Rollins  was  in^court  at  the  time  of  the 
rendition  of  the  judgment ;  for  it  appears  by  the  record  that 
after  rendering  judgment  thereupon  Rollins  moved  to  set  it 
aside  on  the  same  day  and  at  the  time  it  was  entered,  for  the 
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statement  of  his  motion  is  a  part  of  the  judgment.    He  made 
no  objections  until  after  judgment  rendered. 

III.  Nothing  appearing  to  show  that  any  error  was  com- 
mitted materially  aflFecting  the  rights  of  the  plaintiffs  in  error, 
the  judgment  ought  not  to  be  reversed. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  Rollins  being  impleaded  with  others,  a  judg- 
ment by  default  was  taken  against  him  on  a  service  of  pro- 
cess which  was  in  the  words  that  follow :  "  I  do  certify  that 
I  served  the  within  petition  and  writ  on  the  within  named 
David  E.  G.  Rollins  by  delivering  a  copy  to  the  wife  of  the 
said  D.  E.  G.  Rollins,  over  sixteen  years  of  age,  on  this  6th 
day  of  September,  1856,  in  Moniteau  county."  The  statute 
directs  (R.  C.  1855,  p.  1223)  that  one  of  the  modes  of  ser- 
vice of  a  summons  shall  be  by  leaving  a  copy  of  the  petition 
and  writ  at  the  usual  place  of  abode  of  the  defendant,  with 
some  white  person  of  the  family  over  the  age  of  fifteen  years. 
It  will  thus  be  seen,  upon  a  comparison  of  the  language  of  the 
return  with  that  of  the  statute,  that  the  return  is  defective  in 
not  stating  that  the  copy  was  left  at  the  usual  place  of  abode  of 
the  defendant.  This  requirement  of  the  law  is  essential  to 
the  validity  of  the  service.  A  person  may  be  a  member  of  a 
family  and  yet  a  long  time  absent  from  the  abode  of  that 
family,  which  might  prevent  the  head  of  it  from  receiving  the 
notice.  Though  the  defendant  was  present  in  court,  yet  his 
appearance  was  not  entered  on  record,  and  he  had  a  right  at 
the  time  to  object  to  the  judgment  by  default  as  he  had  not 
been  served  with  process  the  length  of  time  necessary  to  en- 
title the  plaintiff  to  a  judgment  against  him.  The  case  of 
Whiting  &  Williams  v.  Budd,  6  Mo.  443,  was  correctly  deci- 
ded ;  but  the  dictum  as  to  the  length  of  time  that  should  in- 
tervene between  the  appearance  and  the  entry  of  the  judg- 
ment by  default  can  hardly.be  reconciled  with  the  statute, 
which  prescribed  the  notice  a  party  should  have  before  he 
should  be  required  to  plead  an  action. 
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As  the  judgment  was  irregularly  entered,  the  defendant  had 
a  right  to  have  it  set  aside  without  the  imposition  of  any 
terms.  He  was  not  in  default — ^was  seeking  no  favor  from 
the  court ;  and  nothing  could  be  required  of  him  as  a  condi- 
tion to  the  setting  aside  of  the  judgment. 

There  is  nothing  in  the  objection  that  the  motion  was  made 
in  the  name  of  Rollins  alone,  without  the  concurrence  of  the 
other  defendants.  This  was  at  most  a  clerical  error,  if  it  was 
error  at  all,  as  the  entry  responding  to  the  motion  would 
have  been  in  the  name  of  all  the  defendants.  A  judgment 
being  an  entire  thing,  can  not  be  re¥ersed  in  part ;  but  the 
the  whole  should  be  set  aside  where  there  is  error  or  irregu- 
larity in  any  part  of  it.     (Rush  v.  Rush,  19  Mo.  441.) 

If  the  fact  warranted  such  a  course,  it  is  strange  the  plain- 
tiflf  did  not  call  upon  the  sheriff  and  have  him  amend  the 
return  to  the  writ,  which  would  have  deprived  the  defendant 
of  the  benefit  of  his  motion. 

Judge  Ryland  concurring,  the  judgment  will  be  reversed, 
and  the  cause  remanded ;  Judge  Leonard  absent. 


FoLDBN,  Respondent,  v.  Hendrick,  Appellant. 

1.  If  a  slave  give  a  watch  to  his  wife,  who  is  owned  by  another  master,  a 
third  person,  who  obtains  possession  of  the  watch  wrongftilly,  will  not  be 
permitted  to  deny  the  validity  of  the  transfer  in  a  suit  brought  against  him 
by  the  owner  of  the  wife,  to  recover  its  value— the  owner  of  the  husband 
not  oly'ecting  to  the  disposition  made  by  his  slave  of  the  watch. 

2.  In  a  suit  to  recover  the  value  of  property  wrongfully  converted,  it  is  too 
late  to  object  for  the  first  time  in  the  Supreme  Court  that  no  demand  was 
made. 

8.  The  Supreme  Court  will  not  ^verse  a  judgment  for  a  reAisal  of  a  court  to 
give  an  instruction  to  the  efiect  that,  "  admitting  all  the  testimony  to  be  true, 
the  plaintiff  can  not  recover." 

Appeai  from  Greene  Circuit  Court. 

This  was  a  suit  commenced  before  a  justice  of  the  peace  to 
recover  the  value  of  a  watch  alleged  to  have  been  wrongfully 
taken  from  the  possession  of  plaintiff.    Upon  the  trial  in  the 
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circuit  court,  to  which  the  cause  was  taken  by  appeal,  the 
plaintiff  introduced  the  following  testimony  :  One  G.  Philips, 
examined  in  behalf  of  plaintiff,  testified,  "  that  some  time  be- 
fore the  commencement  of  the  suit,  in  the  spring  of  1855,  he, 
witness,  as  constable,  had  apprehended  a  negro  man  belong- 
ing to  one  Huralston  for  supposed  offences,  and  while  the 
negro  was  in  his  custody  a  company  purchased  him  for  the 
purpose  of  carrying  him  off;  witness  understood  from  defen- 
dant that  he  went  to  the  negro  man's  wife,  who  belonged  to 
plaintiff,  to  get  the  negro  man's  clothes,  and  she  gave  them 
to  him ;  witness  also  understood  from  defendant  that  he  got 
the  watch  from  the  possession  of  plaintiff — that  is,  defendant 
told  him  that  the  negro  woman  handed  him  the  watch  after 
giving  him  the  clothes ;  she  gave  defendant  the  watch  as  the 
property  of  the  negro  man,  and  the  defendant  received  the 
watch  from  the  negro  woman  to  be  carried  to  the  negro  man. 
Witness  said  defendant  took  the  watch  and  offered  it  to  the 
negro  man,  saying  he  had  a  watch  himself  and  his  partner 
ought  to  have  one  too,  and  asked  the  negro  if  he  wanted  one ; 
but  the  negro  man  did  not  take  the  watch,  and  the  last  wit- 
ness saw  of  the  watch  it  was  in  defendant's  possession.  The 
negro  woman  was  plaintiff's  house-keeper  and  servant,  and 
wife  of  the  negro  man.  Plaintiff  also  introduced  one  Wood- 
ward as  a  witness,  who  testified  that  he  saw  defendant  offer 
the  watch  to  the  negro  man,  but  the  negro  man  did  not  re- 
ceive it,  and  the  last  he  saw  of  the  watch  it  was  in  defendant's 
possession.  Witness  said  he  saw  that  same  watch,  some  time 
before  that,  in  the  possession  of  a  young  man,  nephew  of 
plaintiff,  by  the  name  of  Stotts ;  that  Stotts  was  offering  to  sell 
it,  and  claimed  it  as  his  own ;  thought  the  watch  was  worth 
from  sixteen  to  eighteen  dollars." .  The  above  was  all  the 
evidence  introduced. 

The  defendant  asked  the  court  to  instruct  the  jury  that, 
admitting  all  the  testimony  to  be  true,  the  plaintiff  can  not 
recover  in  this  cause.  The  court  refused  so  to  instruct.  The 
court  instructed  the  jury  "  that  notwithstanding  Hendricks 
got  the  watch  from  the  negro  woman  of  Folden,  yet  if  they 
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belioTe  from  the  evidence  that  it  was  in  Folden's  possession, 
they  ought  to  find  for  the  plaintiflF."  The  court  also,  at  the 
instance  of  the  plaintiff,  gave  the  following  instruction  :  "The 
possession  of  the  watch  by  the  negro  woman  is  Folden's  pos- 
session, unless  it  had  been  proved  that  she  got  possession  of 
the  watch  wrongfully.'*  The  court  refused  the  following  in- 
structions asked  by  defendant :  "1.  Although  the  watch  was 
taken  from  the  negro  woman,  Folden's  slave,  unless  Pol- 
den  had  possession  the  jury  must  find  for  the  defendant ;  the 
negro's  possession  is  not  of  itself  possession  in  Folden.  2. 
Unless  plaintiff  has  proved  that  Stotts  placed  the  watch  in  the 
possession,  the  jury  are  bound  to  find  the  issues  in  favor  of 
the  defendant.  3.  There  is  no  evidence  before  the  jury  to 
prove  that  Stott  placed  the  watch  in  Folden's  possession." 
The  jury  found  for  plaintiff. 

Morrow  J  for  appellant. 

I.  The  instruction  asked  by  the  defendant  at  the  close  of 
plaintiff's  testimony  ought  to  have  been  given.  There  is  not 
a  tittle  of  proof  that  the  plaintiff  ever  owned  or  had  possession 
or  the  right  to  the  possession  of  the  watch.  On  the  contrary 
the  proof  shows,  prima  facie^  title  to  the  watch  in  Stotts. 
There  was  no  demand  and  refusal.  (2  J.  J.  Marsh.  86  ;  7 
Dana,  248;  Danley  v.  Rector,  5  Engl.  211.)  The  principle 
of  the  instruction  in  this  case  would  give  the  owner  of  a 
negro's  wife  the  right  to  all  the  clothes,  boots  and  blankets 
that  the  owner  of  the  negro  man  might  furnish  him. 

II.  The  instructions  asked  by  plaintiff  ought  not  to  have 
been  given,  and  the  instructions  by  the  defendant  ought  to 
have  been  given.  Although  the  possession  of  the  slave  may 
for  some  purposes  be  regarded  as  the  possession  of  the  mas- 
ter, yet  it  can  not  be  said  that  such  possession  is  conclusive 
evidence  of  title,  or  even  prima  facie  evidence  of  title,  where 
the  right  to  possession  is  in  dispute.  If  the  plaintiff  had 
been  indicted  for  larceny,  would  the  possession  of  the  watch 
by  his  slave  be  any  evidence  against  him  without  other 
proof?    The  court  bases  the  whole  case  upon  the  feQtthat  the 
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possession  of  the  slave  is  the  possession  of  the  owner  of  the 
slave,  and  that  bare  possession  is  conclusive  evidence  of  title. 
The  first  instruction  given  by  the  court  for  plaintiff  refers  a 
matter  of  law  to  the  jury. 

Wright  and  Otter ^  for  respondent. 

I.  What  is  earned  by  the  slave,  or  otherwise  rightfully  be- 
longs to  the  slave,  belongs  to  the  master  by  the  common  law, 
the  civil  law,  and  the  recognized  rules  of  property  in  the  slave- 
holding  states.  (Law  of  Slavery,  229.)  A  master  may  sue  for 
what  is  due  his  slave,  and  he  can  claim  the  benefit  of  a  law- 
ful and  voluntary  engagement  made  in  favor  of  his  slave. 
(Livander's  heirs  v.  Ton  et  al.  8  Martin,  161 ;  Law  of  Slavery, 
268.)  The  slave,  in  acquiring  property,  acts  in  legal  con- 
templation as  the  agent  of  the  master.  (Law  of  Slavery, 
228 ;  1  Hill,  270.)  It  follows  then  as  a  consequence  that  the 
possession  of  the  slave  is  the  master's  possession.  (Law  of 
Slavery,  6.)  The  possession  of  personal  property  is  evidence 
of  ownership,  nothing  appearing  to  the  contrary ;  consequent- 
ly the  instructions  for  plaintilBF  are  correct. 

ScoTT,  Judge,  delivered  the  opinion  of  the  court. 

There  is  no  doubt  of  the  principle  that  the  property  of  the 
slave  belongs  to  his  master.  Whatever  a  slave  acquires  a 
right  to,  the  master  may  sue  for  and  recover  in  his  own  name. 
If  a  thing  belonging  to  a  slave  is  stolen,  it  must  be  alleged  in 
an  indictment  for  the  felony  that  it  was  the  property  of  the 
master.  But  while  this  is  certainly  the  law,  if  masters  do  not 
interfere  with  nor  object  to  the  disposition  that  their  slaves 
may  make  of  the  property  which  they  are  willing  should  be 
owned  by  them,  it  is  not  for  strangers  to  interfere  and  deny 
the  validity  of  any  transfer  of  his  property  which  a  slave  may 
make.  The  watch  being  the  property  of  the  negro  man,  he 
gave  it  to  his  wife.  Wliat  is  more  natural  than  that  a  man 
about  to  be  separated  from  his  wife,  should  be  willing  to  give 
her  a  portion  of  the  property  he  may  have  ?  What  possible 
inference  can  be  drawn  from  the  refusal  of  the  man  to  re- 
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ceive  the  watch,  but  that  it  was  his  wish  that  his  wife  should 
have  it  ?  The  master  of  the  slave  not  objecting  to  this  dis- 
position of  the  property,  who  else  shall  gainsay  its  validity  ? 
These  being  the  facts  of  the  case,  as  may  be  inferred  from 
what  is  stated  in  the  record,  it  is  clear  that  justice  has  been 
done  by  the  judgment  rendered  in  the  court  below.  The 
wife  has  obtained  what  her  husband  gave  her,  or  at  least  its 
equivalent. 

This  court  is  no  place  in  which,  for  the  first  time,  to  make 
the  objection  of  a  want  of  demand.  If  the  objection  had 
been  made  in  the  court  below,  it  might  have  been  obviated. 
After  a  party  has  resisted  a  recovery  against  him  in  all  the 
courts,  from  the  lowest  to  the  highest,  it  is  with  a  bad  grace 
that  he  appears  in  the  court  of  the  last  resort,  and  for  the 
first  time  makes  the  objection  that  tliere  was  no  demand  made 
of  him  before  the  institution  of  the  suit.  Such  conduct  looks 
very  much  like  giving  up  the  controversy. 

As  to  the  instruction  refused  at  the  close  of  the  case,  we 
are  of  opinion  that  it  was  a  proper  exercise  of  the  discretion 
of  the  court  to  refuse  it.  The  instruction  was  so  general  that 
it  did  not  show  on  what  point  the  party  relied.  K  there  was 
any  fact  not  proved  which  was  essential  to  a  right  of  recov- 
ery, why  was  it  not  singled  out  and  a  direction  prayed  that 
the  proof  of  such  fact  was  necessary  to  entitle  tJie  plaintiff 
to  a  verdict  ?  With  the  statute  before  us,  which  enacts  that 
no  exception  shall  be  taken  on  an  appeal  or  writ  of  error  to 
any  proceeding  in  the  circuit  court,  except  such  as  shall  have 
been  expressly  decided  by  such  court,  we  will  never  reverse 
a  judgment  for  the  refusal  of  so  general  an  instruction.  Un- 
der such  instructions  the  court  below  might*have  been  of  tlie 
opinion  that  one  essential  fact  was  not  proved,  while  this 
court  may  come  to  the  determination  that  the  defect  of  proof 
was  not  in  relation  to  that  fact,  but  a  different  one ;  or  the 
court  below  may  hold  that  a  fact  is  necessary  to  be  proved 
which,  in  the  opinion  of  this  court,  is  unnecessary,  or  that 
there  is  a  variance  between  the  proof  and  the  petition.  How, 
under  such  instructions,  could  this  court  ascertain  the  point 
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decided  by  the  court  below  ?  Under  such  circumstances 
would  not  a  reversal  of  the  judgment  be  against  the  spirit  of 
the  act  cited  ?  Would  it  be  known  that  the  point  decided  bj 
the  court  below  is  the  same  as  that  decided  by  this  court  ? 
The  law,  in  its  anxiety  to  protect  judgments  from  reversals, 
requires  that  the  specific  question  decided  below  should  be 
that  on  which  the  opinion  of  this  court  will  turn ;  and  if  in- 
structions so  general  in  their  character  are  countenanced,  the 
statute  will  be  entirely  evaded.  At  an  early  day  this  court 
felt  the  embarrassment  of  instructions  of  so  general  a  nature, 
and  pointedly  condemned  them.  (Williams  v.  Harrison,  8 
Mo.  412.) 

The  second  instruction  asked  by  the  defendant  was  intend- 
ed, it  is  presumed,  to  raise  a  question  of  variance  between 
the  statement  of  the  cause  of  action  and  the  evidence.  If  the 
property  was  Folden's,  as  the  evidence  conduced  to  show,  it 
was  not  material  from  whom  it  was  obtained.  The  allegation 
respecting  Stotts'  possession  must  have  been  designed  for  its 
identification,  and  if  it  was  otherwise  sufficiently  described, 
it  was  enough.  This  is  is  not  a  matter  of  contract.  No  form 
of  pleading  is  required  in  justices'  courts.  No  statement  of 
the  cause  of  action  is  necessary,  save  that  which  the  justice 
is  required  to  enter  on  his  docket.  Statements,  when  filed, 
are  often  very  inartificial,  and  should  be  favorably  construed. 
There  is  nothing  in  the  record  showing  that  any  question  was 
raised  as  to  the  identity  of  the  cause  of  action  tried  in  the 
justice's  court  with  that  tried  in  the  circuit  court.  The  cases 
of  Link  V.  Vaughn,  17  Mo.  595,  and  Perrara  v.  Beck,  19  Mo. 
80,  were  actions  in  courts  of  record,  and  under  the  present 
practice  act,  which,  by  express  provision,  does  not  extend  to 
justices'  courts  except  in  relation  to  the  matter  of  evidence. 
Judge  Ryland  concurring,  judgment  affirmed. 


Digitized  by 


Google 


JULY  TERM,  1857.  417 

Crow  T.  Hannon. 


Crow,  Defendant  in  Error,  v»  Harmon,  Plaintiff  in  Error. 

1.  An  instniinent  in  the  following  form — "  I  promise  to  pay  G.  W.  Crow  one 
hundred  dollars  if  the  M.  T.  Lewis  county  road  is  not  opened  and  kept  open 
along  the  creek  where  it  is  now  located,  or  if  said  Crow  should  make  null 
the  present  proceedings  of  the  court  and  commissioners  as  already  had  and 
done  by  them.  I  also  agree  that  if  said  i^pad  is  opened  and  kept  open  that 
said  Crow  shall  hare  all  the  damages  that  may  ever  be  assessed  me  for  the 
same.  February  7, 1856.  [Signed]  Jacob  Harmon" — ^is  within  section  1  of 
the  act  concerning  bonds  and  notes,  (B.  C.  1846,  p.  189,)  and  imports  a  con- 
sideration ;  it  is  not  champertous  on  its  fitoe. 

Error  to  HoU  Circuit  Court. 

This  was  a  suit  upon  the  following  instrument  in  writing : 
"  I  promise  to  pay  G.  W.  Crow  one  hundred  dollars  if  the  M. 
T.  Lewis  county  road  is  not  opened  and  kept  open  along  the 
creek  where  it  is  now  located,  or  if  said  Crow  should  make 
null  the  present  proceedings  of  the  court  and  commissioners 
as  already  had  and  done  by  them.  I  also  agree  that  if  said 
road  is  opened  and  kept  open  that  said  Crow  shall  have  all 
the  damages  that  may  ever  be  assessed  me  for  the  same. 
This  February  7, 1855.     [Signed]  Jacob  Harmon." 

The  plaintiff  in  his  petition  set  forth  the  execution  by  the 
defendant  of  the  above  instrument,  and  alleged  further  that 
"  the  said  road  was  not  opened  and  kept  open  along  the  creek 
where  it  was  located,  but  that  the  coimty  court  of  Holt  coun- 
ty, Missouri,  has  refused  to  open  the  same." 

At  the  trial  the  plaintiff  read  in  evidence  the  above  instru- 
ment, and  rested.  The  defendant  then,  to  show  that  dama- 
ges had  been  assessed  to  him  on  account  of  the  opening 
through  his  land  of  the  M.  T.  Lewis  county  road  and  the 
amount  of  damages  assessed,  offered  in  evidence  the  records 
of  the  proceedings  of  the  Holt  county  court  had  June  4, 
1856,  as  follows :  "  Now  here,  in  the  matter  of  Martin  T. 
Lewis  and  others — petition  for  county  road — ^the  court  not 
deeming  the  road  of  sufficient  utility  to  justify  the  payment 
of  $285— that  being  the  amount  of  damages  awarded  to  Ja- 
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cob  Harmon  by  a  jury  of  six  men — the  court  refuses  to  estab- 
lish said  road,  and  hereby  rescinds  a  former  order  appointing 
Martin  T.  Lewis  overseer  on  said  road  and  ordering  him  to 
open  the  same/*  The  court,  at  the  instance  of  plaintiff,  re- 
jected the  transcript  of  said  order.  This  was  all  the  evidence 
adduced.  The  court,  at  the  instance  of  the  plaintiff,  instruct- 
ed the  jury  as  follows :  *i  1.  The  jury  will  find  for  plaintiff 
one  hundred  dollars  and  interest  thereon  at  the  rate  of  six 
per  cent,  interest  per  annum  from  the  time  the  same  was 
demanded.  2.  The  pleadings  admit  that  such  demand  was 
made  on  the  22d  day  of  October,  1855.'*  The  court  refused 
the  following  instructions  asked  by  defendant :  "1.  Unless  the 
jury  believe  from  the  evidence  that  said  instrument  of  writ- 
ing was  executed  on  some  good  or  valuable  consideration, 
they  will  find  for  the  defendant.  2.  The  agreement  sued 
upon  does  not  show  any  consideration,  nor  does  it  import 
one.  The  instrument  of  writing  sued  on  is  void,  being 
against  the  policy  of  the  law." 

Foster^  Tories  and  LoaUj  for  plaintiff  in  error. 

I.  The  instrument  of  writing  is  champertous,  void  and 
contrary  to  public  policy. 

II.  The  instrument  of  writing  sued  on  does  not  import  a 
consideration  and  the  petition  fails  to  allege  one.  The  plain- 
tiff gave  nothing  for  defendant's  undertaking ;  no  services 
were  contracted  for,  and,  so  far  as  the  pleadings  show,  none 
were  rendered  ;  the  plaintiff  has  been  put  to  no  loss,  incon- 
venience or  trouble  ;  nor  has  the  defendant  derived  any  ad- 
vantage from  the  contract. 

Hall  and  Gardenhire^  for  defendant  in  error. 

I.  We  do  not  see  how  the  instrument  sued  on  can  be 
champertous.  It  does  not  show  that  Crow  supplied  money 
to  carry  on  any  suit  on  condition  of  sharing  in  any  land  or 
other  property  gained  by  it.  (1  Bouv.  Die.  218 ;  2  Parsons 
on  Cont.  262 ;  1  Pick.  416  ;  5  John.  Ch.  44.)  It  does  show 
a  promise  in  writing,  signed  by  Harmon,  to  pay  one  hundred 
dollars  if  a  certain  road  was  not  opened  and  kept  open,  or  if 
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Crow  should  make  null  certain  proceedings  of  the  court  and 
commissioners.  Such  a  promise  is  certainly  free  from  objec- 
tion. The  instrument  also  shows  that  if  the  road  was  opened 
and  kept  open,  Crow  was  to  have  all  the  damages  assessed. 
Harmon  certainly  had  the  right  to  give  Crow  all  the  damages 
or  none  for  his  services,  as  he  chose.  But  this  last  matter 
can  not  come  up  here ;  for  the  petition  alleges  that  the  road 
was  not  opened  or  kept  open,  and  the  answer  not  denying 
admitted  it.  It  was  upon  this  ground  that  the  court  below 
excluded  defendant's  evidence  showing  that  damages  had 
been  assessed. 

II.  The  instrument  sued  on  imports  a  consideration.  It  is 
in  writing,  made  and  signed  by  Harmon,  and  contains  a  pro- 
mise to  pay  Crow  a  sum  of  money  therein  mentioned.  (1  R. 
C.  1855,  p.  319,  §  1 ;  Caples  v.  Branham,  20  Mo.  244.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  suit  on  a  promissory  note,  and  the  objections 
to  a  recovery  were  that  the  consideration  was  against  public 
policy,  being  champertous,  and  that  it  was  without  conside- 
ration. 

The  first  section  of  the  act  concerning  bonds  and  notes  (R. 
C.  1845,  p.  189)  provides  that  all  notes  in  writing  made  and 
signed  by  any  person  or  his  agent,  whereby  he  shall  promise 
to  pay  to  any  other  person  or  his  order  or  unto  bearer  any 
sum  of  money  or  property  therein  mentioned,  shall  import  a 
consideration  and  be  due  and  payable  as  therein  specified. 
The  note  importing  of  itself  a  consideration,  the  burden  of 
proving  a  want  of  consideration  was  upon  the  defendant.  No 
evidence  was  given  by  him  showing  a  want  of  consideration 
for  the  note,  and  therefore  his  objection  was  properly  disre- 
garded. 

As  to  the  objection  that  the  contract  was  champertous,  it 
may  be  answered  that  there  is  nothing  on  the  face  of  it  show- 
ing that  it  is  obnoxious  to  such  an  imputation,  nor  was  there 
any  evidence  in  support  of  it. 
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The  defendant  was  not  prejudiced  by  the  refusal  of  the 
court  to  admit  the  record  of  the  county  court  as  eridence,  as 
the  e£fect  of  it  was  only  to  sustain  the  plaintifTs  case.  Judg- 
ment affirmed;  Judge  Byland  concurring;  Judge  Leonard 
absent. 


The  State,  Appellant,  v.  Mitchell,  Respondent. 

1.  An  indictment,  founded  on  section  28  of  article  8  of  the  act  concerning 
crimes  and  punishments,  (R.  C.  1845,  p.  404,)  charging  that  the  defendant 
did  "  wilfully  and  contemptuously  disturb  a  cangratwn  of  people  met  for 
religious  worship/'  &c.,  is  bad. 

Appeal  from  Laclede  Circuit  Court. 

William  Mitchell  was  indicted,  under  section  28  of  article 
8  of  the  act  of  1845,  for  disturbing  religious  worship.  The 
indictment  is  as  follows :  "  The  grand  jurors  for  the  state  of 
Missouri,  empannelled,  charged  and  sworn  to  inquire  for  the 
county  of  Laclede  aforesaid,  upon  their  oath  present  that 
William  Mitchell,  late  of  said  county,  on  the  tenth  day  of 
August,  in  the  year  of  our  Lord  1854,  at  the  county  of  La- 
clede aforesaid,  did  then  and  there  wilfully  and  contempt- 
uously disturb  a  congration  of  people  met  for  religious 
worship  by  making  then  and  there  a  noise,  and  by  rude  and 
indecent  behavior  and  profane  discourse  within  their  place  of 
worship,  and  so  near  to  the  same  as  to  disturb  the  order  and 
solemnity  of  the  meeting,  against  the  peace  and  dignity  of  the 
state." 

This  indictment  was  quashed  on  motion  of  defendant.  The 
State  appealed. 

Ewing^  (attorney  general,)  for  the  State. 

S,  W.  Woodsy  for  respondent. 

I.  The  indictment  is  bad  for  the  reason  that  the  language 
of  the  statute  is  not  followed  in  describing  the  oflFence,  in  this 
that  the  word  congration  is  not  an  English  word.     Records 
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and  proceedings  should  be  in  the  English  language.  (R.  C. 
1856,  chap.  47,  §  84 ;  State  v.  Jones,  20  Mo.  61.)  It  is  dou- 
ble and  uncertain.     (State  v.  Jane,  a  slave,  8  Mo.  45.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

There  is  no  policy  in  encouraging  carelessness  or  laxity  in 
criminal  pleadings.  Wlien  any  departure  from  the  required 
form  is  tolerated,  it,  instead  of  being  regarded  as  a  beacon  to 
warn  the  pleader  of  danger,  is  instantly  seized  upon  as  a  pre- 
cedent and  urged  as  a  reason  why  there  should  be  a  greater 
relaxation  of  the  rule  requiring  the  observance  of  forms.  In 
this  way  the  courts  will  be  led  step  by  step  to  the  subversion 
of  all  order  in  the  administration  of  the  criminal  code.  When 
a  man  is  called  upon  to  defend  himself  against  the  charge  of 
having  violated  the  law,  it  is  not  unreasonable  that  he  should 
require  the  accusation  against  him  to  be  in  sensible  language. 

The  38d  section  of  the  act  to  establish  courts  of  record  and 
prescribe  their  powers  and  duties  enacts  that  "  all  writs,  pro- 
cess, proceedings  and  records  in  any  court  shall  be  in  the 
English  language,  (except  that  the  proper  and  known  names 
of  process  and  technical  words  may  be  expressed  in  the  lan- 
guage heretofore  and  now  commonly  used,)  and  shall  bo 
made  out  on  paper  or  parchment  in  a  fair,  legible  character, 
in  words  at  length  and  not  abbreviated ;  but  such  abbrevia- 
tions as  are  conmionly  used  in  the  English  language  may  be 
used,  and  numbers  may  be  expressed  by  Arabic  figures,  or 
Roman  numerals,  in  the  customaiy  way." 

The  letters  composing  "  congration"  do  not  make  an  ab- 
breviation commonly  used  in  our  language.  Nor  do  they 
make  an  abbreviation  which  is  commonly  used  for  the  word 
"  congregation."  If  "  congration"  is  not  an  abbreviation, 
then  it  is  no  word  at  all  known  to  our  language.  It  is  well 
settled  that  oflFences  must  be  described  in  the  language  of  the 
statute  by  which  they  are  created.  It  is  an  absurdity  to  say 
that  a  man  disturbed  a  "  congration"  of  people.  It  is,  we 
conceive,  no  answer  to  the  objection  that  we  can  conjecture 
what  was  intended  by  the  pleader.    The  accused  has  a  right 
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to  have  the  accusation  preferred  against  him  in  legal  language 
before  he  is  called  upon  to  plead  to  it,  and  there  is  no  pro- 
priety in  indulging  circuit  attorneys  in  such  gross  careless- 
ness, \fho,  so  far  from  profiting  by  their  past  errors,  would 
have  them  all  precedents  for  still  greater  errors.  Judge 
Ryland  concurring,  the  judgment  will  be  affirmed ;  Judge 
Leonard  absent. 


Martindale,  Respondent,  v.  Hudson,  Appellant, 

1.  Where  the  paye«  of  a  negfodable  promissory  note  assigns  the  same,  not  for 
Talnc,  but  fraudulently,  with  a  yiew  to  prevent  the  maker  from  setting  up 
by  way  of  set-off  a  demand  against  the  payee,  the  maker  may  in  a  suit 
against  him  by  such  assignee  or  endorser,  plead  the  fraudulent  assignment, 
and  set-off  such  demand. 

Appeal  from  Barry  Circuit  Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

F.  P.  Wright^  for  appellant. 

I.  The  recovery  against  defendant  as  garnishee  was  a  good 
bar  to  the  action,  and  record  should  have  been  admitted  in 
evidence.  (Wolf  v.  Cozzens,  4  Mo.  431.)  And  so  if  the  note 
had  been  settled  upon  transfer,  such  settlement  was  a  good 
bar. 

'II.  The  answer  charges  that  the  transfers  were  fraudu- 
lently made  for  the  mere  purpose  of  preventing  an  offset ; 
such  transfer,  if  so  made,  would  not  prevent  defendant  from 
availing  himself  of  any  defence  he  might  have  to  the  note. 
The  evidence  tended  to  prove  such  fraudulent  transfer  and 
was  improperly  excluded  on  that  account. 

III.  If  any  amendment  to  the  answer  was  necessary,  the 
court  erred  in  refusing  leave  to  amend. 

Cravens^  for  respondent. 

I.  The  circuit  court  was  correct  in  sustaining  the  motion  of 
plaintiff  to  strike  out  that  part  of  defendant's  answer  which 
avers  that  Thos,  Martindale,  the  original  holder  of  the  note, 
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was  indebted  to  defendant  upon  settlement— the  note  being 
given  for  value  received,  negotiable  and  payable  without  de- 
falcation or  discount  (R.  C.  p.  822) ;  and  also  in  refusing 
to  let  defendant  amend  a  second  time  where  the  proposed 
amendment  was  a  mere  repetition  of  what  had  been  by  the 
court  stricken  out. 

•  II.  The  answers  of  defendant  to  interrogatories  upon  gar- 
nishment were  properly  excluded,  because  the  answers  of 
garnishees  are  not  even  conclusive  against  the  party  at  whose 
instance  they  are  summoned.  The  judgment  upon  the  an- 
swer was  all  that  could  possibly  be  admitted.  (R.  C.  p.  258.) 
III.  The  testimony  of  witness  Logan,  in  regard  to  the  cal- 
culations he  had  made  for  Thomas  Martindale,  the  original 
holder  of  the  note,  and  defendant,  when  they  attempted  to 
make  a  settlement,  was  rightly  excluded,  because  the  court 
had  stricken  out  that  part  of  defendant's  answer  which 
alleged  Thomas  Martindale's  indebtedness  to  him  upon  set- 
tlement. 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

This  is  a  suit  on  a  promissory  note  made  by  defendants, 
dated  January  7, 1856,  payable  to  Thomas  Martindale,  ten 
months  after  date,  for  six  hundred  dollars,  for  value  received. 
The  plaintiff  states  that  said  Martindale,  on  the  19th  of  April, 
1856,  assigned  by  endorsement  and  delivered  said  note  to 
one  Charles  O'Kelly.  PlaintiflF  further  states  that  said 
O'Kelly,  on  the  13th  of  September,  1856,  assigned  by  en- 
dorsement and  delivered  said  note  to  the  said  Thomas  Mar- 
tindale. Plaintiff  also  further  states  that  said  Thomas  Mar- 
tindale, on  the  2d  day  of  February,  1857,  assigned  by 
endorsement  and  delivered  said  note  to  the  plaintiff;  he  asks 
for  judgment,  &c. 

The  defendants,  Hudson  and  Culton,  appeared  and  filed 
their  answer,  in  which,  after  stating  that  they  knew  nothing 
about  the  first  two  assignments  from  Martindale  to  O'Kelly 
and  from  O'Kelly  back  again  to  Martindale,  they  deny  ex- 
pressly that  the  note  was  by  said  Thomas  Martindale  assigned 
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to  the  plaintiflF  for  value  received ;  but  state  that  the  said 
note  was  assigned  to  the  plaintiflF  to  defraud  the  defendants 
and  prevent  the  defendants  from  pleading  an  ofiset  to  said 
note,  and  to  defraud  them.  The  defendants  then  set  up  in 
the  answer  the  fact  that  they  had  been  garnished  on  execu- 
tion against  said  Thomas  Martindale  in  favor  of  one  Passing- 
ton  Packwood,  and  that  judgment  had  been  rendered  against 
them  for  all  that  they  were  owing  on  said  note  to  said  Mar- 
tindale, and  referred  to  the  interrogatories,  answers  and 
judgment  in  the  circuit  court  of  Barry  county.  They  also 
state  that  they  do  not  owe  to  the  plaintiflf  the  said  sum  of  six 
hundred  dollars,  or  any  part  thereof.  They  state  that  said 
Thomas  Martindale,  the  original  holder  of  said  note,  owes 
defendants,  on  settlement  made  before  the  assignment  of  said 
note  to  plaintiflF  on  the  2d  day  of  February,  1857,  one  hun- 
dred and  forty-nine  dollars,  for  which  he  asks  judgment,  with 
interest  from  the  said  settlement. 

The  plaintiflF  moved  to  strike  out  all  that  part  of  the  defen- 
dants' answer  which  alleges  that  Thomas  Martindale,  the 
original  holder  of  the  note,  is  indebted  to  defendants  on  set- 
tlement in  the  sum  of  one  hundred  and  forty-nine  dollars, 
because  said  demand  could  not  be  pleaded  as  a  set-oflF  against 
plaintiflF  in  this  cause  and  to  said  note.  This  motion  the 
court  sustained,  struck  out  that  part  of  the  answer,  and  the 
defendants  saved  the  pomt  by  bill  of  exceptions.  Th^  defen- 
dant oflFered  to  prove  that  a  settlement  was  made  between 
Martindale,  the  original  holder  of  the  note,  and  himself.  The 
defendant  Hudson  oflFered  to  prove  tliis,  the  plaintiflF  having 
dismissed  the  suit  as  to  the  other  defendant,  CuHon,  and  it 
was  then  carried  on  against  Hudson  alone,  who  oflFered  to 
prove  the  settlement  and  the  indebtedness  of  Thomas  Martin- 
dale to  him ;  and  that  the  said  note  sued  on  was  taken  into 
consideration  at  the  time  the  calculations  were  made  by  the 
witness  Logan  between  these  parties.  This  evidence  was  re- 
jected and  the  defendant  saved  the  point.  The  defendant 
also  oflFered  to  read  the  answer  filed  by  him  to  the  interro- 
gatories asked  by  him  on  the  garnishing  process  in  favor  of 
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Packwood  against  defendant  on  the  execution  against  Mar- 
tindale, the  payee  of  the  note.  This  was  likewise  refused  by 
the  court,  and  the  point  saved  by  defendant.  Judgment  was 
rendered  against  defendant  on  the  verdict  of  the  jury  below. 
He  moved  to  set  aside  the  verdict  and  for  a  new  trial,  which 
being  denied  him,  he  brings  the  case  here  by  appeal. 

From  the  record  it  is  manifest  that  this  case  was  badly 
tried  below ;  it  is  badly  brought  up  here  ;  the  record  is  care- 
lessly made  out ;  still  we  can  see  what  was  attempted  tor  be 
done  in  the  lower  court.  The  court  below  erred  in  striking 
out  that  part  of  defendant's  answer  which  stated  and  showed 
the  indebtedness  of  Martindale  to  the  defendant  on  settle- 
ment. The  answer  expressly  denies  that  the  note  was  as- 
signed to  plaintiflF  by  Martindale  for  value  ;  it  avers  that  the 
assignment  was  made  in  fraud  to  prevent  the  defendants 
from  setting  up  the  said  Martindale's  hidebtedness  to  them 
as  a  set-oflF  against  the  note.  It  nowhere  appears  on  the  re- 
cord what  kind  of  a  note  this  was — whether  a  negotiable  note 
or  a  non-negotiable  one.  It  is  not  set  out  in  the  record ;  but 
take  it  for  granted  it  was  a  negotiable  note,  and  still  the  fact 
alleged  in  the  answer — that  the  assignment  was  not  for  value, 
but  was  a  fraudulent  assignment,  made  covinously  to  hinder 
the  defendant  from  setting  up  his  demand  against  the  holder 
and  assignor,  the  original  payee,  and  that  he  was  indebted 
to  the  defendant — ^was  a  good  defence  to  the  action ;  and  it  was 
error  to  strike  out  that  part  of  the  answer  setting  up  the  in- 
debtedness, leaving  the  statement  as  to  the  fraudulent  assign- 
ment still  remaining  in  the  answer.  In  the  case  of  Baker  v. 
Brown,  assignee,  10  Mo.  396,  this  court  held  that  as  between 
the  original  parties  to  a  bond  or  note  a  set-oflF  is  allowed, 
although  the  bond  or  note  be  payable  "  without  defalcation 
or  discount ;"  and  that  if  such  a  note  be  fraudulently  assign- 
ed, the  defendant  may  plead  such  fraudulent  assignment  and 
set-off  a  demand  against  the  payee.  The  decision  in  this 
case  settles  the  main  questions  in  the  one  now  before  us. 
The  court  erred  in  striking  out  the  part  of  the  defendant's 
answer  in  relation  to  the  indebtedness  of  the  assignor  and 
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payee.  It  erred  in  rejecting  the  testimony  of  the  witness 
about  the  settlement  and  indebtedness  to  defendant  of  the 
original  payee  of  the  note. 

The  record  is  so  meager  we  can  not  tell  what  was  done  in 
relation  to  the  judgment  against  the  defendant  as  garnishee. 
It  seems  that  defendant  only  offered  to  read  his  answers  to' 
the  interrogatories.  This  was  refused.  It  also  appears  that 
the  judgment  on  the  garnishing  process  was  read.  We  shall 
say  nothing  on  this  point  further  than  to  say,  it  is  the  duty  of 
the  party  excepting  to  the  rulings  of  the  inferior  court  to 
have  the  points  properly  presented  and  properly  saved,  and 
not  put  this  court  to  the  trouble  of  trying  to  find  out  what 
was  done  by  guessing  at  part,  and  supplying  and  modifying 
the  rest.  We  can  not  see  how  much  or  what  portions  of  the 
record  in  the  garnishment  case  was  offered  to  be  read  by  de- 
fendant. He  had  better  present  liis  full  record  next  time 
and  save  the  point  plainly,  so  that  we  can  see  what  was  offer- 
ed and  what  was  rejected.  The  judgment  below  is  reversed ; 
Judge  Scott  concurring,  and  the  cause  is  remanded. 


The  State,  Respondent,  v.  Ross,  Appellant; 

1.  An  indictment  charging  that  the  defendant  "  with  force  and  arms,  at  &c., 
upon  the  hody  of  one  E,.  J.,  then  and  there  being,  feloniously  did  make  an 
assault,  and  then  and  there  feloniously  and  forcibly  did  attempt  to  ravish  and 
unlawfully  and  carnally  know  the  said  E.  J.  against  her  will,  who  was  then 
and  there  a  woman  of  the  ag^  of  ten  years  and  upwards,  contrary,"  &c.,  is 
bad  imder  section  87  of  article  2  of  the  act  concerning  crimes  and  punish- 
ments (R.  C.  1845,  p.  S60,)  in  that  it  does  not  charge  an  assault  with  intent  to 
ravish ;  it  is  also  bad  under  section  1  of  article  9  of  said  act 

Appeal  from  Andrew  Circuit  Court. 

Loan  and  Hally  for  appellant. 

I.  The  indictment  (if  framed  on  any  section  of  the  statute 
at  all)  was  framed  on  the  38th  section  of  article  2  of  the  act 
concerning  crimes  and  punishments.     (R.  C.  1855,  p.  567.) 
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It  is  not  good  under  this  section,  because  it  does  not  charge 
the  assault  was  made  "  with  intent  to  commit  a  rape."  This 
is  the  essence  of  the  oflFence,  and  it  was  necessary  to  allege  it 
in  the  indictment,  and  prove  it  on  the  trial. 

II.  The  indictment  does  not  show  such  an  attempt,  which, 
had  it  been  completed,  would  have  amounted  to  rape.  It 
charges  that  "  the  said  Emily  Johnson  was  a  woman  of  the 
age  of  ten  years  and  upwards."  It  ought  to  have  charged 
that  she  was  a  "  female  child  under  the  age  of  twelve  years," 
or  a  "  woman  of  the  age  of  twelve  years  or  upwards."  It 
charges  neither.  These  are  the  statute  definitions  of  the  per- 
sons upon  whom  a  rape  may  be  committed,  and  they  can  not 
be  changed  by  pleading. 

Ewinffj  (attorney  general,)  for  the  State. 

I.  The  assault  is  charged,  and  the  design,  purpose  or  intent 
of  the  assault  is  averred  as  clearly  as  language  could  make 
it,  by  alleging  an  attempt  to  ravish.  The  averment  that  de- 
fendant did  attempt  to  ravish,  Ac,  shows  not  only  quo  animo 
the  assault  was  made,  but  also  some  endeavor  or  eflFort  to- 
wards accomplishing  it.  These  words  of  the  indictment,  ex 
vi  tenninij  import  the  intent  with  which  the  assault  was 
made,  namely,  to  commit  the  oflFence  charged  to  have  been 
attempted.  There  could  have  been  no  attempt  to  ravish 
without  an  intention  to  do  it.  The  manner  and  means  of  the 
assault,  or  the  manner  of  the  attempt-  to  ravish,  need  not 
have  been  averred.  If  a  word  used  in  the  indictment  is 
equivalent  to  the  word  used  in  the  statute,  or  is  of  more  ex- 
tensive signification  than  it,  and  includes  it,  the  indictment 
will  be  sufficient.  (Wharton  C.  L.  190 ;  State  v.  Bullock, 
18  Ala.  418 ;  United  States  v.  Bachelder,  2  Gall.  15  ;  State 
V.  Hickman,  8  Halst.  299.) 

II.  The  statute  definitions  of  the  persons  upon  whom  a 
rape  may  be  committed  are  "  any  female  child  under  the  age 
of  ten  years,"  or  "  any  woman  of  the  age  of  ten  years  or  up- 
wards," and  the  indictment  follows  the  statute.  (R.  C.  1845, 
art.  2,  §-26,  p.  848.) 
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Rtland,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  Ross  was  indicted  at  the  May  term  of  the 
circuit  court  of  the  county  of  Gentry,  in  the  year  1856,  for 
an  assault  and  attempt  to  ravish  one  E.  J.  The  defendant 
appeared  to  the  indictment,  filed  bis  petition  for  a  change  of 
venue,  which  was  allowed,  and  the  venue  was  changed  from 
Gentry  circuit  court  to  the  circuit  court  of  Andrew  county. 
At  the  April  term  of  the  Andrew  circuit  court,  1857,  the  de- 
fendant moved  the  court  to  quash  the  indictment ;  this  mo- 
tion being  overruled,  he  pleaded  not  guilty ;  was  tried  and 
convicted  ;  the  jury  assessed  his  punishment  to  a  fine  of  five 
hundred  dollars  and  three  months'  imprisonment  in  the 
county  jail.  The  defendant  filed  his  motion  for  a  new  trial, 
which  was  overruled ;  also  filed  his  motion  in  arrest  of  judg- 
ment, which  being  overruled,  he  excepted,  filed  his  bill  of 
exceptions,  and  brings  the  case  here  by  appeal. 

The  questions  before  us  involve  the  sufficiency  of  the  in- 
dictment, which,  in  substance,  is  as  follows  : 

"  In  the  circuit  court,  May  term,  1856 — county  of  Gen- 
try, to-wit.  The  grand  jurors  of  the  state  of  Missouri,  Ac, 
upon  their  oath  present,  that  George  Ross,  late  of  said  coun- 
ty, on,  Ac,  with  force  and  arms,  at,  &c.,  upon  the  body  of 
one  Emily  Johnson,  then  and  there  being,  feloniously  did 
make  an  assault,  and  tlien  and  there  feloniously  and  forcibly 
did  attempt  to  ravish  and  unlawfully  and  carnally  know  the 
said  Emily  Johnson,  against  her  will,  who  was  then  and  there 
a  woman  of  the  age  of  ten  years  and  upwards,  contrary,"  Ac. 

The  reasons  assigned  in  the  motion  to  arrest  are,  1st,  be- 
cause the  indictment  does  not  describe  any  offence  known  to 
the  law  ;  2d,  the  indictment  does  not  allege  any  intent  to  the 
assault  therein  set  forth  ;  8d,  said  indictment  does  not  charge 
that  any  act  was  done  towards  the  commission  of  the  offence 
therein  described ;  4th,  because  said  indictment  does  not 
charge  that  defendant  failed  to  perpetrate  the  offence  therein 
described ;  6th,  said  indictment  does  not  follow  the  words  ot 
the  statute. 
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The  indictment  in  this  case  is  founded  either  on  section  37 
of  article  2  of  act  concerning  crimes  and  punishments,  or  on 
section  1  of  article  9  of  same  act.  (R.  C.  1845,  p.  850,  408.) 
The  87th  section  of  article  2  declares  that  "  Every  person 
who  shall  be  convicted  of  an  assault  with  intent  to  commit 
any  robbery,  rape,  burglary,  manslaughter  or  other  felony, 
the  punishment  for  which  assault  is  not  hereinbefore  pre- 
scribed, shall  be  punished,"  Ac.  Under  this  section  it  is  ne- 
cessary to  aver  the  intent  with  which  the  assault  was  made ; 
it  is  the  intent  which  mainly  constitutes  the  ofience.  It  is  a 
material  and  necessary  part  of  the  description  of  the  offence ; 
and  without  the  intent  with  which  the  assault  was  made  be 
averred  and  laid  in  the  indictment,  it  is  not  good  and  suffi- 
cient under  this  section.  The  indictment  in  this  case  does 
not  charge  that  the  assault  was  made  with  any  intent.  It 
charges  that  the  defendant  did  feloniously  make  an  assault, 
and  that  the  defendant  did  feloniously  and  forcibly  attempt 
to  ravish  and  carnally  know,  &c. ;  but  it  does  not  charge  that 
the  defendant  feloniously  made  the  assault  with  intent  to 
ravish  and  carnally  know,  Ac.  It  does  not  charge  that  the 
defendant  made  the  assault  feloniously,  with  intent  to  com- 
mit a  rape,  &c.  The  indictment  leaves  out  an  important  in- 
gredient necessary  to  make  the  assault  constitute  the  oflFence 
in  this  section  of  the  act.  It  is  a  necessary  descriptive  part 
of  the  oflFence.  It  becomes  therefore  material,  and  can  not 
be  dispensed  with. 

Although  it  is  not  in  general  necessary  to  an  indictment 
for  a  statutable  oflFence  to  follow  the  exact  wording  of  the 
statute,  and  it  is  sufficient  if  the  oflFence  be  set  forth  with  sub- 
stantial accuracy  and  certainty  to  a  reasonable  intendment, 
yet  words  which  enter  into  the  description  of  the  oflFence  and 
constitute  the  specific  oflFence  can  not  be  dispensed  with. 
Where  they  are  descriptive  of  the  oflFence,  they  must  be  used. 
The  law  in  such  cases  allows  of  no  substitute,  because  no 
other  words  are  exactly  descriptive  of  the  oflFence.  (2  Gall. 
18.)  Now  it  is  necefesary,  under  this  87th  section,  to  aver 
the  intention  with  whicli  the  assault  was  made.  Words  show- 
28 — VOL.  XXV. 
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ing  that  intention  are  unimportant,  for  no  particular  words 
are  used  in  this  section ;  but  the  assault  must  be  charged  to 
have  been  made  with  intent  to  do  the  deed  or  act  prohibited ; 
otherwise  the  assault  is  not  embraced  within  this  section. 

This  offence  is  not  included  in  the  1st  section  of  the  9th 
article  of  the  act,  because  that  section  embraces  offences  where 
no  provision  is  made  by  law  for  the  punishment  of  such  at- 
tempts. This  offence,  if  the  indictment  had  properly  charged 
it,  could  have  been  punished  under  section  87  of  article  2. 

Although  this  court  overrules  all  mere  technical  defects, 
niceties  which  had  grown  to  be  a  blemish  and  inconvenience 
in  the  law,  in  order  that  the  great  ends  of  society  may  not 
be  defeated  in  the  punishment  of  those  who  offend  against 
its  regulations,  yet  we  can  not  disregard  substantial  defects. 
It  appears  strange  to  us  why  the  circuit  attorneys  should  so 
often  leave  out  the  descriptive  words  in  the  offences  created 
by  our  statutes  and  resort  to  others.  This  defendant  was 
convicted  of  an  act  which  calls  aloud  for  punishment,  and  it 
is  with  much  reluctance  that  we  feel  compelled  to  send  this 
case  back.  But  we  must  look  to  the  law  and  decide  accord- 
ing to  its  mandates.  Judge  Scott  concurring,  the  judgment 
will  be  reversed,  and  cause  remanded. 


Nelson,  Plaintiff  in  Error,  v.  Johnson,  Defendant  in  Error. 

1.  In  an  action  for  the  price  of  slaves  sold,  the  defendant  may  recoup  the  dam- 
ages sustained  hy  him  by  reason  of  a  breach  of  warranty  of  the  slaves. 

Error  to  Cooper  Circuit  Court. 

This  was  an  action  upon  a  promissory  note  for  $300.  The 
defendant  set  up  in  his  answer  that  the  consideration  of  the 
note  had  failed ;  that  the  note  was  given  for  part  of  the  pur- 
chase money  of  two  slaves  sold  by  plaintiff  to  defendant ;  that 
the  plaintiff  had  warranted  the  said  slaves  to  be  soimd  and 
healthy  ;  that  they  were  not  sound  and  healthy  as  warranted. 
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The  court,  at  the  instance  of  the  defendant,  gave  the  follow- 
ing instruction  to  the  jury  :  "  If  the  jury  believe  from  the 
evidence  that  the  note  sued  upon  was  for  a  balance  of  the 
purchase  money  of  the  slaves  mentioned  in  the  defendant's 
answer,  and  that  said  slaves  were  warranted  by  plaintiff  to  be 
soun.d,  and  either  of  them  was  unsound  at  the  time  of  the 
sale,  then  they  must  take  the  same  into  consideration,  and 
abate  the  note  accordingly,  and  if  the  slave  was  lessened  in 
value  to  the  amount  of  the  note,  they  must  find  for  the  de- 
fendant/' 

Gardenhire  and  Morrow^  for  plaintiff  in  error. 

Adams  J  for  defendant  in  error. 

I.  A  breach  of  warranty  of  soundness  given  on  the  sale  of 
slaves  is  a  good  defence  against  a  note  for  the  purchase 
money,  and  may  be  set  up,  as  it  was  in  this  case,  by  way  of 
recoupment.  It  was  the  only  defence  relied  upon  in  the  an- 
swer, and  was  properly  presented  by  the  evidence  and  the 
Instruction  given  on  the  part  of  the  defendant. 

II.  The  suggestion  of  surjprise  in  the  plaintiff's  motion  and 
affidavit  for  a  new  trial  was  the  merest  pretence.  The  aflS 
davit  upon  its  face  showed  that  he  must  have  known  what 
the  defence  was,  although  he  may  never  have  in  fact  read  or 
heard  tlie  answer  read.  It  sets  up  as  an  excuse  his  own  neg- 
ligence. The  case  had  been  in  court  for  more  than  eighteen 
months,  and  the  answer  had  been  filed  in  the  cause  for  eigh- 
teen months,  and  the  cause  had  been  continued  by  the  plain- 
tiff himself  from  term  to  term  on  account  of  the  absence  of 
witnesses,  and  yet  witnesses  were  not  wanted  for  any  other 
purpose  than  to  rebut  the  proof  of  a  warranty  and  its  breach. 
Upon  the  trial  the  only  evidence  offered  or  given  on  either 
side  was  in  relation  to  this  issue  alone,  for  there  was  no  other 
issue  in  the  cause.  The  plaintiff  gave  evidence  to  show  that 
there  was  no  warranty,  and  the  receipt  referred  to  in  his  affi- 
davit (if  there  had  been  any  such)  was  only  cumulative,  and 
would  be  no  ground  for  setting  the  verdict  aside  even  if  he  had 
been  surprised.     (Beaucham  v.  Sconce,  12  Mo.  57  )     The 
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afiidavit  ought  to  have  alleged  due  diligence,  but  instead 
shows  the  grossest  negligence.  Even  if  the  party  had  been 
mistaken  as  to  the  nature  of  the  defence,  it  would  be  no 
ground  for  a  new  trial.  It  was  his  duty  to  inform  himself. 
The  answer  was  open  to  his  inspection,  and  if  he  failed  to 
look  at  it,  it  was  his  own  folly.  The  aflBdavit  does  not  aver 
that  the  verdict  is  unjust,  and,  to  warrant  the  court  in  inter- 
fering, such  an  averment  is  essential.  (See  Hanly  v.  Blan- 
ton,  1  Mo.  36  ;  Mushen  v.  Judy,  4  Mo.  831 ;  Elliot  v.  Leak, 
4  Mo.  540 ;  Stout  v.  Colver,  6  Mo.  251 ;  Lisle  v.  State,  6  Mo. 
426  ;  Stegers  v.  Darby,  8  Mo.  679 ;  Bobbins  v.  Alton  Marine 
&  Fire  Ins.  Co.  12  Mo.  387  ;  State  v.  Laramore  20  Mo.  427  ; 
Wells  V.  Sanger,  21  Mo.  854.) 

Ryland,  Judge,  delivered  the  opinion  of  the  court. 

Since  the  decision  made  by  this  court  in  the  case  of  Wade 
V.  Scott,  7  Mo.  509,  which  was  rendered  in  August,  1842,  it 
has  been  considered  as  the  settled  law  in  this  state  that  in  a 
suit  for  the  consideration  money  arising  on  the  sale  of  a 
slave,  the  defendant,  in  case  there  was  fraud  or  a  breach  of 
warranty,  may  give  evidence  showing  the  amount  of  damages 
sustained  by  him  by  reason  of  the  fraud  or  breach  of  war- 
ranty in  diminution  of  the  stipulated  price.  "  It  is  more 
reasonable,"  said  the  judge  who  delivered  the  opinion  of  the 
court,  "  that  when  a  suit  is  brought  to  recover  the  price  of 
an  article,  that  any  reduction  of  the  stipulated  price,  to  which 
the  defendant  may  be  entitled  either  from  a  fraud  or  breach 
of  warranty  in  the  sale,  should  be  made  in  the  action  in 
which  the  price  is  sought  to  be  recovered,  than  that  he  should 
be  driven  to  his  cross  action  for  a  redress  of  the  injury."  In 
House  V.  Marshall,  18  Mo.  368,  the  same  doctrine  is  held.  In 
this  case  the  notes  sued  on  were  given  for  the  purchase 
money  of  land  bought  by  defendant  of  the  plaintiflF.  We  held 
that  the  defendant  might  recoup  the  damages  sustained  by 
him  by  reason  of  the  false  and  fraudulent  representations  of 
the  plaintiflF  as  to  the  quality  and  advantages  of  the  land. 
(See  also  Grand  Lodge  of  Masons  v.  Knox,  20  Mo.  438.) 
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In  this  case  the  recoupment  of  damages  on  account  of  the 
breach  of  the  warranty  made  on  the  sale  of  the  slaves,  for  the 
purchase  of  whom  the  note  sued  on  was  given,  was  the  only  > 
defence  set  up  and  relied  upon  in  the  defendant's  answer. 
The  instruction  then  given  by  the  court  on  behalf  of  the  de- 
fendant was  unobjectionable.  The  evidence  oflFered  by  defen- 
dant conducing  to  show  there  was  a  warranty,  and  that  offer- 
ed by  plaintiff  conducing  to  show  there  was  none,  the  matter 
was  properly  left  to  the  finding  of  the  jury.  The  instruc- 
tions given  by  the  court  for  the  plaintiff  are  not  complained 
of,  and'  the  record  shows  that  all  were  given  which  he  asked. 

As  to  the  suggestion  of  surprise  which  is  made  by  the  plain- 
tiff in  his  aflBdavit  in  support  of  the  motion  for  a  new  trial,  in 
our  opinion,  there  is  no  weight  in  it.  At  most,  it  set  up  as 
an  excuse  his  own  negligence.  The  record  shows  that  there 
had  been  two  or  three  continuances  —  the  case  had  been 
pending  for  some  eighteen  months.  He  might  have  known 
the  defence  relied  on.  He  was  party  to  the  whole  transac- 
tion. He  knew  what  ha^  been  before  the  persons  who  had 
been  once  requested  to  arbitrate  the  difficulty.  He  had 
made  his  own  statement  and  knew  what  the  defendant  relied 
on  before  them.  We  can  not  regard  this  suggestion  of  sur- 
prise as  entitled  to  any  consideration. 

Upon  the  whole  record,  there  is  no  error  authorizing  a  re- 
versal.   Judge  Scott  concurring,  the  judgment  is  affirmed. 


BOATBLA.N  et  al.j  Respondents,  v.  Cubbt,  Appellants. 

1.  The  fikct  that  an  instrument,  the  foundation  of  an  action,  is  not  filed  with  a 
justice  of  the  peace,  is  no  ground  for  dismissing  the  suit ;  at  most  such  CeuI- 
ure  is  a  ground  for  a  continuance. 

2.  A  wife  may  when  she  becomes  discorert  affirm  and  ratifjr  a  deed  made  by 
her  during  corerture. 

8.  Though,  in  a  suit  in  behalf  of  persons  claiming  to  be  husband  and  wife  to 
recover  rent  of  the  wife's  land  alleged  to  be  due,  it  is  competent  for  them  to 
prove  the  marriage  by  evidence  of  cohabitation  and  by  general  reputation, 
yet  the  defendant  nuty  show  that  the  alleged  marriage  is  illegal  and  void. 


26      433 
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Appeal  from  Kansas  City  Court  of  Common  Pleas, 

This  was  a  suit  instituted  by  John  Boatman  and  Elizabeth, 
his  wife,  before  a  justice  of  the  peace,  to  recover  $40,  the 
rent  of  a  farm  for  six  months.  The  cause  was  taken  by  ap- 
peal by  the  defendant  Curry  to  the  Kansas  city  court  of 
common  pleas.  The  account  filed  before  the  justice  was  as 
follows :  "  Oliver  P.  Curry  to  John  Boatman  and  Elizabeth 
Boatman,  Dr.  To  one-half  year's  rent  of  farm,  at  $80  per 
year — $40."  Before  the  trial  the  defendant  moved  to  dis- 
miss the  cause  because  it  was  founded  on  a  certain  lease 
which  had  not  been  filed  with  the  justice  before  process  was 
issued.  This  motion  was  accompanied  by  proof  that  the 
same  motion  had  been  made  before  the  justice  and  had  been 
overruled.  The  court  overruled  the  motion.  The  plaintiffs 
"  proved  by  several  witnesses,"  says  the  bill  of  exceptions, 
"  that  plaintiff  Elizabeth  Boatman,  sometime  about  the  12th 
day  of  April,  A.  D.  1856,  and  whilst  the  wife  of  one  George 
Daniels,  leased  in  writing  to  one  Sylvanus  Crow  certain  prem- 
ises formerly  occupied  by  the  said  George  Da^icls  and  the 
said  Elizabeth  during  the  time  they  lived  together,  and  which 
continued  to  be  used  and  occupied  occasionally  by  said  George 
Daniels  after  the  commencement  of  a  suit  by  him  against 
the  said  Elizabeth  for  a  divorce.  Plaintiff  further  proved 
that  said  lease  was  produced  by  plaintiffs  on  the  trial  before 
said  justice,  but  that  since  said  trial  it  had  been  lost  or  mis- 
laid. Plaintiffs  were  then  permitted  to  prove  the  contents  of 
said  lease  without  being  required  to  prove  the  execution 
thereof,  to  which  defendant  objected ;  to  which  action  of  the 
court,  in  overruling  said  objection  and  admitting  said  evi- 
dence, defendant,  by  his  attorney,  excepted.  Plaintiffs  then 
proved  by  a  witness,  T n,  that  defendant  on  one  occa- 
sion, some  time  in  April,  A.  D.  1856,  and  after  he  had  taken 
possession  of  said  premises,  said  he  owed  Mrs.  Daniels  some 
rent,  but  did  not  state  the  amount.  Plaintiff  proved  by  an- 
other witness,  Casside,  that  defendant  told  him  that  the  de- 
fendant held  the  premises  and  that  he  stood  in  Crow's  shoes 
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iinder  Crow's  bond,  and  that  he  had  paid  Crow  forty  dol- 
lars. Plaintiffs  proved  by  one  Matthews  the  contents  of  said 
lease,  and  that  the  amount  of  rent  thereon  stipulated  to  be 
paid  by  Crow  to  Mrs.  Daniels  was  the  sum  of  eighty  dollars 
per  annum,  and  that  the  place  was  worth  one  hundred  and 
twenty  dollars  per  annum.  There  was  no  evidence  of  any 
contract  between  plaintiffs  or  either  of  them  and  defendant 
respecting  the  use  and  occupation  of  said  premises.  Before 
any  evidence  was  offered  by  plaintiffs,  defendant  made  to  said 
court  and  jury  a  special  denial  of  the  marriage  of  plaintiffs 
and  of  their  right  to  maintain  this  action  as  husband  and 
wife.  The  court  permitted  plaintiffs  to  prove  a  general  repu- 
tafion  of  their  marriage,  and  that  they  lived  together  as  hus- 
band and  wife,  to  which  evidence  defendants  objected,  and  to 
which  action  of  the  court  overruling  the  objection  and  admit- 
ting said  evidence  defendant  excepted.  Plaintiffs  made  no 
further  proof  of  their  marriage.  It  appeared  in  evidence 
that  the  said  Elizabeth,  who  sues  herein  by  the  name  of  Eliza- 
beth Boatman,  is  the  same  Elizabeth  Daniels  who  leased  said 
premises  to  said  Crow,  and  from  whom  the  said  George  Dan- 
iels subsequently  procured  a  divorce.  Defendant  then  offered 
in  evidence  a  certified  copy  of  the  record  of  a  judgment  of 
said  court  rendered  on  the  19th  day  of  July,  A.  D.  1856,  in 
a  certain  cause  between  the  said  Greorge  Daniels  as  plaintiff 
and  the  said  Elizabeth  Boatman,  one  of  the  present  plaintiffs, 
then  Elizabeth  Daniels,  as  defendant,  divorcing  the  said 
George  Daniels  from  the  said  Elizabeth  Daniels.  To  the  in- 
troduction whereof  plaintiffs  objected  for  irrelevancy.  De- 
fendant then  stated  to  the  court  its  supposed  relevancy  and 
purpose  thereby  to  prove,  1st,  the  coverture  of  plaintiff  Eliz- 
abeth Boatman  at  the  time  of  the  leasing  by  her  to  said 
Crow ;  and,  2d,  her  incapacity  to  marry  again  for  the  space 
of  five  years  from  the  said  19th  day  of  July,  A.  D.  1856,  the 
date  of  said  judgment  of  divorce.  The  court  sustained  plain- 
tiff's objection  to  the  introduction  of  said  judgment  for  irrel- 
evancy and  excluded  the  same  from  the  jury  ;  to  which  opin- 
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ion  and  action  of  the  court,  in  sustaining  said  objection  and 
excluding  said  evidence,  defendant  excepted." 

The  court,  at  the  instance  of  the  plaintiff,  gave  the  follow- 
ing instructions :  "1.  If  the  jury  believe  from  the  evidence 
that  defendant  occupied  the  farm  or  tract  of  land  rented  by 
Sylvanus  Crow  from  plaintiflF  Elizabeth  Boatman  during  the 
year  ending  April,  1857,  they  will  find  for  the  plaintiffs  what- 
ever amount  they  may  believe  from  the  evidence  remains 
unpaid  of  the  rent  which  said  Crow  was  bound  to  pay  by  vir- 
tue of  his  contract  with  said  Elizabeth.  2.  If  the  jury  be- 
lieve from  the  evidence  that  defendant  agreed  to  take  the 
farm  ofiF  the  hands  of  said  Crow,  and  by  reason  and  in  pursu- 
ance of  said  agreement  took  possession  of  and  occupied  said 
farm,  they  will  find  for  plaintiflFs  the  amount  which  they  may 
believe  due  on  the  1st  of  January,  1857,  on  account  of  the 
use  and  occupancy  of  said  farm  under  the  contract  of  April, 
1856.  3.  That  George  Daniels,  the  former  husband  of  said 
Elizabeth  Boatman,  has  no  right  to  and  can  not  by  reason  of 
his  marriage  with  her  legally  claim  any  of  the  money  or  pro- 
perty of  his  said  wife  which  he  had  not  reduced  into  actual 
possession  prior  to  the  term  of  his  divorce  from  her." 

The  court,  at  the  instance  of  the  defendant,  gave  the  fol- 
lowing instruction :  "  4.  Unless  the  jury  believe  from  the 
evidence  that  said  John  and  the  said  Elizabeth  were  legally 
married  prior  to  the  commencement  of  this  suit,  they  must 
find  for  defendant." 

NaptaHy  for  appellant. 

I.  The  court  erred  in  admitting  proof  of  the  contents  of  a 
lease  without  preliminary  proof  of  its  execution.  By  the  in- 
structions and  testimony  it  will  be  seen  that  the  responsibi- 
lity of  defendant  was  based  upon  a  lease  to  a  third  person, 
and  this  lease  was  of  course  inadmissible  without  proof  of  its 
execution. 

II.  The  lease  was  invalid  if  executed  by  a  married  woman, 
and  the  plaintiffs'  own  proof  showed  this  to  be  the  case. 
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III.  Although  proof  of  general  reputation  might  in  ordina- 
ry cases  of  this  character  be  suflScient  to  establish  a  marriage, 
yet  as  the  marriage  was  expressly  put  in  issue  and  the  defen- 
dant oflFered  record  eyidence  of  the  incapacity  of  Mrs.  Daniels 
to  contract  a  second  marriage  at  the  time  of  the  alleged  mar- 
riage, the  court  erred  in  excluding  such  proof  and  determin- 
ing general  reputation  to  be  conclusive. 

IV.  But,  apart  from  these  questions,  the  first  instruction 
given  by  the  court  was  wrong,  and  the  instruction  is  inde- 
pendent and  not  ratified  or  in  any  way  aflFected  by  any  other 
instruction  given  on  either  side.  It  assumes  the  liability  of 
defendant  on  account  of  a  tenancy  supposed  to  exist  between 
plaintiffs  or  one  of  them  and  a  third  person,  with  whom  no 
connection  of  defendant  is  required  to  be  shown — no  agree- 
ment to  assume  his  liabilities — no  acknowledgment  of  tenan- 
cy— and  without  reference  to  any  payment  made  to  such 
third  person. 

V.  The  second  instruction  is  also  wrong.  In  short,  what- 
ever may  be  the  merits  of  this  case,  in  an  ordinary  action  for 
use  and  occupation,  which  the  evidence  does  not  disclose,  it 
is  manifest  that  there  was  an  entire  failure  of  proof  to  put 
the  defendant  on  the  same  footing  of  responsibility  with  the 
lessee  Crow,  and  the  instructions  of  the  court  did  not  place 
the  points  of  law  clearly  before  the  jury. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

There  is  nothing  in  the  point  that  the  lease  was  not  filed 
with  the  justice  before  suit  was  brought.  The  defendant  was 
no  party  to  the  lease,  and  of  course  it  could  not  be  the  foun- 
dation of  an  action  against  him.  There  is  nothing  in  the  re- 
cord in  relation  to  an  assignment  of  it.  Besides,  it  is  no 
ground  for  dismissal  that  the  instrument  —  the  foundat- 
ion of  the  action — is  not  filed  with  the  justice ;  at  most,  such 
failur©  can  only  cause  a  continuance,  if  one  is  necessary 
to  a  fairt  rial. 

The  deed  of  a  married  woman  may  be  void ;  but  if  it  is  void 
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why  insist  on  its  execution  being  proved  ?  No  doubt,  when 
the  loss  of  an  instrument  is  established,  its  execution  must  be 
proved  before  it  can  be  read.  (1  Starkie,  349.)  How  that 
is  to  be  done  will  depend  on  the  circumstances  of  the  case, 
taking  care  not  to  allow  an  inferior  degree  of  evidence  when 
it  appears  that  evidence  of  a  higher  degree  is  attainable.  But 
though  the  deed  of  a  married  woman  may  be  void,  yet  when 
she  becomes  discovert,  there  is  nothing  that  prevents  her 
from  acquiescing  in  the  contract  stated  in  the  deed ;  and  if 
she  docs  so  and  both  parties  agree  to  it,  they  will  be  bound  by 
it,  and  it  is  not  for  third  persons  to  object  to  the  validity  of 
such  an  agreement. 

It  was  allowable  for  the  defendant  to  show  that  the  mar- 
riage established  by  evidence  of  reputation  and  cohabitation 
was  illegal  and  void.  The  proof  of  marriage  by  cohabitation 
was  sufficient  in  this  form  of  action,  and  the  defendant  could 
not  change  the  nature  of  the  evidence  necessary  to  prove  a 
marriage  by  any  averment  he  might  make  that  there  was  no 
marriage  between  the  parties,  or  by  an  attempt  to  raise  an 
issue  on  the  specific  denial  that  there  was  an  actual  marriage. 
But  though  a  marriage  may  be  proved  by  evidence  of  coha- 
bitation, yet  it  is  competent  for  a  party  to  show  that  it  was 
illegal  and  void.     (2  Starkie,  221,  939.) 

The  judgment  must  be  reversed  for  the  giving  of  the  first 
instruction  asked  by  the  plaintiffs.  It  is  wholly  unfounded 
in  law.  The  statement  of  the  proposition  therein  contained  is 
sufficient  for  its  refutation.  Nor  is  it  helped  by  the  rule  that 
all  the  instructions  given  in  a  cause  must  be  considered  to- 
gether. The  proposition  contained  in  the  instruction  is  an 
independent  one,  and  of  itself  warranted  a  verdict.  Besides, 
if  the  rent  of  the  farm  was  eighty  dollars  a  year,  although  the 
defendant  may  have  enjoyed  it  for  six  months,  yet  it  may  be 
his  enjoyment  was  not  as  beneficial  as  that  of  him  who  en- 
joyed it  for  the  six  preceding  months.  The  occupancy  of  the 
defendant  may  have  been  for  a  time  when  no  crop  could 
have  been  made.  In  the  absence  of  all  agreement  as  to  the 
amount  of  rent  to  be  paid,  the  plaintiffs  could  only  recover 
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the  value  of  the  enjoyment  to  the  defendant.  Judge  Ryland 
concurring,  the  judgment  will  be  reversed  and  the  cause 
remanded  ;  Judge  Leonard  absent. 


The  State,  PlaintiflF  in  Error,  v.  Wetheepord,  Defendant 

in  Error. 

1.  Where  two  are  jointly  indicted,  and  one  only  applies  for  a  change  of  venue, 
an  order  removing  the  «ause  will  be  effectual  only  as  to  the  one  so  applying ; 
if  a  recognizance  be  in  such  case  entered  into  by  both  to  appear  in  tlie  court 
to  which  the  cause  is  removed,  it  will  be  void  as  to  the  one  not  applying  for 
a  change  of  venue. 

Error  to  Benton  Circuit  Court, 

Henderson  Wetherford  and  Clemsey  Wetherford  were 
jointly  indicted  in  the  Morgan  circuit  court  at  the  March 
term,  1852,  for  a  felonious  assault  upon  one  Cline,  with  intent 
to  kill.  After  several  continuances,  at  the  April  term,  1854, 
Clemsey  Wetherford  failing  to  appear,  a  forfeiture  of  her  re- 
cognizance was  taken.  At  the  October  term,  1854,  Hendci> 
son  Wetherford  filed  the  following  petition  for  a  change  of 
venue : 

"  To  the  Honorable  the  Circuit  Court  within  and  for  Mor- 
gan county,  and  state  of  Missouri :  Your  petitioner,  Hender- 
son Wetherford,  would  respectfully  state  that  he  believes  the 
defendants  can  not  have  a  fair  trial  of  this  cause  in  this  judi- 
cial circuit  on  account  of  the  prejudice  of  the  circuit  judge, 
and  that  he  only  became  satisfied  of  said  prejudice  since  the 
calling  of  this  case.  Defendants  therefore  respectfully  ask 
that  said  cause  may  be  sent  by  change  of  venue  to  some  judi- 
cial circuit  where  such  prejudice  does  not  exist.  Henderson 
Wetherford  makes  oath  and  says  he  believes  the  matters  sta- 
ted in  the  foregoing  petition  are  true.  [Signed]  Henderson 
Wetherford.'' 

The  court  thereupon  granted  the  prayer  of  the  petition  and 
made  an  order  removing  the  cause  to  the  Benton  circuit 
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court.  Henderson  Wetherford  and  Clemsey  Wetherford  both 
entered  into  a  recognizance  to  appear  in  the  Benton  circuit 
court.  Clemsey  Wetherford  failing  to  appear  to  answer  to 
the  indictment  in  the  Benton  circuit  court,  her  recognizance 
was  forfeited  and  9u  scire  facias  awarded.  On  the  return  day 
of  the  scire  facias,  Clemsey  Wetherford  appeared  and  filed  a 
motion  to  set  aside  the  forfeiture  of  the  recognizance  and 
dismiss  the  cause  and  all  proceedings  had  in  relation  to  Clem- 
sey Wetherford,  because  the  indictment  was  found  in  the 
county  of  Morgan  and  there  never  was  any  change  of  venue 
taken  to  the  Benton  circuit  court,  because  the  Benton  circuit 
court  had  no  right  to  take  such  forfeiture ;  that  said  Clemsey 
was  not  bound  to  appear  in  the  Benton  circuit  court  by  force 
or  virtue  of  said  recognizance ;  and  that  the  court  had  no 
jurisdiction  of  the  same.  The  motion  was  sustained  and  the 
proceedings  dismissed,  and  the  defendant,  with  her  securi- 
ties, discharged. 
The  State  brings  the  cause  here  by  writ  of  error. 

Etvinffj  (attorney  general,)  for  the  State. 

I.  Although  the  petition  for  the  change  of  venue  was  not 
signed  or  sworn  to  by  defendant  in  error,  yet  it  was  made 
on  behalf  of  herself  and  her  co-defendant  jointly,  and  the 
ground  of  application  is  by  the  terms  of  the  petition  made 
applicable  to  both.  The  petition  alleges  that  ^^  defendants 
can  not  have  a  fair  trial,"  and  they,  "  defendants,"  ask  the 
change  of  venue.  The  order  of  the  court  is,  "  that  the  prayer 
of  the  petition  be  granted."  The  order  is  in  accordance  with 
the  petitiop  and  applies  to  botlv  defendants.  Both  defendants 
entered  into  a  recognizance  in  open  court,  which  is  entered 
of  record,  to  appear  in  the  Benton  circuit  court  to  answer 
the  indictment  against  them.  Although  certain  forms  were 
not  complied  with  by  defendant,  yet,  having  consented  to  the 
change  of  venue,  waived  her  right  to  a  trial  by  a  jury  of  the 
vicinage,  claimed  the  benefit  of  a  trial  elsewhere  before  a 
court  having  jurisdiction  of  the  ofience,  and  referred  her 
cause  to  its  decision,  she  can  not  afterwards  allege  that  such 
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court  has  no  jurisdiction.  The  constitutional  right  of  trial 
by  a  jury  of  the  vicinage  is  intended  for  the  benefit  and  pro- 
tection of  the  accused ;  yet  when  this  is  waived,  as  it  was  by 
defendant,  and  a  change  of  venue  was  procured,  by  her  own 
act  and  consent,  to  a  court  of  competent  jurisdiction  on  easier 
terms  than  if  she  had  complied  with  all  the  forms  of  the  law, 
shall  the  omission  to  sign  and  swear  to  the  petition  avail  her  ? 
(Porter  v.  State,  5  Mo.  688 ;  The  People  v.  Scotes,  3  Scam. 
851.)  Shall  defendant,  after  thus  consenting  to  a  change  of 
venue  and  obtaining  it,  without  observing  certain  forms  re- 
quired by  law,  be  allowed  to  make  it  the  means  of  escaping 
from  the  custody  of  the  law,  and  evading  her  recognizance 
to  appear  and  answer  to  the  indictment  ?  It  does  not  lie  in 
the  mouth  of  a  party  who  has  obtained  change  of  venue  to 
object  to  a  trial  in  the  court  to  which  he  has  caused  it  to  be 
removed,  if  enough  appears  to  give  that  court  jurisdiction. 
(McBain  v.  Enloe,  13  111.  76.) 

Wright  and  Johnson^  for  defendants  in  error. 

I.  There  was  no  removal  of  the  cause  as  to  Clemsey  Weth- 
erford. The  constitution  secures  to  the  accused  the  right,  in 
prosecutions  on  presentment  or  indictment,  to  a  speedy  trial 
by  an  impartial  jury  of  the  vicinage.  In  a  case  like  the  pre- 
sent, when  a  cause  is  the  prejudice  of  the  judge,  a  change  can 
only  be  made  upon  the  application  of  the  person  in  whose 
favor  it  is  awarded,  unless  the  accused  is  a  slave  or  a  minor. 
(K.  C.  1845,  sec.  19,  p.  864.)  Clemsey  Wetherford  did  not 
apply  for  the  change,  and  the  fact  that  she  subsequently  en- 
tered into  the  recognizance  does  not  alter  the  case.  (Fanny 
V.  The  State,  6  Mo.  141 ;  Hunter  et  al.  v.  The  People,  1 
Scam.  454.)  One  person,  though  jointly  indicted  with  an- 
other, can  not  deprive  the  other  of  his  constitutional  right  of 
being  tried  in  the  court  where  the  charge  is  laid. 

II.  But  it  is  manifest  from  the  record  the  court  only  in- 
tended to  remove  the  case  as  to  Henderson  Wetherford.  A 
forfeiture  of  Clemsey  Wetherford's  recognizance  had  been 
taken  at  a  previous  term.     The  entry  shows  that  Henderson 
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Wetherford  alone  applied  for  the  removal  of  the  cause  ;  that 
he  alone  appeared  and  filed  the  petition,  which  was  signed 
and  verified  by  himself  only,  and  in  the  order  making  the 
change  the  cause  is  headed  against  him  alone.  The  statute 
requires  the  cause  of  removal  to  be  specified  in  the  order, 
and  the  cause  here  specified  is  the  prejudice  of  the  judge 
against  Henderson  Wetherford  and  not  against  the  defendant 
in  error.  The  indictment,  as  against  Clemsey  Wetherford, 
still  remains  in  the  Morgan  circuit  court.  The  recognizance 
to  appear  in  the  Benton  circuit  court  was  of  no  eflfect,  and  a 
forfeiture  could  not  be  taken  upon  it.  (Barker  v.  The  Peo- 
ple, 11  Gilm.  678.) 

RrLAND,  Judge,  delivered  the  opinion  of  the  court. 

The  venue  in  this  case,  so  far  as  regards  the  defendant 
Clemsey  Wetherford,  was  improperly  changed  from  Morgan 
circuit  court  to  the  Benton  county  circuit  court.  Clemsey 
Wetlujrford  did  not  petition  for  the  change — took  no  steps  to 
have  it  ordered,  and  the  circuit  court  of  Benton  county  had 
no  jurisdiction  over  the  case,  so  far  as  it  relates  to  her. 

The  judgment  of  that  court  then  discharging  the  defen- 
dant Clemsey  from  the  indictment  was  improper,  and  it 
must  be  reversed.  The  judge  of  the  Benton  circuit  court 
should  have  remanded  the  case  so  far  as  the  defendant  Clem- 
sey was  concerned,  to  the  Morgan  circuit  court ;  have  sent  it 
back,  and  sent  her  back  too,  to  be  tried  in  the  Morgan  circuit 
court ;  should  not  have  discharged  her.  The  judgment  is 
reversed,  and  the  Morgan  circuit  court  is  directed  to  proceed 
and  try  the  defendant  Clemsey  on  the  indictment,  which  is 
considered  as  still  pending  in  that  court ;  Judge  Scott  con- 
curring. 
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Calhoun  v.  Bufpington,  Auditor  op  Public  Accounts. 

1.  The  state  is  liable  to  pay  costs  in  a  criminal  prosecution  against  a  slave  only 
in  case  the  slave  is  convicted  of  a  capital  offence  and  is  executed ;  an  escape 
of  the  slave  from  custody  or  his  execution  by  a  mob,  either  before  or  after 
conviction,  would  not  be  sufficient  to  render  the  state  liable  for  costs. 

Petition  for  a  mandamus.  This  was  an  application  in  be- 
half of  Calhoun  as  clerk  of  the  circuit  court  of  Clay  county, 
for  a  mandamus  to  the  auditor  of  public  accounts,  requiring 
him  to  audit  and  allow  two  bills  of  costs — one  in  the  case  of 
The  State  v.  Edmund,  a  slave — the  other  in  the  case  of  The 
State  V.  Peter,  a  slave.  In  the  first  case  the  defendant  was 
indicted  for  murder  in  the  first  degree,  committed  to  jail,  and 
before  trial  he  escaped  therefrom,  and  has  not  been  retaken. 
Afterwards  at  the  October  term  of  the  circuit  court,  1854,  on 
motion  of  the  circuit  attorney,  the  cause  was  continued  gen- 
erally and  to  pass  off  the  docket.  In  the  last  mentioned 
case,  defendant  was  indicted  for  murder  in  the  first  degree 
and  committed  to  jail  to  await  his  trial  at  the  April  term  of 
the  court.  Previous  to  that  term  defendant  was  taken  from 
the  custody  of  the  sherifi*  of  Clay  county  and  himg.  These 
bills  of  costs  were  certified  to  the  auditor,  who  refused  to 
allow  them  because,  in  his  opinion,  the  state  was  not  liable  to 
pay  them.  The  fees  in  both  cases  accrued  under  the  act  of 
1845.  The  counsel  for  the  petitioner  and  the  attorney  gen- 
eral agreed  to  the  foregoing  statement  of  facts  ;  it  was  also 
agreed  that  the  decision  of  the  Supreme  Court  might  be  made 
upon  tlie  application  with  the  same  efiect  as  upon  the  return 
to  an  alternative  mandamus. 

WilsoTij  for  petitioner. 

Ewingj  (attorney  general,)  for  auditor. 

I.  The  State  is  not  liable  for  the  costs.  (R.  C.  1845,  sees. 
13, 14, 15  and  16,  art.  2,  tit.  Costs  in  Crim.  Ca^es,  p.  250.) 
Under  this  law  the  State  is  not  chargeable  with  costs  except 
in  cases  of  conviction,  and  then  only  where  the  slave  is  con- 
victed of  a  capital  offence  and  executed. 
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Ryland,  Judge,  delivered  the  opinion  of  the  court. 

From  the  facts  set  forth  in  the  agreed  case,  upon  which 
the  mandamus  against  the  auditor  is  prayed  for,  this  court 
must  refuse  the  writ.  The  State  is  only  liable  to  pay  the  costs 
in  a  prosecution  against  a  slave  when  the  slave  has  been  con- 
victed and  executed  capitally.  Conviction  alone  and  escape 
l>cfore  execution  will  not  put  the  costs  on  the  State.  The 
16th  section  of  2d  article  of  the  act  concerning  costs  is  as  fol- 
lows :  "  If  a  slave  be  convicted  of  any  capital  ofiFence  and  ex- 
ecuted the  costs  shall  be  paid  by  the  State."  The  13th  sec- 
tion of  the  same  article  is  as  follows :  "  If  a  slave  shall  be 
convicted  of  any  oflFence  in  a  case  where,  if  the  convict  was  a 
iree  person  he  would  be  liable  to  pay  costs,  such  slave  shall 
l)c  sold  to  satisfy  such  costs,  imless  the  master  or  owner  ap- 
pear and  pay  the  same  within  sixty  days  after  they  become 
due."  The  14th  section  directs  the  sheriff  how  to  proceed 
to  sell  the  slave,  &c.  The  15th  section  is  as  follows  :  "  Any 
slave  convicted  of  a  capital  offence,  who  shall  be  reprieved  or 
pardoned  by  the  executive,  shall  be  sold  to  satisfy  the  costs, 
unless  the  owner  or  master  appear  and  pay  the  same  within 
the  time  prescribed  in  the  second  preceding  section" — 13th 
section. 

Now  the  law  is  plain,  and  we  can  see  the  obvious  design  of 
the  legislature  was  not  to  subject  the  State  to  pay  costs,  when 
a  slave  was  prosecuted  for  any  offence  and  convicted  of  it, 
until  he  was  executed ;  for,  as  long  as  he  could  be  sold,  or  as 
long  as  life  was  not  taken  as  the  punishment,  the  slave  was 
to  be  liable  to  pay  the  costs.  He  was  to  be  sold  to  raise  the 
funds  to  pay  the  costs.  He  was  to  be  executed.  The  lawless 
violence  of  a  mob,  in  its  impatience  to  inflict  punishment, 
taking  the  life  of  a  slave,  is  not  the  execution  contemplated 
by  this  statute,  even  if  the  slave  had  been  convicted  before 
ho  was  hung  by  the  mob.  The  escape  from  prison  does  not 
render  the  State  liable  even  after  conviction.  He  must  be 
executed  under  the  process  of  the  court  as  a  pimishment  of 
the  offence  before  the  State  becomes  liable  to  pay  the  costs. 
Judge  Scott  concurring,  the  writ  is  refused. 
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City  of  Fayette  r.  Shafroth. 


City  op  Payette,  Plaintiff  in  Error,  v.  Shafroth,  Defen- 
dant iu  Error. 

1.  The  act  incorporating  the  dty  of  Fayette  confers  upon  the  mayor  thereof 
the  Bame  jurisdiction,  in  cases  arising  in  said  dty,  that  justices  of  the  peace 
hare  in  their  respective  townships ;  (Sess.  Acts,  1855,  A^j.  Sess.  p.  212,  sec. 
11 ;)  he  can  not  entertain  jurisdiction  of  an  action  for  a  penalty  exceeding 
ninety  doUars  imposed  by  an  ordinance  of  said  dty. 

Error  to  Howard  Circuit  Court, 

This  was  a  prosecution  instituted  in  the  name  of  the  "  City 
of  Payette,"  before  the  mayor  of  said  city,  against  John  Sha- 
froth, for  violations  of  an  ordinance  of  said  city  "  to  regulate 
the  liquor  traffic."  The  complaint,  or  rather  one  of  the  com- 
plaints, is  in  the  following  form  : 

"  December  26, 1856.  John  Shafroth  to  the  City  of  Pay- 
ette, Dr.  To  one  hundred  dollars  for  violation  of  the  first 
section  of  an  ordinance  of  said  city,  entitled  '  An  ordinance 
to  regulate  the  liquor  traflSc,'  in  this,  to-wit :  that  he  sold  to 
Mr.  A.  B.  one  gallon  of  brandy,  on  or  about  the  20th  day  of 
December,  1856,  within  the  corporate  limits  of  said  city. 
[Signed]  W.  W.  M.,  City  Constable." 

There  were  two  other  complaints  alleging  violations  of  the 
same  ordinance,  one  hundred  dollars  being  claimed  in  each. 
Judgment  was  rendered  against  the  defendant  for  f  100  and 
costs,  in  all  $110.  An  appeal  was  taken  to  the  circuit  court. 
In  the  circuit  court  the  defendant  moved  the  court  to  dismiss 
the  proceedings  because  the  mayor  had  no  jurisdiction  there- 
of, and  because  the  amount  claimed  exceeded  his  jurisdic- 
tion.   The  court  overruled  the  motion. 

Certain  ordinances  of  the  city  of  Payette  were  offered  in 
evidence  on  the  part  of  plaintiff.  The  defendant  objected  to 
their  introduction,  on  the  ground  that  the  suit  was  brought 
in  the  name  of  the  City  of  Payette  and  not  in  the  name  of 
"  The  Mayor,  Councilmen  and  Citizens  of  the  city  of  Pay- 
ette," as  required  by  the  charter.  The  objection  was  sus- 
tained. The  plaintiff  offered  to  amend  by  inserting  the 
29 — ^VOL.  XXV. 
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"  Mayor,  Councihnen  and  Citizens  of  the  City  of  Fayette,"  in 
lieu  of  "  The  City  of  Fayette,"  wheifever  the  latter  name  oc- 
curred. The  court  refused  to  allow  the  amendment.  Plain- 
tiff took  a  nonsuit  with  leave  to  move  to  set  the  same  aside. 

WilliamSy  Gardenhire  and  Morrow j  for  plaintiff  in  error. 

Prewittj  for  defendant  in  error. 

I.  The  suit  is  in  the  wrong  name  (see  Sess.  Acts,  1855, 
p.  210 ;  Section  1  of  Charter;  4  Iredell  Eq.  195),  and  can 
not  be  amended  in  the  circuit  court ;  (Kraft's  Adm'r  v. 
Hurtz  &  Jungk,  11  Mo.  Ill ;  Flenmi  v.  Wliitmore,  23  Mo. 
430.) 

II.  The  mayor  has  the  same  jurisdiction  as  a  justice  of  the 
peace.  (Charter;  Sess.  Acts,  1855,  Adj.  Sess.  p.  212,  §  11.) 
This  exceeds  a  justice's  jurisdiction.  (2  R.  C.  1855,  p.  925.) 
Plaintiff  can  not  remit  the  excess  in  the  circuit  court.  (2 
Mo.  13 ;  Robnell  v.  Nuren,  9  Mo.  246 ;  Batchelor  v.  Bess, 
22  Mo.  402)  ;  nor  can  consent  before  the  justice  confer  juris- 
diction.   (Stone  V.  Corbett,  20  Mo.  350.) 

III.  The  courts  of  the  country  are  the  proper  forums  to 
recover  penalties  for  the  breach  of  any  ordinance  of  a  corpo- 
ration (Angel  &  Ames  on  Corp.  304)  ;  and  a  jurisdiction 
having  been  conferred  on  the  mayor  and  limited  by  express 
provision  of  the  charter,  the  power  can  not  be  implied  in  the 
city  to  confer  a  greater  jurisdiction.  If  the  legislature  had 
intended  to  authorize  the  city  to  erect  any  court  to  try  offen- 
ders against  her  ordinances,  it  would  not  have  been  left  to 
implication.  Corporate  powers  are  strictly  construed.  (2 
Kent,  Com.  299 ;  9  Mo.  502.)  More  especially  ought  not 
the  power  to  be  implied  to  confer  unlimited  jurisdiction  on 
the  mayor,  who  is  a  party  to  the  suit  when  properly  brouglit. 
(Broom's  Legal  Maxims,  109 ;  1  Thomas'  Coke,  side  page, 
15  ;  Wilcock  on  Corp.  86,  91.) 

IV.  The  mayor  can  have  no  jurisdiction,  because  he  is  the 
executive  (Charter,  §  10,)  and  part  of  the  law-making  power, 
(§  6, 13, 18  and  19,)  and  the  oflBces  are  incompatible.  (Con- 
stitution of  Missouri,  article  2 ;  State  v.  Stutt,  2  Ark.  282 ; 
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State  Bank  v.  Curran,  5  Eng.  142  ;  3  Greenl.  484  ;  Bamford 
V.  Melviii,  7  Greenl.  17  ;  2  Dallas,  409 ;  13  How.  44  ;  State 
V.  Fry,  4  Mo.  120 ;  12  Mo.  498.) 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

The  11th  section  of  the  act  to  incorporate  the  city  of  Fay- 
ette, approved  December  7th,  1855,  provides  that  the  mayor 
shall  be,  ex  officio^  a  justice  of  the  peace  within  and  for  the 
city,  and  shall  have  the  same  jurisdiction,  in  all  cases  in  the 
city,  as  justices  of  the  peace  have  in  their  respective  town- 
ships. Among  other  things,  the  first  and  second  sections  of 
the  first  article  of  the  act  establishing  justices'  courts  and  re- 
gulating proceedings  therein  declares  that  "  every  justice  of 
the  peace  is  authorized  to  hold  a  court  for  the  trial  of  all  ac- 
tions for  any  penalty  not  exceeding  ninety  dollars,  given  by 
any  statute  of  this  state."  These  sections  clearly  show  that, 
except  in  actions  on  bonds  and  notes,  the  legislature  intend- 
ed that  justices  of  the  peace  should  not  entertain  jurisdiction 
in  any  other  cases,  where  the  amount  in  controversy,  exclu- 
sive of  interest,  exceeded  ninety  dollars.  The  penalty  here 
sought  to  be  recovered  is  for  the  sum  of  one  hundred  dollars. 
'  Under  the  charter  the  corporate  authorities  had  no  authority 
to  enlarge  the  jurisdiction  of  the  mayor  beyond  the  sum  fixed 
by  that  instrument. 

The  charter  is  to  the  corporate  authorities  what  the  state 
constitution  is  to  the  general  assembly.  As  a  law  against  the 
constitution  is  void,  so  an  ordinance  of  a  corporation  against 
the  provisions  of  its  charter  is  of  no  validity.  Judge  Ryland 
concurring,  judgment  affirmed  ;  Judge  Leonard  absent.* 

*  Leoxard,  Judge,  by  reason  of  Indisposition,  was  necessarily  absent  dur- 
ing this  term. 


[end   op  JULY  TERM.] 
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CASES 

ARGUED   AND   DETERMINED 

IN 

THE  SUPREME  COURT 

OF 

THE   STATE   OF  MISSOURI, 

OCTOBER  TERM,  1867,  AT  ST.  LOUIS. 


City  op  Carondelet,  Appellant,  v.  City  op  St.  Louis,  Re- 
spondent. 

1.  The  act  of  Congress  of  June  13,  1812,  propria  vigore,  vested  in  the  inhabit- 
ants of  the  various  towns  and  villages  designated  in  the  first  section  of  said 
act  the  absolute  legal  title  to  the  common  possessed  and  used  as  such  by 
them  respectively  prior  to  December  20,  1808. 

2.  To  enable  the  inhabitants  of  a  town  or  village  designated  in  said  act  to  as- 
sert title  to,  and  recover  possession  of,  land  as  common  confirmed  by  said  act 
of  June  13, 1812,  no  United  States  survey  is  required ;  proof  of  possession 
and  user  as  common  prior  to  December  20,  1803,  is  sufficient. 

8.  The  approved  U.  S.  survey  of  the  common  of  St.  Louis  is  not  conclusive  as 
against  the  inhabitants  of  the  ac^acent  town  (now  city)  of  Carondelet.  It 
may  be  shown  in  their  behalf  tliat  land  embraced  within  said  survey  was 
used  and  possessed  prior  to  December  20,  1808,  as  common  of  Carondelet ; 
and  that  too  although  it  is  not  embraced  within  the  U.  S.  survey  of  the  com- 
mon of  Carondelet 

4.  An  approved  United  States  survey  of  the  common  confirmed  to  the  inhabit- 
ants of  a  town  or  village  by  the  act  of  June  13,  1812,  is  prima  facie  evidence 
of  the  true  location  and  extent  of  such  common. 

6.  Such  survey  would  not,  however,  be  conclusive  and  binding  upon  the  in- 
habitants of  sudh  village  unless  accepted ;  it  might  be  shown  that  it  had 
never  been  accepted,  and  that  it  was  incorrect 
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6.  No  fbnnal  act  is  necessary  to  constitute  an  acceptance ;  it  may  be  inferred 
from  Tarious  acts  and  circumstances ;  and  it  is  the  prorince  of  the  court  to 
declare  to  the  jury,  as  a  matter  of  law,  the  legal  eflect  oi  such  acts  and  cir- 
cumstances. 

Appeal  from  Si.  Louis  Land  Court. 

The  city  of  Carondelet  seeks  in  this  action  to  recover  pos- 
session of  certain  lots  of  ground  in  the  possession  of  the  city 
of  St.  Louis.  Carondelet  asserts  title  to  said  lots  under  the 
act  of  Congress  of  June  13, 1812,  as  a  portion  of  the  common 
confirmed  to  her  by  said  act.  The  city  of  St.  Louis  also  as- 
serts title  thereto  as  conmion  confirmed  to  her  by  said  act  of 
Congress. 

At  the  trial  the  testimony  of  sundry  aged  persons  (Antoine 
Smith,  Pierre  Chouteau,  jr.,  Amable  Chartrand  and  Paul 
Robert),  familiar  with  the  location  and  boundaries  of  the 
commons  of  Carondelet  and  St.  Louis,  as  possessed  and  used 
by  said  villages  respectively  prior  to  December  20, 1803,  and 
since,  vras  introduced  and  relied  upon  by  plaintiff.  From 
this  testimony  it  appeared  that  during  the  Spanish  domina- 
tion, and  at  the  time  of  the  change  of  government,  the  re- 
cognized boundary  line,  separating  the  conunon  of  St.  Louis 
from  the  common  of  Carondelet,  conunenced  at  a  point  on 
the  bank  of  the  Mississippi  river  known  as  the  "  Sugar-loaf," 
and  from  thence  ran  to  the  north-east  comer  of  the  common 
field  of  Carondelet ;  that  previous  to  the  change  of  govern- 
ment there  had  been  a  fence  running  from  the  "  Sugar-loaf' 
to  the  said  comer  of  the  said  common  field ;  that  the  inhabit- 
ants of  St.  Louis  used  as  common  the  land  lying  north  of 
said  boundary  line  and  fence,  while  the  inhabitants  of  Caron- 
delet possessed  and  used  as  conmion  the  land  lying  south  of 
said  line,  including  the  land  in  controversy.  The  plaintiff  also 
introduced  in  evidence  an  order  of  the  St.  Louis  court  of  com- 
mon pleas,  dated  November  9, 1819,  incorporating  the  town  of 
St.  Louis  upon  petition  of  the  inhabitants,  and  designating  a 
line  running  due  west  from  the  "  Sugar-loaf  as  the  southern 
limit  of  the  corporation,  and  ordering  the  metes  and  bounds 
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to  be  surveyed  and  a  plat  thereof  recorded ;  also  a  survey  of 
the  limits  of  the  towu  as  thus  incorporated,  made  in  the 
year  1820  by  Joseph  C.  Brown,  in  execution  of  said  order, 
which  bounded  said  town  by  a  line  running  due  west  from 
the  "  Sugar-loaf." 

The  defendant  then  introduced  in  evidence  the  approved 
U.  S.  survey  No.  3125,  made  in  the  year  1832,  of  the  St. 
Louis  common.  This  survey  includes  the  land  in  controver- 
sy in  the  present  suit — the  south  line  of  the  common  of  St. 
Louis  being  located  south  of  the  "  Sugar-loaf'  and  south  of 
the  land  in  controversy.  Defendant  also  introduced  in  evi- 
dence the  survey  (No.  3102)  of  the  common  of  Carondelet, 
made  in  the  year  1834  by  Joseph  C.  Brown,  deputy  surveyor 
of  the  United  States.  This  survey  did  not  include  the  land 
in  controversy. 

The  plaintiff  then  oflFered  in  evidence  the  instructions  for 
a  survey  of  the  common  of  St.  Louis,  dated  November  18, 
1882,  given  by  Elias  T.  Langham,  surveyor  general  of  Illi- 
nois and  Missouri,  to  Joseph  C.  Brown,  deputy  surveyor ; 
also  a  survey  of  St.  Louis  common,  made  by  James  Mackey 
in  the  year  1806,  and  purporting  to  have  been  made  at  the 
request  of  the  inhabitants  of  St.  Louis,  and  ofiFered  to  prove 
that  it  did  not  include  the  land  in  controversy  ;  also  oflFered 
to  prove  that  the  inhabitants  of  Carondelet  always  claimed 
the  land  north  of  the  town  or  village  of  Carondelet  to  the 
"  Sugar-loaf  and  the  north-east  corner  of  the  common  field 
of  Carondelet  as  common  of  Carondelet  down  to  the  year 
1852  ;  that  up  to  the  year  1836  the  said  land  lay  open  and 
was  used  for  pasturage  and  wood  by  the  inhabitants  of  Caron- 
delet ;  that  when  Brown  surveyed  the  common  of  Carondelet 
in  1834  the  inhabitants  of  Carondelet  claimed  their  com- 
mon's line  on  the  north  from  the  "  Sugar-loaf '  to  the  north- 
east corner  of  the  common  field  of  Carondelet ;  that  said 
Brown  ran  said  line  [from  the  Sugar-loaf  to  the  north-east 
corner  of  the  common  field]  as  the  north  line  of  the  common 
of  Carondelet  in  the  presence  and  under  the  claim  of  a  great 
number  of  the  inhabitants  of  Carondelet ;  that  said  Brown 
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returned  the  said  north  line  with  the  survey  of  the  common 
field,  and  fraudulently  omitted  to  return  it  with  the  survey  of 
the  common  of  Carondelet,  and  fraudulently  returned  another 
line  three  quarters  of  a  mile  south  of  said  true  line  so  claimed 
and  run  as  aforesaid;  that  the  inhabitants  of  Carondelet 
were  people  who  spoke  the  French  language  and  not  the 
English ;  that  they  were  a  primitive,  innocent  people.  Hot  ac- 
quainted with  the  language,  or  laws  or  customs  of  the  Uni- 
ted States ;  that  they  believed  that  their  line  had  bee;i  run  on 
the  north  by  the  surveyor  of  the  United  States,  and  that  they 
were  the  parties  in  the  rightful  possession ;  that  they  pro- 
tested against  the  encroachments  of  St.  Louis  at  various 
times  from  1836  to  1853,  and  claimed  the  said  land  before 
the  common  coimcil  of  St.  Louis  many  diflferent  times  and 
before  the  Land  Department  of  the  United  States  as  the  land 
of  Carondelet  before  the  bringing  of  this  suit ;  that  no  copy 
or  plat  or  report  of  Brown's  survey  of  the  common  of  Caron- 
delet was  sent  to  or  returned  to  the  commissioner  of  the 
General  Land  Office  at  Washington  until  the  22d  day  of 
June,  1839.  Plaintiff  also  offered  in  evidence  various  docu- 
ments, consisting  of  the  official  correspondence  of  the  surveyor 
general  of  Illinois  and  Missouri,  the  solicitor  of  the  General 
Land  Office,  the  commissioner  of  the  General  Land  Office,  and 
the  Secretary  of  the  Interior,  tending  to  show  that  Brown's 
survey  had  been  disapproved  by  the  commissioner  of  the  Gene- 
ral Land  Office  and  the  Secretary  of  the  Department  of  the  In- 
terior. The  plaintiff  also  offered  to  prove  that  the  inhabitants 
of  Carondelet  protested  before  the  commissioner  of  the  Gen- 
eral Land  Office  and  the  Secretary  of  the  Interior  against  the 
survey  of  their  conunon  by  Brown  in  1834 ;  that  they  proved 
before  said  Brown,  when  he  made  said  survey,  that  the  true 
north  line  of  their  common  ran  from  the  "  Sugar-loaf  to  the 
north-east  corner  of  the  common  field  of  Carondelet.  Plain- 
tiff also  offered  to  prove  by  experienced  surveyors  and  others 
that  the  surveys  of  the  commons  of  St.  Louis  and  Carondelet 
do  not  conform  to  the  confirmations  or  either  of  them,  and 
that  the  instructions  imder  which  the  surveys  were  made 
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were  violated  and  disregarded  ;  that  said  surveys  were  made 
in  violation  of  law  and  of  the  act  of  Congress  of  June  13, 
1812. 

The  court,  on  motion  of  defendant,  excluded  the  evidence. 
The  defendant  then  introduced  in  evidence,  against  the  ob- 
jection of  plaintiff,  the  United  States  survey  of  the  outboun- 
dary  line  of  the  village  of  Carondelet.  The  land  in  contro- 
versy was  not  embraced  within  this  outboundary  line. 

The  plaintiff  then  offered  to  prove  that  said  plat  was  con- 
structed in  the  oflSce  of  the  surveyor  general  in  the  year  1853, 
without  any  actual  survey  on  the  ground,  from  erroneous 
plats  of  other  surveys ;  that  no  inhabitant  of  Carondelet  was 
called  upon  to  prove  the  true  or  actual  outboundary  of  said 
town ;  that  no  oflBcial  or  other  notice  was  given  to  said  inhab- 
itants to  attend  and  do  so ;  that  the  north  line  pointed  out 
and  proved  to  Brown  by  the  said  inhabitants  and  run  by  said 
Brown  in  1834,  was  fraudulently  suppressed  by  him  from 
the  return  of  the  survey  of  the  common,  but  appeared  on  the 
plat  of  the  survey  of  the  common  field  of  Carondelet ;  that 
the  said  outboundary,  as  constructed,  follo^v-ed  the  fraudulent 
survey  of  1884,  and  that  the  clerk  constructed  said  map  of 
the  outboundaiy  line  and  did  not  make  any  of  the  surveys 
on  the  ground  from  which  it  was  constructed,  nor  go  on  the 
ground  to  do  so  or  to  verify  the  same ;  that  there  are  not  and 
never  have  been  any  such  notes  of  survey  in  the  surveyor 
general's  office  as  are  referred  to  in  the  caption  of  the  map 
of  said  outboundary  line.  The  court  excluded  the  evidence. 
The  following  instructions  asked  in  behalf  of  plaintiff  were 
refused  by  the  court :  "  1.  All  the  right,  title  and  interest  of 
the  United  States .  in  and  to  the  commons  of  the  village  of 
Carondelet  was  vested  in  the  inhabitants  of  said  village  on 
the  13th  day  of  June,  1812,  apcoirding  to  the  extent  and 
boundaries  of  the  said  commons,  as  the  same  existed  and  had 
been  claimed  and  used  by  the  said  inhabitants  as  common 
prior  to  and  until  the  20th  day  of  December,  1803.  2.  If  the 
jury  find  from  the  evidence  that  the  land  in  controversy  is 
within  the  commons  of  the  village  of  Carondelet,  as  the  same 
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was  claimed,  used  and  possessed  by  the  inhabitants  of  said 
village  prior  to  and  until  the  20th  day  of  December,  1803, 
the  title  of  the  United  States  thereto  was  vested  in  the  said 
inhabitants  on  the  13th  day  of  June,  1812.  8.  The  surveys 
No.  3102  for  Carondelet  commons  and  No.  3125  for  St.  Louis 
commons  are  each  of  them  prima  facie  evidence  of  the  ex- 
tent and  boimdaries  of  the  respective  commons  of  the  said 
villages  of  St.  Louis  and  Carondelet,  and  the  burthen  is  on 
the  plaintiff  of  proving  that  said  surveys  are  incorrect,  and 
that  the  true  boundaries  of  the  Carondelet  commons,  if  cor- 
rectly surveyed,  would  include  the  land  in  controversy,  and 
that  the  true  boundaries  of  the  St.  Louis  common,  if  correct- 
ly surveyed,  would  not  include  the  land  in  controversy.  4. 
The  plat  of  the  outboundary  lines  of  the  village  of  Caronde- 
let, purporting  to  include  the  out-lots,  common  field  lots,  vil- 
lage lots  and  commons,  given  in  evidence,  is  prima  facie  evi- 
dence that  the  commons  of  Carondelet,  as  confirmed  by  the 
act  of  13th  June,  1812,  were  withiii  said  outboundary  lines ; 
and  if  the  land  in  controversy  is  not  included  within  said 
lines,  the  plaintiff  can  not  recover,  unless  the  plaintiff  has 
proved  to  the  satisfaction  of  the  jury  that  said  outboundary 
lines  are  incorrect,  and  that  the  true  or  correct  outboundary 
line,  so  run  as  to  include  the  village  lots,  out-lots,  common 
field  lots  and  commons,  would  include  the  land  in  controver- 
sy. 6.  If  the  jury  find,  from  all  the  evidence  in  the  cause, 
that  the  land  sued  for  is  within  the  commons  of  Carondelet, 
as  the  same  was  used,  claimed  and  possessed  by  the  inhabit- 
ants of  said  village  prior  to  and  until  the  20th  day  of  Decem- 
ber, 1803,  and  is  within  the  outboundaries  of  said  village, 
when  so  run  as  to  include  the  out-lots,  common  field  lots, 
village  lots  and  commons  thereto  belonging,  then  the  plaintiff" 
is  entitled  to  recover  in  this  action  the  land  sued  for.  6.  If 
the  jury  believe  from  the  evidence  that  the  plat  called  an  out- 
boundary of  Carondelet  was  not  made  by  actual  survey  on 
the  ground ;  that  it  was  constructed  by  a  draftsman  in  the  of- 
fice of  the  surveyor  general  for  Dlinois  and  Missouri ;  that  it 
was  made  by  retracing  the  lines  of  Brown's  survey,  purporting 
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to  be  for  commons  of  said  village  of  Carondelet,  of  1834,  and 
the  lines  of  the  common  fields ;  that  said  survey  of  commons 
by  Brown,  of  1834,  was  fraudulently  made,  with  intent  to 
cheat  and  defraud  the  village  of  Carondelet  and  the  inhabit- 
ants thereof,  and  that  the  plat  of  said  survey  of  1834  was 
constructed  upon  fraudulent  returns  made  by  said  Brown — 
then  the  said  plat  of  outboundary  so  constructed  does  not 
conclude  or  estop  the  plaintiff  from  recovering  so  much  of 
the  premises  sued  for  as  were  actually  claimed,  used  and  pos- 
sessed by  the  inhabitants  of  the  village  of  Carondelet  as  com- 
mons belonging  to  said  village  prior  to  and  until  the  20th 
day  of  December,  1803.  7.  If  the  jury  find  from  the  evi- 
dence that  a  direct  line  from  Sugar-loaf  moimd  to  the  north- 
east corner  of  the  common  fields  of  Carondelet  was  the  true 
northern  line  of  the  commons  of  Carondelet ;  that  the  speci- 
fic land  bounded  north  by  said  line  from  the  Sugar-loaf 
mound  to  the  said  common  fields'  north-east  corner,  east  by 
the  Mississippi  river,  south  by  the  village  of  Carondelet,  and 
west  by  the  front  fence  on  the  east  line  of  the  said  common 
fields,  was  claimed,  used  and  possessed  by  the  inhabitants  of 
said  village  as  commons  belonging  to  said  village  prior  to  and 
until  the  20th  day  of  December,  1803 ;  that  the  premises 
sued  for  are  within  the  said  boundaries  of  said  commons, 
and  that  at  the  time  when  Joseph  C.  Brown  made  the  sur- 
vey, purporting  to  be  a  survey  of  the  commons  of  Caronde- 
let in  1834,  the  inhabitants  of  Carondelet  claimed  bef<5)re 
him  on  the  ground,  and  pointed  out  to  him  on  the  ground 
the  said  line  from  the  Sugar-loaf  mound  to  the  said  corner 
of  said  common  fields  as  the  north  line  of  the  commons  of 
said  village  ;  and  that  said  Brown  run  said  line,  for  and  at 
the  request  of  the  said  inhabitants,  as  the  north  line  of  said 
commons ;  and  that  said  Brown  fraudulently  omitted  to  re- 
turn to  the  surveyor  general's  office  the  said  survey  of  said 
north  line,  and  fraudulently  returned  an  erroneous  survey  of 
another  line  as  the  northern  line,  nearly  half  a  mile  south  of 
said  Sugar-loaf  mound — ^then  the  jury  is  instructed  that  the 
said  survey  of  Brown  of  the  commons  of  1834,  does  not  con- 
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elude  or  estop  the  plaintiflf  from  recovering  in  this  action." 
The  court  gave  the  following  instruction  prayed  by  defen- 
dant :  "  1.  All  the  right,  title  and  interest  of  the  United 
States  in  and  to  the  commons  of  the  village  of  Carondelet 
was  vested  in  the  inhabitants  of  said  village  by  the  acts  of 
Congress  of  June  13,  1812,  and  of  January  27, 1831.  The 
United  States  surveys  No.  3102  for  Carondelet  commons,  and 
No.  3125  for  St.  Louis  commons  are  each  and  all  of  them 
evidence  of  the  extent  and  boundaries  of  the  respective  com- 
mons, so  confirmed  and  relinquished  by  the  United  States  to 
the  said  villages  of  St.  Louis  and  Carondelet ;  therefore,  if 
the  land  in  controversy  in  this  action  is  within  the  commons 
of  St.  Louis  as  surveyed  by  the  authority  of  the  United 
States,  and  not  within  the  commons  of  Carondelet  as  sur- 
veyed by  the  United  States  authorities,  the  plaintiflf  can  not 
recover." 

The  jury  rendered  a  verdict  in  favor  of  defendant. 

B.  A.  8f  D.  W.  mil,  for  appellant. 

I.  The  confirmations  by  the  first  section  of  the  act  of  Con- 
gress of  June  13, 1812,  were  not  subject  to  the  condition  of 
survey.  Li  this  respect  they  are  unlike  the  confirmations  by 
the  first  board  and  by  the  recorder  of  land  titles,  which  were 
of  claims  to  be  surveyed.  Under  such  confirmations  the  title 
did  not  pass  until  the  survey.  (Guitard  v.  Stoddard,  16 
How.  508  ;  Chouteau  v.  Eckart,  2  How.  344 ;  West  v.  Coch- 
ran, 17  How.  414 ;  Mackay  v.  Dillon,  4  How.  445 ;  Caronde- 
let V.  McPherson,  20  Mo.  193.) 

II.  The  outboundary  survey  directed  to  be  made  in  the 
first  section  of  the  act  of  June  13,  1812,  is  not  conclusive 
against  the  claimant  of  a  field  lot  outside  of  such  survey. 
(Milburn  v.  Hortiz,  23  Mo.  532 ;  Tayon  v.  Hardman,  23  Mo. 
539  ;  Schultz  v.  Lindell,  24  Mo.  567.)  The  outboundary  is 
the  only  survey  directed  by  the  act  of  June  13, 1812  ;  and  if 
it  does  not  conclude  the  claimant  of  a  field  lot  outside  of  such 
survey,  then  no  survey  made  under  any  subsequent  act  of 
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Congress  can  aflfect  the  plaintifiTs  right  to  recover.  (Guitard 
V.  Stoddard,  16  How.  609.) 

III.  Surveys  of  confirmations  under  the  act  of  March  3, 
1807,  have  only  been  held  conclusive  in  cases  where  the 
graht  had  no  definite  or  certain  location.  The  distinction 
between  confirmations  under  the  act  of  1807  and  the  act  of 
1812  was  carefully  drawn  in  the  case  of  West  v.  Cochran,  17 
How.  416.  See  ^so  Standford  v.  Taylor,  18  How.  409,  and 
cases  above  cited.  The  survey  of  the  St.  Louis  common,  in- 
cluding as  it  does  the  premises  in  controversy,  can  have  no 
efiect  whatever.  The  survey  for  St.  Louis  of  the  land  grant- 
ed to  Carondelet  as  commQn  is  a  mere  nullity.  (Stoddard 
V.  Chambers,  2  How.  318 ;  Grignon's  Lessees  v.  Astor,  2 
How.  350  ;  Strother  v.  Lucas,  12  Pet.  460.) 

IV.  There  was  no  question  of  estoppel  in  this  case.  The 
court  below  refused  to  admit  any  evidence  of  the  proceed- 
ings upon  the  survey  of  the  Carondelet  common.  If  there  be 
any  force  in  the  qiiestion  of  estoppel,  the  court  erred  in  ex- 
cluding the  evidence  oflfered  by  plaintifi*.  The  United  States 
were  not  bound  by  Brown's  survey  at  any  time  after  Septem- 
ber 24, 1839.  Estoppels  must  be  mutual  unless  they  be  by 
matter  of  record.  The  mere  fact  of  survey  by  the  United 
States  does  not  create  en  estoppel  against  the  plaintiflF.  (Ca- 
rondelet V.  McPherson,  20  Mo. .)     The  inhabitants  must 

be  shown  to  have  accepted  the  survey  as  a  correct  one  in  or- 
der to  be  bound  by  it.  From  the  record  it  appears  that  nei- 
ther Carondelet  or  the  United  States  have  accepted  Brown's 
survey.     It  appears  to  have  been  repudiated  by  both  parties. 

V.  The  commissioner  of  the  General  Land  Office  had  power 
to  disapprove  the  survey.  (See  1  Land  Laws,  Senate  ed.-; 
Acts  of  Congress,  of  May,  1785,  p.  11, 12 ;  of  July  23, 1787, 
p.  24,  33,  34 ;  of  May  18,  1796,  p.  60 ;  see  also  Part  2d  of 
Land  Laws,  Sen.  ed.  p.  64,  85,  98,  153,  198, 199,  220,  395, 
728,  729,  730,  733,  735,  736,  738,  739,  740,  742,  743,  744, 
747,  748,  758,  759,  760,  785,  794,  801,  802,  803,  804,  805, 
806,  809,  810,  819,  824,  838,  835,  900,  905,  912,  908,  944, 
948,  962,  960,  996 ;  see  also  Acts  of  May,  1800,  id.  p,  71-78 ; 
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of  March,  1804,  p.  104,  110 ;  of  July  28,  1806,  p.  152 ;  of 
March  3, 1807,  p.  154-7  ;  of  April  25, 1812,  p.  211 ;  of  June 
13,  1812,  p.  217 ;  of  March  3,  1813,  p.  232 ;  of  April  12, 
1814,  p.  243-4  ;  of  April  29, 1816,  p.  278  ;  of  May  26, 1824, 
p.  398 ;  of  July  4,  1836,  p.  552.)  From  all  these  acts  of 
Congress,  it  will  be  manifest  that  the  surveyor  of  Illinois  and 
Missouri,  after  the  act  of  1816,  was  subject  to  the  control  of 
the  President  and  the  commissioner  of  the  General  Land 
Office,  and  that  all  the  powers  of  the  Department  of  State,  of 
the  Treasury,  and  of  the  War  Department,  over  the  public 
lands,  were  vested  in  the  said  commissioner  by  the  act  of 
April,  1812.  By  invariable  custom,  this  power  of  control 
has  been  exercised  over  the  surveyors,  the  registers,  the  re- 
corders of  land  titles,  and  the  receivers.  The  surveyor  is  an 
executive  officer,  and  is  directly  under  the  control  of  the 
President.  The  theory  and  practice  of  the  government  re- 
quires that  this  control  should  be  exercised.  For  the  sake 
of  convenience,  special  officers  have  been  created  to  aid  the 
President  in  the  performance  of  his  executive  duties  in  rela- 
tion to  the  public  lands.  It  would  be  destructive  of  all  the 
checks  and  balances  of  the  government  to  hold  that  the  act 
of  a  surveyor  was  a  finality  not  subject  to  revision  by  the 
President  and  the  Land  Department.  This  power  of  revision 
is  recognized  in  almost  every  act  of  Congress,  and  has  been 
exercised  ever  since  the  organization  of  the  government.  The 
system  of  surveys  and  the  operations  of  the  Land  Depart- 
ment are  based  upon  this  immemorial  custom.  It  has  never 
been  doubted  until  lately  that  this  control  over  the  surveyors 
existed.  Public  policy  requires  that  this  long-settled  prac- 
tice of  the  Land  Department,  recognized  in  so  many  instruc- 
tions through  every  administration,  should  not  now  be  dis- 
turbed or  questioned. 

VI.  There  is  no  privity  between  the  plaintiff  and  the  de- 
fendant, through  which  the  defendant  can  claim  the  benefit 
of  an  estoppel.  The  plaintiff  has  done  no  act  by  which  the 
defendant  can  claim  the  benefit  of  an  estoppel.  (Cottle  v. 
Sydnor,  10  Mo.  767.)    The  inhabitants  of  Carondelet  must 
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have  had  power  to  grant  this  land  as  common  in  order  to 
pass  it  by  estoppel.  (Dugal  v.  Fryer,  8  Mo.  31.)  The  board 
of  trustees  of  Carondelet  had  no  power,  in  1834,  when  Brown's 
survey  was  made,  to  pass  the  title  to  the  land  in  controversy. 
No  such  power  was  vested  in  the  board  of  trustees  or  in  any 
body  imtil  the  year  1851. 

Bay^  (city  counsellor,)  and  Todd^  for  respondent. 

1.  The  act  of  June  13,  1812,  reserved  the  control  of  the 
designation  of  an  outboundary  line  of  the  entire  territory 
within  which  the  grant  of  the  act  should  operate.  (Lc  Bois 
V.  Brammel,  4  How.  464;  Guitard  v.  Stoddard,  16  How. 
494  ;  West  v.  Cochran,  17  How.  403  ;  Standford  v.  Taylor, 
18  How.  409 ;  Cabann6  v.  LindeU,  12  Mo.  184 ;  14  How. 
514.) 

n.  If  this  proposition  is  not  suffered  to  prevail,  then  it  is 
insisted  that  the  approved  surveys,  of  particular  classes  of 
property  confirmed  by  this  act  to  claimants,  for  the  purpose 
of  defining  their  locations  and  of  fixing  the  outboundary  linie, 
should  be  conclusive  of  their  respective  location. 

III.  As  the  right  to  run  an  outboundary  was  secured  to  the 
United  States,  and  by  consequence  the  right  also  to  survey 
the  locations  of  the  kind  of  property  embraced  by  the  act  of 
1812,  a  survey  under  this  act  of  the  common  of  a  Spanish 
town  should  be  held  conclusive  of  its  location  until  another 
location  should  be  shown  of  an  official  character  by  the  Span- 
ish or  French  authorities.     (4  How.  464.) 

IV.  Tlie  record  shows,  by  the  evidence  given  and  offered 
by  plaintiff,  that  the  common  of  Carondelet,  without  an  au- 
thoritative survey,  is  of  that  vague  and  uncertain  locality 
that  makes  it  no  property  at  all,  in  a  court  of  justice,  as 
against  a  grantee  of  the  United  States  of  land  certainly  de- 
fined for  him  by  the  United  States.     (16  How.  242.) 

V.  The  survey  of  St.  Louis  common  was  made  in  1832. 
St.  Louis  has  governed,  used  and  disposed  of  her  common 
notoriously  ever  since  according  to  this  survey.     Carondelet 
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has  never  attacked  this  survey  of  the  St.  Louis  conalaon  be- 
fore the  United  States  authorities.  (Carondelet  v.  McPher- 
son,  20  Mo.  205.) 

Richardson,  J\idge,  delivered  the  opinion  of  the  court. 

In  the  consideration  of  this  case,  it  must  be  assumed  that 
the  plaintiflF  could  have  mad©  good  the  order  to  impeach  and 
invalidate  the  survey  of  1834  of  the  Carondelet  common  ; 
and  the  court,  in  excluding  the  evidence  and  giving  the  in- 
struction which  decided  the  case,  must  have  held,  either  that 
the  survey  was  binding  though  disapproved  by  the  United 
States  and  rejected  by  the  plaintiflF,  or  that,  admitting  as 
proved  every  thing  that  was  oflTered  to  be  proved,  the  plain- 
tiflF had  no  standing  in  court  without  a  survey,  or  that  the 
opposing  survey  of  tlie  St.  Louis  common  was  conclusive  on 
the  rights  of  the  plaintiflF  without  a  survey,  or  with  one  that 
did  not  include  the  locus  in  quo. 

The  case  presents  a  conflict  between  the  boundaries  of  the 
common  of  Carondelet  as  claimed  by  the  plaintiflF,  and  of  the 
common  of  St.  Louis  as  designated  by  a  United  States  survey  ; 
and  the  questions  to  be  decided  are,  first,  whether  the  plain- 
tiflF can  recover  without  a  survey,  and,  secondly,  whether  tlie 
survey  of  the  common  of  St.  Louis  is  conclusive  on  Caronde- 
let as  to  the  land  included  within  it.  Both  parties  derive 
their  respective  titles  from  the  act  of  Congress  of  the  13th  of 
June,  1812,  and  these  questions  must  be  determined  by  the 
construction  of  that  law,  and  the  judicial  decisions  which 
have  been  made  under  it;  In  reference  to  private  claims,  at 
least,  it  has  been  so  often  decided  by  this  court  and  the  Su- 
preme Court  of  the  United  States,  in  every  instance  in  which 
the  subject  has  been  considered,  that  the  act  propria  vig'ore 
operated  to  confirm  the  "  rights,  titles  and  claims"  to  tlie 
property  described  in  the  first  section,  that  it  is  no  longer  an 
open  question ;  and  the  proposition  is  so  well  settled  in  so  many 
cases,  that  the  bare  statement  of  it  carries  with  it  the  famil- 
iarity and  force  of  an  axiomatic  truth.  (Soulard  v.  Clark, 
19  Mo.  681.)    The  act  was  a  complete  divestiture  of  all  the 
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tide  of  ftie  United  States,  and  nothing  being  reserved  by  the 
government,  nothing  was  required  to  be  done  by  the  con- 
firmee. Mr.  Justice  Campbell  observes,  in  Guitard  v.  Stod- 
dard, 16  How.  610,  that  "  the  act  of  1812  makes  no  requisi- 
tion for  a  concession,  survey,  permission  to  settle,  cultivate 
or  possess,  or  of  any  location  by  a  public  authority,  as  the 
basis  of  the  right,  title  and  claim  upon  which  its  confirmato- 
ry provisions  operate.  No  officer  was  appointed  to  survey  or 
to  locate  any  individual  right.  All  the  facts  requisite  to  sus- 
tain the  confirmation — what  were  village  or  town  lots,  out- 
lots,  common  field  lots  or  commons — ^what  were  conditions 
of  inhabitation,  cultivation  or  possession,  to  bring  the  claim- 
ant within  the  act — ^were  referred  to  the  judicial  tribunals.'* 
The  act  of  May  26th,  1824,  supplementary  to  the  act  of 
1812,  by  the  first  section  declai*ed  "  that  it  shall  be  the  duty 
of  individual  owners  or  claimants  of  town  or  village  lots,  out- 
lots  and  common  field  lots,  in,  adjoining,  or  belonging  to  the 
several  towns  or  villages"  of  St.  Louis,  Carondelet,  Ac,  whose 
lots  were  confirmed  by  tlie  act  of  1812,  to  proceed  within 
eighteen  months  thereafter  to  designate  their  lots  by  proving 
before  the  recorder  the  fact  of  inhabitation,  cultivation  or 
possession,  and  the  boundaries  and  extent  of  each  claim.  As 
this  act  spoke  in  a  tone  of  command,  it  was  supposed  by  some 
persons  that  the  United  States  had  the  right  to  impose  on  the 
claimants  the  duty  of  proving  their  claims  before  the  recor- 
der, and  tliat  the  assertion  of  the  authority  implied  that  some 
power  existed  over  the  subject  which  had  been  reserved.  But 
it  was  decided  by  this  court  that  the  act  of  1812  was  abso- 
lute, depending  only  on  the  fact  of  inhabitation,  cultivation 
or  possession  prior  to  the  20th  December,  1803 ;  (Soulard 
V.  Clark,  19  Mo.  582 ;  City  of  St.  Louis  v.  Torey,  21  Mo. 
243 ;)  and  the  question  was  ably  discussed  and  decided  on 
like  reasoning  and  in  the  same  way  by  the  Supreme  Court  of 
the  United  States,  in  Guitard  v.  Stoddard,  16  How.  494. 
The  rights,  titles  and  claims  to  commons  were  confirmed  by 
the  same  section  of  the  act  that  confirmed  the  titles  to  town 
lots,  out-lots,  &c. ;  and  it  will  be  observed  that  the  first  sec- 
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tion  of  the  act  of  1824  does  not  mention  the  commons  or  m- 
clude  them  within  any  of  its  requirements  ;  and  if  the  claim- 
ant of  a  town  or  common  field  lot  can  recover  without  a  sur- 
vey, and  in  the  face  of  a  law  that  directs  him  to  prove  his 
claim  and  the  boundaries  and  extent  of  it  before  the  recorder, 
we  can  not  appreciate  the  force  of  the  reason  that  forbids 
the  claimants  of  common  from  recovering  without  a  survey. 

By  the  first  section  of  the  act  of  January  27, 1831,  the  Uni- 
ted States  relinquished  to  the  inhabitants  of  the  towns  or^villa- 
ges  of  St.  Louis,  Carondelet,  &c.,  all  the  right,  title  and  inter- 
est of  the  United  States  in  and  to  the  town  or  village  lots, 
out-lots,  common  field  lots  and  commons,  in,  adjoining  and 
belonging  to  the  said  towns  or  villages,  confirmed  to  them  re- 
spectively by  the  first  section  of  the  act  of  1812,  to  be  held 
by  the  inhabitants  of  the  said  towns  and  villages  in  full  pro- 
perty, according  to  their  several  rights  therein.  The  second 
section  rehnquishes  the  right,  title  and  interest  of  the  United 
States  to  the  town  lots,  &c.,  reserved  for  the  support  of  schools 
by  the  second  section  of  the  act  of  1812.  The  object  of  the 
second  section  of  this  act  is  readily  understood,  for  it  was  ne- 
cessary to  divest  the  United  States  of  the  title  to  property, 
which  had  never  before  passed,  but  had  only  been  reserved. 
But  the  object  of  the  first  section  is  not  perceived,  for  there 
was  nothing  on  which  it  could  operate,  and  there  was  no  in- 
terest remaining  in  the  United  States  to  be  relhiquished  if 
the  whole  passed  in  1812.  No  one  pretends  that  the  act  was 
necessary  to  perfect  any  right  to  private  claimants,  and  no 
argument  can  be  drawn  from  it  to  prove  that  the  rights,  titles 
and  claims  to  commons  were  not  as  complete  by  the  act  of 
1812  as  the  rights  and  titles  of  claimants  to  town  lots,  &c. 

The  Supreme  Court  of  the  United  States,  in  Le  Bois  v. 
Brammel,  4  How.  457,  speaking  of  the  act  of  1812,  in  refer- 
ence to  the  St.  Louis  commons,  observes :  "  That  this  was  a 
general  confirmation  of  the  common  to  the  town  as  a  com- 
munity, no  one  has  ever  doubted,  so  far  as  the  confirmation 
operated  on  the  lands  of  the  United  States."  And  the  learn- 
ed Judge  who  delivered  the  opinion  of  this  court  in  Caron- 
80 — ^VOL.  XXV. 
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delet  V.  McPherson,  20  Mo.  201,  remarked  that,  "  according 
to  the  decisions  of  the  Supreme  court  of  the  United  States, 
the  act  of  1812  confirmed  the  lots  to  individuals,  and  the 
commons  to  the  towns,  without  regard  to  the  question  whether 
there  had  or  had  not  been  a  previous  survey,  and  the  boun- 
daries of  the  claims  thus  confirmed  were  left  open  for  proof 
in  any  litigation  that  might  arise." 

But  the  first  proposition  we  are  considering  was  directly 
before  this  court,  and  decided  in  the  case  of  Carondelet  v. 
McPherson.  The  case  turned  on  the  propriety  of  an  instruc- 
tion which  asserted  that  the  claim  of  the  plaintiiBF  could  not 
be  sustained  without  a  survey  which  included  the  property  in 
dispute.  The  instruction  was  declared  erroneous,  and  it  was 
held  that  the  plaintiflf's  title  to  common  might  be  established, 
without  a  survey,  by  proof  of  user  prior  to  December  20, 
1803.  The  only  difference  between  the  two  cases  is,  that  in 
this  case  both  parties  claimed  under  the  same  act,  and  the 
plaintiff  was  met  by  an  approved  and  accepted  survey  of  the 
St.  Louis  common,  and  this  leads  us  to  consider  the  second 
proposition. 

The  United  States  surveys  of  the  commons  of  St.  Louis  and 
Carondelet  are  no  doubt  prima  facie  evidence  of  the  extent 
and  boundaries  of  the  respective  commons  of  said  towns,  and, 
when  approved  by  the  United  States  and  accepted  by  the 
parties  for  whom  they  were  made,  were  conclusive  on  the 
United  States  and  the  towns  respectively,  and  all  persons 
claiming  subsequently  to  the  grant  under  them  or  either  of 
them.  When  a  claim  is  not  confirmed  according  to  ascer- 
tained boundaries,  but  the  confirmation  is  coupled  with  the 
condition  that  the  land  shall  be  surveyed,  the  confirmee  can 
not  controvert  the  survey  that  locates  the  claim.  (Standford 
V.  Taylor,  18  How.  412.)  But  it  is  settled  that  confirma- 
tions imder  the  act  of  1812  were  legislative  grants  without 
any  conditions  annexed,  and  that  the  act  was  operative  to 
pass  the  title  without  any  thing  further  being  done  by  the 
United  States.  If  so,  neither  the  government,  nor  any  de- 
partment, nor  oflBcer  under  it,  could  impair  the  grant  by  an 
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improper  surrey  or  otherwise.  When,  however,  the  survey 
of  the  St.  Louis  common  was  made  and  approved  by  the  Uni- 
ted States  and  accepted  by  the  defendant,  it  was  conclusive  on 
the  parties  to  it,  for,  as  they  agreed  to  it,  they  are  bound  by 
by  it ;  but  other  claimants  to  land  within  its  boundaries,  who 
were  not  parties  to  it,  were  not  concluded,  and  could  contro- 
vert it  so  far  as  their  claims  were  affected  by  it.  (Menard 
V.  Massey,  8  How.  314.)  In  the  City  of  St.  Louis  v.  Toney, 
21  Mo.  243,  a  private  claimant  under  the  act  of  1812,  whose 
land  was  covered  by  the  survey  of  the  conmions,  was  allowed 
to  dii^ute  its  correctness,  and  to  recover  against  the  com- 
mons* title,  without  having  complied  with  the  act  of  1824, 
upon  proof  of  inhabitation  and  cultivation  prior  to  December 
20th,  1803.  So  also  in  Vasquez  v.  Ewing,  24  Mo.  31,  this 
court  decided  that  though  the  Supreme  Court  of  the  United 
States,  in  Le  Bois  v.  Brammel,  had  established  the  doctrine 
that  the  approved  survey  of  the  St.  Louis  common,  confirmed 
by  the  act  of  1812,  was  equivalent  to  a  patent,  and  that  the 
title  was  as  perfect  from  the  government  as  could  be  obtained, 
and  could  not  be  assailed  by  the  government  nor  any  one 
claiming  under  it  subsequently  to  the  confirmation  of  the 
common,  yet  a  private  claimant  within  the  boundaries  of  the 
survey,  and  asserting  title  under  the  same  act  of  confirma- 
tion, might  prevail  against  a  person  claiming  imder  the  city, 
upon  actual  proof  of  such  facts  as  would  bring  him  within 
terms  of  the  first  section  of  the  act  of  1812.  The  first  sec- 
tion of  the  act  that  confirmed  the  "  rights,  titles  and  claims 
to  town  or  village  lots,  and  lots  and  common  field  lots,"  in 
the  same  breath  and  in  the  same  words  confirmed  the  titles 
and  claims  to  the  "  commons  in,  adjoining  and  belonging  to 
the  several  towns  or  villages"  named  in  it.  No  distinction 
is  made  between  the  claimants  of  the  different  kinds  of  pro- 
perty designated  in  the  act ;  and  if  the  claimants  of  town 
village  lots,  out-lots,  or  conmion  field  lots  can  recover  or 
without  surveys,  and  are  not  concluded  by  surveys  made  for 
other  claimants,  no  reason  is  perceived  why  a  different  rule 
should  be  applied  to  the  claimants  of  common.    K  one  can 


Digitized  by 


Google 


464  ST.  LOUIS. 


City  of  Carondelet  v.  City  of  St  Louis. 


maintain  ejectment  without  a  survey,  the  other  can ;  and  if 
one  is  not  concluded  by  a  survey  to  which  he  has  not  assented, 
and  to  which  he  was  not  a  party,  the  other  ought  not  to  be. 
Both  are  vitalized  by  the  same  power  and  are  subject  to  the 
same  conditions.  The  confirmation  to  each  was  a  grant  by 
legislation  which  carried  the  fee,  and  was  superior  to  the 
dignity  of  a  patent  (Grignon's  Lessee  v.  Astor,  2  How.  844)  ; 
and  to  the  extent  of  impairing  the  rights  which  the  act  con- 
ferred the  power  of  the  government  was  exhausted,  and  they 
were  sacred  from  the  improper  interference  of  the  highest  ex- 
ecutive officer,  the  head  of  a  department,  or  any  subo^inate 
officer  or  agent ;  "  but  the  boundaries  of  the  claims  thus  con- 
firmed were  designedly,  as  we  suppose,  left  open  to  the  set- 
tlement of  the  respective  claimants  by  litigation  in  the  courts 
of  justice."     (Mackey  v.  Dillon,  4  How.  446.) 

In  our  opinion  the  plaintiff  might  recover  without  a  sur- 
vey ;  was  not  concluded  by  the  defendant's  survey,  nor  by  the 
survey  of  1834,  if  it  was  not  approved  by  the  United  States 
or  assented  to  by  the  plaintifi*,  as  showing  the  extent  and 
boundaries  of  the  Carondelet  common.  If,  however,  the  sur- 
vey of  1834  was  approved,  it  would  be  prima  facie  evidence 
of  the  true  location  and  boundaries  of  the  Carondelet  com- 
mon, and  the  plain tiflF  could  not  recover  without  showing  that 
it  was  incorrect  and  had  never  been  recognized  or  accepted. 
No  formal  act  is  necessary  to  constitute  an  acceptance,  but  it 
may  be  inferred  from  a  variety  of  acts  and  circumstances ; 
and  though  the  acts  of  the  party  going  to  show  that  the  sur- 
vey had  been  accepted  must  be  proven  as  facts  to  the  jury,  it 
will  be  the  province  of  tlie  court  to  declare,  as  a  matter  of 
law,  the  legal  efiect  of  particular,  acts  bearing  on  the  ques- 
tion. Judge  Napton  concurring,  the  judgment  will  be  re- 
versed, and  the  cause  remanded. 

Scott,  Judge.  As  only  part  of  the  claim  of  Carondelet  for 
commons  is  presented  by  this  record  as  it  appears,  I  am  not 
willing  to  express  an  opinion  as  to  whether  Carondelet  can, 
on  her  bare  confirmation  alone,  maintain  an  ejectment.  There 
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is  no  doubt  the  act  of  1812  conferred  title,  but  to  what  lands 
is  a  matter  for  judicial  determination.  It  is  for  the  courts  to 
say  whether  a  claim,  although  it  has  been  confirmed,  has  that 
degree  of  definiteness  which  entitles  it  to  be  submitted  to  the 
jury.  As  the  case  now  stands,  I  am  not  prepared  to  say  that 
Carondelet  would  not  be  entitled  to  recover. 


Charlotte,  (of  color,)  Respondent,  v.  Chouteau,  Appellant. 

1.  Judicial  noti^  will  not  be  taken  of  the  laws  of  a  foreign  country. 

2.  If  the  foreign  law  is  unwritten  it  may  be  proved  by  parol ;  it  will  not  be 
presumed  to  be  in  writing. 

8.  Foreign  written  laws  must  be  proved  by  the  laws  themselves  properly  au- 
thenticated. 

4.  It  is  the  province  of  the  court  to  instruct  the  judges  as  to  the  meaning  and 
effect  of  the  written  foreign  law  adduced  in  evidence ;  and  this  construction 
should  be  the  same  which  is  given  to  it  in  the  jurisdiction  in  which  it  is  in 
force. 

5.  The  opinions  of  text  writers,  the  decisions  of  the  courts,  and  the  evidence 
of  persons  skilled  in  the  foreign  law,  may  be  resorted  to  and  consulted  to  en- 
lighten the  court  in  construing  and  expounding  the  foreign  written  law. 

6.  In  a  suit  for  freedom  the  onus  of  proving  his  right  to  fk^edom  must  rest  upon 
the  plaintiflT;  but  the  law  does  not  couple  the  right  to  sue  with  ungenerous 
conditions ;  he  may  prove  such  facts  as  are  pertinent  to  the  issue,  and  may 
invoke  such  presumptions  as  the  law  raises  from  particular  &ctf . 

Appeal  from  St.  Louis  Circuit  Court. 

The  facts  suflBciently  appear  in  the  opinion  of  die  court. 
Ganttj  for  appellant. 

I.  The  documentary  evidence  adduced  by  the  defendant, 
consisting  of  the  articles  of  capitulation,  the  treaty  of  peace, 
the  act  of  1771,  the  act  of  1790  and  the  act  of  1793  demon- 
strate  the  existence  of  negro  slarery  and  its  legality  from 
1768  until  1793. 

II.  The  testimony  of  Messrs.  Gale  and  Reed  as  to  the  effect 
of  the  acquisition  of  Canada  by  the  British  government  was 
incompetent  and  illegal ;  also  their  testimony  as  to  the  effect 
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of  various  clauses  in  the  treaty  of  cession,  the  king's  procla- 
mation, and  the  articles  of  capitulation. 

in.  There  was  no  evidence  whatever  showing  or  tending 
to  show  that  Rose  was  unlawfully  held  as  a  slave  in  Canada 
unless  we  regard  as  such  the  testimony  of  witnesses  denying 
the  legality  of  slavery  there  after  1768  and  before  1793. 

IV.  It  is  part  of  the  case  of  the  plaintiff  that  Rose  was 
held  as  a  slave  in  Canada,  and  the  testimony  of  the  defendant 
shows  that  she  was  rightfully  so  held ;  on  this  point  there  is 
no  opposing  testimony  whatever. 

V.  The  verdict  was  flagrantly  against  law  and  the  instruc- 
tions of  the  court. 

VI.  The  giving  of  the  last  instruction,  at  the  instance  of 
the  plaintiff*,  was  calculated  to  mislead  the  jury,  or  rather  to 
encourage  them  to  disregard  every  thing  but  their  own  sweet 
will  in  making  up  their  verdict.  It  is  no  instruction  to  them, 
being  the  statement  of  a  proposition  too  broad  and  abstract 
to  be  of  any  real  service  in  guiding  them  to  the  truth. 

A.  J.  P.  GareschS  and  Cobby  for  respondent. 

I.  Foreign  laws  are  to  be  proven  as  facts  and  submitted 
under  instructions  to  a  jury.  (Story's  Confl.  of  Laws,  §  1038, 
1040 ;  1  Greenl.  Ev.  §  624-7 ;  1  PhiU.  on  Ev.  401 ;  3  Watts 
&  Serg.  76 ;  Consequa  v.  Willmg,  1  Pet.  C.  C.  225 ;  15  Scrg. 
&  Raw.  84 ;  9  Mo.  10 ;  3  Mo.  374.) 

II.  The  instruction  given  to  the  court  at  the  instance  of 
the  plaintiff*  was  correct.  The  verdict  was  not  against  the 
evidence ;  and  even  if  it  were  the  Supreme  Court  would  not 
reverse  for  that  reason.  (Goetz  v.  Ambs,  22  Mo.  170 ;  Hol- 
liday  v.  Atterbury,  22  Mo.  612 ;  Zimmerman  v.  Owens,  24 
Mo.  97.) 

RiCHABDSON,  Judge,  delivered  the  opinion  of  the  court. 

The  plaintiff*  asserts  her  right  to  freedom  on  the  groimd 
that  her  mother,  a  negress,  was  born  in  Montreal,  in  Lower 
Canada,  about  the  year  1768,  and  that  her  mother  was  not 
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bom  a  slave,  because  slavery  did  not  exist  in  Canada  at  the 
time  of  her  birth. 

On  the  trial  the  plaintiff  gave  parol  evidence  tending  to 
prove  that  her  mother  was  born  in  Montreal  about  the  year 
1768,  and  that  slavery  did  not  actually  exist  and  was  not 
tolerated  by  law  at  that  time  in  Canada. 

The  defendant,  on  his  part,  gave  parol  evidence  tending  to 
prove  the  actual  existence  of  slavery  in  Canada  in  the  year 
1768 ;  that  slaves  were  recognized  as  property,  and  that  Rose, 
the  plaintiff*s  mother,  was  held  and  sold  as  a  slave  in  Canada. 

The  defendant  also  gave  the  following  documentary  evi- 
dence : 

First.  Tlie  articles  of  capitulation  of  the  surrender  of  Mon- 
treal by  the  French  to  the  English  forces,  signed  on  the  8th 
September,  1760,  by  Lord  Amherst,  commander-in-chief  of 
the  British  forces  in  North  America,  and  the  Marquis  de  Vau- 
dreuel,  governor  and  lieutenant  general  for  the  king  of  the 
French  in  Canada.  The  27  th  article  secured  to  the  Cana- 
dians the  free  exercise  of  the  Roman  Catholic  religion.  The 
47th  article  is  as  follows  :  "  The  negroes  and  panis  of  both 
sexes  shall  remain  in  their  quality  of  slaves  in  the  possession 
of  the  French  and  Canadians  to  whom  they  belong ;  they 
shall  be  at  liberty  to  keep  them  in  their  service  in  the  colony 
or  to  sell  them ;  and  they  may  also  continue  to  bring  them 
up  in  the  Roman  religion.''  "  Granted,  except  those  who 
shall  have  been  made  prisoners." 

'  Second.  The  definitive  treaty  of  peace  concluded  between 
the  kings  of  Great  Britain  and  France  the  10th  day  of  Feb- 
ruary, 1763,  by  which  the  French  ceded  and  transferred  to 
the  crown  of  Great  Britain  Canada  with  all  its  dependencies. 
The  king  of  Great  Britain  agreed  to  grant  the  liberty  of  tlie 
Catholic  religion  to  the  inhabitants  of  Canada,  and  that  he 
would  give  the  most  effectual  orders  that  his  new  Roman 
Catholic  subjects  might  profess  the  worship  of  their  religion 
according  to  the  rites  of  the  Romish  church  as  far  as  the 
laws  of  Great  Britain  permitted ;  and  that  the  French  inhab- 
itants, or  others  who  had  been  the  subjects  of  France  in  Cana- 


Digitized  by 


Google 


468  ST.  LOUIS. 


Charlotte  v.  Chouteau. 


da,  might  retire  with  all  safety  and  freedom  wherever  they 
should  think  proper,  and  might  sell  their  estates  to  British 
subjects,  or  take  away  their  property  without  restraint.  But 
the  treaty  is,  in  every  respect,  silent  in  reference  to  the  per- 
sons or  property  of  the  Canadians. 

Third.  The  proclamation  of  George  III,  dated  7th  Octo- 
ber, 1753.  It  begins  by  reciting  that  extensive  and  valuable 
acquisitions  in  America  had  been  secured  to  the  crown  by 
the  treaty  concluded  at  Paris  on  the  10th  of  February,  1763, 
and  being  desirous  that  his  subjects,  as  well  of  his  kingdoms 
as  of  his  colonies  in  America,  might  avail  themselves  of  the 
great  benefits  which  would  accrue  therefrom  to  their  com- 
merce, Ac,  he  had  thought  fit  to  issue  his  proclamation, 
thereby  to  publish  and  declare  to  his  subjects  that  he  had 
granted  letters  patent  to  erect  within  the  countries  and 
islands  ceded  and  confirmed  by  said  treaty  four  distinct  gov- 
ernments, called  by  the  names  of  Quebec  (Canada),  East 
Florida,  West  Florida  and  Grenada.  It  then  designates  the 
extent  and  boundaries  of  said  governments,  and  declares  as 
follows:  "And  whereas  it  will  greatly  contribute  to  the 
speedy  settling  our  said  new  governments,  that  our  loving 
subjects  should  be  informed  of  our  paternal  care  for  the  secu- 
rity of  the  liberty  and  properties  of  those  who  are  and  shall 
become  inhabitants,  we  have  thought  fit  to  publish  and  de- 
clare, by  this  our  proclamation,  that  we  have,  in  the  letters 
patent,  under  our  great  seal  of  Great  Britain,  by  which  the 
said  governments  are  constituted,  given  express  power  and 
directions  to  our  governors  of  our  said  colonies  respectively 
that,  so  soon  as  the  state  and  circumstances  of  our  said  colo- 
nies will  admit  thereof,  they  shall,  with  the  advice  and  con- 
sent of  the  members  of  our  council,  summon  and  call  general 
assemblies  within  the  said  governments  respectively,  in  such 
manner  and  form  as  is  used  and  directed  in  those  colonies 
and  provinces  in  America  which  are  under  our  inmiediate 
government ;  and  we  have  also  given  power  to  the  said  gov- 
ernors, with  the  consent  of  our  said  councils  and  the  repre- 
sentatives of  the  people  so  to  be  summoned  as  aforesaid,  to 
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make,  constitute  and  ordain  laws,  statutes  and  ordinances  for 
the  public  peace,  welfare  and  good  government  of  our  said 
colonies,  and  of  the  people  and  inhabitants  thereof,  as  near 
as  may  be  agreeable  to  the  laws  of  England,  and  under  such 
regulations  and  restrictions  as  are  used  in  other  colonies ;  and 
in  the  mean  time,  and  until  such  assemblies  can  be  called  as 
aforesaid,  all  persons  inhabiting  or  resorting  to  our  said  colo- 
nies may  confide  in  our  royal  protection  for  the  enjoyment  of 
the  benefits  of  the  laws  of  our  realm  of  England  ;  for  which 
purpose  we  have  given  power,  under  our  great  seal,  to  the 
governors  of  said  colonies  respectively  to  erect  and  constitute, 
with  the  advice  of  our  said  councils  respectively,  courts  of 
judicature  and  public  justice  within  our  said  colonies,  for  the 
hearing  and  determining  of  all  causes  as  well  criminal  as 
civil,  according  to  law  and  equity,  and,  as  near  as  may  be, 
agreeable  to  the  laws  of  England."  There  is  nothing  else  in 
the  proclamation  that  relates  to  this  subject. 

Fourth.  The  act  of  the  British  parliament  of  1774,  (14 
George  III,  chap.  83,)  entitled  "  An  act  for  making  more 
efiectual  provision  for  the  government  of  the  province  of  Que- 
bec in  North  America."  (30  British  Stat,  at  large,  649.) 
There  is  nothing  in  this  act  that  bears  on  the  subject  but  the 
two  following  sections :  "  Sec.  4.  And  whereas  the  provisions 
made  by  the  said  proclamation  in  respect  to  the  civil  govern- 
ment of  said  province  of  Quebec,  and  the  powers  and  author- 
ities given  to  the  governor  and  other  civil  officers  of  the  said 
province  by  the  grants  and  commissions  issued  in  consequence 
thereof,  have  been  found  upon  experience  to  be  inapplicable 
to  the  state  and  circumstances  of  the  said  province — ^the  in- 
habitants whereof  amounted  at  the  conquest  to  above  sixty- 
five  thousand  persons,  professing  the  religion  of  the  Church 
of  Rome,  and  enjoying  an  established  form  of  constitution 
and  system  of  laws  by  which  their  persons  and  property  had 
been  protected,  governed  and  ordered  for  a  long  series  of 
years  firom  the  first  establishment  of  the  said  province  of  Ca- 
nada— be  it  therefore  further  enacted,  by  the  authority  afore- 
said, that  the  said  proclamation,  so  far  as  the  same  relates  to 


Digitized  by 


Google 


470  ST.  LOUIS. 


Charlotte  t.  Chouteau. 


the  said  province  of  Quebec,  and  the  commission  under  the 
authority  whereof  the  government  of  the  said  province  is  at 
present  administered,  and  all  and  every  the  ordinance  and 
ordinances  made  by  the  governor-  and  council  of  Quebec  for 
time  being  relative  to  the  civil  government  and  administra- 
tion of  justice  in  the  said  province,  and  all  commissions  to 
judges  and  other  officers  thereof,  be  and  the  same  are  hereby 
revoked,  annulled  and  made  void  from  and  after  the  first  day 
of  May,  one  thousand  seven  hundred  and  seventy-five.  Sec.  8. 
And  be  it  further  enacted  by  the  authority  aforesaid,  that  all 
his  majesty's  Canadian  subjects  within  the  province  of  Que- 
bec— the  religious  orders  and  communities  only  excepted — 
may  also  hold  and  enjoy  their  property  and  possessions,  to- 
gether with  all  customs  and  usages  relative  thereto,  and  all 
other  civil  rights  in  as  large,  ample  and  beneficial  manner  as 
if  the  said  proclamation,  commissions,  ordinances  and  other 
acts  and  instruments  had  not  been  made,  and  as  may  consist 
with  their  allegiance  to  his  majesty  and  subjection  to  the 
crown  and  parliament  of  Great  Britain ;  and  that  in  all  mat- 
ters of  controversy  relative  to  property  and  civil  rights  re- 
sort shall  be  had  to  the  laws  of  Canada  as  the  rule  for  the 
decision  of  the  same,  and  all  causes  that  shall  hereafter  be 
instituted  in  any  of  the  courts  of  justice  to  be  appointed 
within  and  for  the  said  province  by  his  majesty,  his  heirs  and 
successors  shall,  with  respect  to  such  property  and  rights,  be 
determined  agreeably  to  tlie  said  laws  and  customs  of  Cana- 
da, until  they  shall  be  varied  or  altered  by  any  ordinance 
that  shall  from  time  to  time  be  passed  in  said  province,"  &c. 
Fifth.  The  act  of  the  British  parliament  of  1790,  (Geo.  Ill, 
chap.  27,)  entitled  "  An  act  for  encouraging  new  settlers  in 
his  majesty's  plantations  in  America,"  (37  British  Stat,  at 
large,  24,)  as  follows :  "  Whereas  it  is  expedient  that  encour- 
agement should  be  given  to  persons  who  are  disposed  to 
come  and  settle  in  certain  of  his  majesty's  colonies  and  plan- 
tations in  America  and  the  West  Indies,  be  it  therefore  en- 
acted by  the  king's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords,  spiritual  and  temporal,  and 


Digitized  by 


Google 


OCTOBER  TERM,  1857.  471 

Charlotte  y.  Chouteau. 


commons  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  from  and  after  the  first  day  of 
August,  one  thousand  seven  hundred  fmd  ninety,  if  any  per- 
son or  persons — ^being  a  subject  or  subjects  of  the  territories 
or  countries  belonging  to  the  United  States  of  America — shall 
come  from  thence,  together  with  his  or  their  family  or  fami- 
lies, to  any  of  the  Bahama  or  Bermuda  or  Somers'  Islands,  or 
to  any  part  of  the  province  of  Quebec,  or  of  Nova  Scotia,  or 
any  of  the  territories  belonging  to  his  majesty  in  North  Amer- 
ica, for  the  purpose  of  residing  or  settling  there,  it  shall  be 
lawful  for  any  such  person  or  persons,  having  first  obtained  a 
license  for  that  purpose  from  the  governor,  or,  in  his  absence, 
the  lieutenant  governor  of  said  islands,  colonies  or  provinces 
respectively,  to  import  into  the  same,  in  British  ships  owned 
by  his  majesty's  subjects  and  navigated  according  to  law,  any 
negroes,  household  furniture,  utensils  or  husbandry  and 
clothing  free  of  duty ;  provided  always,  that  such  household 
furniture,  utensils  of  husbandry  and  clothing  shall  not  in  the 
whole  exceed  the  value  of  fifty  pounds  for  every  white  person 
that  shall  belong  to  such  family,  and  the  value  of  forty  shil- 
lings for  every  negro  brought  by  such  white  person ;  and  if 
any  dispute  shall  arise  as  to  the  value  of  such  household  fur- 
niture, utensils  of  husbandry,  or  clothing,  the  same  shall  be 
heard  and  determined  by  the  arbitration  of  three  British  mer- 
chants at  the  port  where  the  same  shall  be  imported — one  of 
such  British  merchants  to  be  appointed  by  the  governor,  or, 
in  his  absence,  by  the  lieutenant  governor  of  such  island  or 
province — one  by  the  collector  of  the  customs  at  such  port — 
and  one  by  the  person  so  coming  with  his  family.  Sec.  2.  And 
be  it  further  enacted,  that  all  sales  or  bargains  for  the  sale  of 
any  negro,  household  furniture,  utensils  of  husbandry,  or 
clothing,  so  imported,  which  shall  be  made  within  twelve  ca- 
lendar months  after  the  importation  of  the  same  (except  in 
cases  of  the  bankruptcy  or  death  of  the  owner  thereof)  shall 
be  null  and  void  to  all  intents  and  purposes  whatsoever.'* 
The  third  and  last  section  relates  only  to  the  oath  of  allegiance 
required  to  be  taken  by  the  immigrant. 
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Sixth.  The  act  of  the  princial  parliament  of  Upper  Canada, 
passed  July  9th,  1793.  (Rev.  Stats,  of  Upper  Canada,  chap. 
8,  p.  18.)  The  first  section  of  this  act  recites  that  it  is  highly 
expedient  to  abolish  slavery  in  the  province,  so  far  as  the 
same  may  gradually  be  done  without  violating  private  pro- 
perty. It  then  repeals  so  much  of  the  act  of  1790  as  enables 
the  governor  or  lieutenant  governor  to  grant  license  for  the 
importation  of  negroes,  and  forbids  any  negro  or  other  per- 
son subjected  to  the  condition  of  a  slave  from  coming  or  be- 
bing  brought  into  the  province  after  the  passage  of  the  act  to 
be  subject  to  the  condition  of  a  slave.  The  second  section 
provides  that  nothing  in  the  act  should  be  construed  to  ex- 
tend to  liberate  any  negro  subjected  to  service,  or  to  dis- 
charge him  from  the  possession  of  his  owner,  who  should  have 
come  or  been  brought  into  the  province  in  conformity  to  the 
conditions  of  the  act  of  1790,  or  should  have  otherwise  come 
into  the  possession  of  any  person  by  gift,  bequest  or  purchase. 
The  third  section-  declares  that  in  order  to  prevent  the  con- 
tinuation of  slavery  within  the  province,  every  child  thereaf- 
ter born  of  a  negro  womjin  who  was  a  slave,  should  remain 
with  his  or  her  master  or  mistress  until  such  child  should 
arrive  at  the  ago  of  twenty-five  years,  and  then  be  free. 

At  the  request  of  the  defendant,  the  court  gave  the  follow- 
ing instruction :  "1.  If  negro  slavery  existed  by  virtue  of 
the  laws  and  ordinances  of  the  French  government  in  Canar 
da  prior  to  the  acquisition  of  that  country  by  the  English, 
and  if  the  articles  of  capitulation,  the  treaty  of  cession,  the 
acts  of  parliament  of  1774  and  1790,  and  the  king's  procla- 
mation of  1763,  be  correct  copies  of  the  genuine  documents, 
then  negro  slavery  was  sanctioned  and  permitted  by  law  in 
the  country  called  the  province  of  Quebec  (which  includes 
Montreal)  at  all  times  from  the  year  1760  to  the  year  1790." 
Other  instructions  were  given  to  the  jury,  among  which  was 
the  following,  given  at  the  plaintiflTs  instance:  "Whciher 
Rose  was  lawfully  a  slave  in  Cannda  is  a  question  for  the  jury 
to  decide  from  the  evidence  on  the  trial." 

These  two  instructions  arc  incompatible,  and  both  can  not 
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stand.  Tlie  first  declared  as  a  matter  of  law  the  legal  effect 
of  the  documents  named  in  it,  and  the  court  in  giving  it 
assumed  that  it  was  its  duty,  and  not  the  province  of  the  jury, 
to  pass  on  their  meaning  and  operation.  The  second  sub- 
mitted every  proposition  of  law  in  the  case  to  be  determined 
by  the  jury.  If  it  was  a  conclusion  of  law  from  the  docu- 
ments read  in  evidence,  to  be  decided  by  the  court,  that  slave- 
ry was  sanctioned  in  Canada,  it  was  not  proper  to  refer  the 
question  whether  or  not  it  was  lawful  to  the  jury  ;  but  if  the 
last  instruction  was  proper,  though  inconsistent  with  the  first, 
the  defendant  can  not  complain ;  and  if  the  fii-st  was  correct, 
the  other  was  wrong,  and  was  calculated  to  mislead  the  jury 
to  the  defendant's  prejudice.  The  quality  of  these  instruc- 
tions must  be  determined  by  the  question  wliether  it  is  the 
duty  of  the  court  or  the  jury  to  construe  a  foreign  law. 

It  is  universally  admitted  that  courts  do  not  take  judicial 
notice  of  the  laws  of  a  foreign  country,  but  they  must  be 
proved  as  other  facts  in  a  trial.  It  will  not  be  presumed  that 
a  foreign  law  is  in  writing,  and  if  it  does  not  appear  that  it  is 
written,  it  may  be  proved  by  parol.  (Livhigston  v.  Mary- 
land Ins.  Co.  6  Cranch,  280.)  But,  like  the  proof  of  every 
other  fact,  the  best  evidence  of  which  the  causQ  is  suscepti- 
ble must  be  produced ;  and  as  a  witness  may  speak  of  the 
terms  and  nature  of  an  unwritten  contract,  so  he  may  testify 
of  the  existence  of  a  foreign  law ;  but  as,  when  the  contents 
of  a  written  instrument  are  sought  to  be  provedy-tlie  instru- 
ment itself  must  be  produced,  so  foreign  written  laws  must  bo 
proved  by  the  laws  themselves.  (2  Starkie's  Ev.  881 ;  Con- 
sequa  v.  Willing,  Pet.  C.  C.  229 ;  Robinson  v.  Clifford,  2 
Wash.  C.  C.  1 ;  United  States  v.  Ortega,  4  Wash.  C.  C. 
583  ;  Dougherty  v.  Snyder,  16  Serg.  &  Raw.  87  ;  Kinney  v. 
Clarkson,  1  Johns.  394;  Camparel  v.  Jernegan,  5  Blackf. 
375 ;  Gardner  v.  Lewis,  7  Gill,  879 ;  McNeil  v.  Arnold,  17 
Ark.  155.) 

The  English  cases  are  contradictory.  In  Miller  v.  Hern- 
wick,  4  Camp.  155,  Gibbs,  Ch.  J.,  said :  "  Foreign  laws  not 
written  are  to  be  proved  by  the  parol  examination  of  wit- 
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nesses  of  competent  skill.  But  where  they  are  in  writing,  a 
copy  properly  authenticated  must  be  produced ;"  whilst  Lord 
Denman,  in  Baron  De  Bode's  case  (8  Q.  B.  250)  permitted  a 
witness  to  speak  ot  the  effect  and  state  of  the  law  in  Prance 
resulting  from  a  decree,  but  Patterson,  J.,  dissented.  In  this 
country  the  question  is  well  settled,  but  the  cases  are  not  uni- 
form on  the  point  whether  the  evidence  of  the  existence  of  a 
foreign  law  is  addressed  in  the  first  instance  to  the  court  or 
to  the  jury.  In  Consequa  v.  Willing  it  is  said,  that,  whether 
the  law  or  usage  is  sufiiciently  proven  or  not,  is  a  question  of 
fact  for  the  jury,  and  so  also  in  the  case  of  the  State  v.  Jack- 
son, 2  Dev.  566,  Ruffin,  J.,  held  that  the  "  existence  of  a  for- 
eign law  is  a  fact.  The  court  can  not  judicially  know  it,  and 
therefore  it  must  be  proved,  and  the  proof,  like  all  other,  ne- 
cessarily goes  to  the  jury."  And  in  Moore  v.  Gwynn,  5 
Ired.  190,  where  the  question  did  not  arise  on  statute,  but 
under  the  common  law  of  Virginia,  and  the  testimony  was 
conflicting,  it  was  decided  that  it  ought  to  be  left  to  the  jury. 
But  the  decided  weight  of  the  American  authorities  goes  to 
the  length  of  establishing  the  doctrine  not  only  that  it  is  the 
province  and  duty  of  the  court  to  instruct  the  jury  as  to  the 
meaning  and  effect  of  a  foreign  law,  when  proved,  whether 
the  law  is  written  or  unwritten,  but  that  the  proof  must  be 
made  to  the  court.  Mr.  Justice  Story,  in  his  Conflict  of 
Laws,  (§  638,)  says :  "  All  matters  of  law  are  properly  refer- 
able to  the  court,  and  the  object  of  the  proof  of  foreign  laws 
is  to  enable  the  court  to  instruct  the  jury  what,  in  point  of 
law,  is  the  result  of  the  foreign  law  to  be  applied  to  the  mat- 
ters in  controversy  before  them.  The  court  are  therefore  to 
decide  what  is  the  proper  evidence  of  the  laws  of  a  foreign 
country ;  and  when  evidence  is  given  of  these  laws  the  court 
arc  to  judge  of  their  applicability,  when  proved,  to  the  case 
in  hand."  And  Mr.  Greenleaf,  in  his  treatise  on  evidence, 
(1  Greenl.  Ev.  §  486,)  quotes  this  section  from  Story,  and 
incorporates  it  into  the  text  of  his  work  as  containing  the 
proper  rule.  Gibson,  Chief  Justice,  observed,  in  Sidwell  v. 
Evans,  1  Penn.   888,  that  ^^  municipal  law  is  a  matter  of 
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compact,  and  as  such  the  construction  of  foreign  statutes,  as 
in  the  case  of  any  other  written  compact,  belongs  to  the  court. 
A  plausible  distinction  might  be  taken  in  this  respect  be- 
tween written  and  the  unwritten  law  which  necessarily  rests 
on  parol,  but  it  seems  to  have  been  disregarded." 

Though  the  Supreme  Court  of  North  Carolina,  in  the  case 
of  the  State  v.  Jackson,  decided  that  a  foreign  law  was  to  be 
proved  as  a  fact  to  the  jury,  held,  that  when  it  is  established 
"  its  meaning,  its  construction  and  eCFect  is  the  province  of  the 
court.  It  is  a  matter  of  professional  science ;  and  as  the 
terms  of  the  law  are  taken  to  be  ascertained  by  the  jury, 
there  is  no  necessity  for  imposing  on  them  the  burden  of  af- 
fixing a  meaning  on  them  more  than  on  our  own  statutes.'* 
And  in  a  late  case  (5  Ired.)  the  same  court  decided  that, 
where  the  question  arises  under  a  statute,  it  is  the  province 
of  the  court  to  decide  both  as  to  the  existence  of  the  statute 
and  its  proper  construction.  The  case  in  Inge  v.  Murphy,  10 
Ala.  897,  turned  on  the  construction  of  a  foreign  statute,  and 
the  Judge,  in  delivering  the  opinion  of  the  court,  observed : 
"  It  seems  to  us  a  self-evident  proposition  that  laws,  whether 
written,  statute,  domestic  or  foreign,  must  be  ascertained  in 
the  general  and  always  construed  by  the  court,  and  equally 
so  that  it  is  manifestly  not  the  province  of  the  jury  to  place 
the  construction  upon  it  under  any  circumstances."  Again, 
in  a  very  recent  case  in  Pennsylvania  (Bock  v.  Lauman,  24 
State  Rep.  447,)  the  doctrine  was  reasserted  that,  though  the 
law  of  another  state  is  a  matter  of  fact,  it  is  not  necessary  to 
be  found  by  the  jury  but  by  the  court,  and  that  all  the  anal- 
ogies of  the  law  inclined  the  court  to  regard  the  interpreta- 
tion of  foreign  laws,  whether  written  or  unwritten,  as  falling 
within  the  province  of  the  court. 

It  may  be  doubted  whether  the  rule  ought  to  be  applied  or 
can  be  practically  enforced  when  the  foreign  law  offered  in 
evidence  is  unwritten,  or  is  the  common  law  of  the  country 
where  it  prevails ;  for  in  many  instances,  as  in  the  case  in  5 
Ired.  190,  the  evidence  may  be  conflicting,  and  all  the  wit- 
nesses may  state  the  law  differently,  in  which  case  it  would 
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be  extremely  difficult  for  the  court  to  determine  either  the 
fact  sought  to  be  proved  or  to  declare  the  legal  effect  of  the 
evidence.  And  whilst  it  may  be  the  better  rule  to  submit  as 
a  question  of  fact  the  existence  of  a  foreign  law  to  the  jury, 
we  think  that  when  it  is  written  and  received  in  evidence  it 
is  the  duty  of  the  court  to  construe  it,  and  to  instruct  the 
jury  as  to  its  meaning  and  effect.  We  do  not  mean  by  the 
written  law  the  statements  of  text  writers  or  the  decisions  of 
courts ;  but  these  may  be  used  with  the  evidence  of  experts 
to  enlighten  the  court  in  expounding  the  foreign  law ;  for 
when  a  foreign  law  has  received  a  local  construction,  judicial 
decisions  and  law  writers  may  be  consulted,  and  professional 
witnesses  may  be  examined  for  the  purpose  of  ascertaining 
its  meaning. 

The  first  instruction,  then,  given  by  the  court  at  the  defen- 
dant's request,  to  the  eflfect  that  negro  slavery  was  sanc- 
tioned and  permitted  by  law  in  the  province  of  Quebec  from 
1760  to  1790  was  proper,  if  the  conclusion  was  legitimate 
from  the  facts  stated  in  it ;  and  it  will  therefore  be  necessary 
to  recur  to  the  evidence. 

The  plaintiflF  read  the  depositions  of  two  learned  and  intel- 
ligent witnesses — Judges  Reed  and  Gale— each  of  whom  held 
high  judicial  positions  for  many  years  in  Lower  Canada.  The 
former  testified  that  slavery  existed  in  Canada  to  a  certain 
extent  while  under  the  dominion  of  the  French,  although  he 
could  find  no  law  by  which  it  was  introduced  prior  to  the 
year  1709,  when,  by  an  ordinance  of  the  intendant  of  the 
colony,  permission  was  given  to  the  colonists  to  purchase 
negroes  and  panis  from  the  Indians,  because  they  would  be 
useful  in  the  cultivation  of  the  soil;  that  this  ordinance 
would  seem  to  have  been  made  in  order  to  confirm  a  practice 
which  had  previously  existed,  though  there  was  no  law  of  the 
French  government  authorizing  slavery  in  Canada ;  that  it 
had  been  doubted  whether  the  intendant  or  any  governor  of 
a  particular  colony  could  establish  therein  such  a  general 
principle  of  public  law  as  slavery ;  but,  he  says,  "  it  is  cei-tain, 
however,  that  from  the  time  of  this  ordinance  and  before 
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slavery  of  negroes  and  panis,  as  therein  stated,  had  been  prac- 
ticed and  was  still  continued  in  the  colony  in  1736,  as  by  an 
ordinance  of  Mr.  Hoegnart,  the  then  intendant,  of  the  first  of 
September  of  that  year,  a  form  for  the  emancipation  of  slaves 
was  established  and  directed  to  be  observed.  So  far  the  ex- 
istence, if  not  the  legality,  of  slavery  would  appear."  He  also 
states  that  the  ordinance  of  1736  assumed  the  legal  exist- 
ence of  slavery.  Judge  Gale,  the  other  witness,  in  speaking 
of  the  ordinance  of  1709,  says,  it  declared  that  it  would  be 
useful  to  the  colony  to  hold  negroes  and  Indians  of  a  distant 
nation,  called  panis,  as  slaves,  and  therefore  the  negroes  and 
panis,  who  had  been  or  might  be  bought,  should  be  held  by 
the  purchasers  as  their  slaves;  and  that  the  ordinance  of 
1T36  required  masters  who  emancipated  their  slaves  to  do  so 
only  by  written  documents  passed  before  public  notaries,  and 
declared  other  forms  of  emancipation  void.  In  answer  to  the 
question  whether  slavery  of  negroes  or  other  persons  was  re- 
cognized and  allowed  by  law  in  Canada  while  the  country 
belonged  to  France,  he  replied :  "  I  believe  that  a  modified 
system  of  slavery  respecting  negroes  and  some  others  was  de 
facto  exercised  in  Canada^  in  various  instances,  while  the 
country  remained  under  the  French  dominion  ;  but  I  can  not 
undertake  to  say  that  such  de  facto  exercise  of  slavery  was 
justifiable  under  sufficient  legitimate  enactment  and  a  correct 
interpretation  of  the  laws  as  they  then  stood."  My  opinion 
is  to  the  contrary. 

Both  of  these  gentlemen  prove  that  slavery  existed  in  Ca- 
nada from  a  period  at  least  as  early  as  1709  to  1760 ;  and 
though  they  say  there  was  no  act  of  the  French  legalizing  it, 
we  know  that  France  permitted  slavery  in  her  West  India 
colonies,  and  it  can  not  be  supposed  that  she  was  ignorant  of 
the  state  of  things  in  Canada  for  so  long  a  time.  And  it  may 
be  assumed  that  slavery  existed  in  Canada  under  the  French 
rule,  not  only  de  facto  but  dejure.  Slavery  existed  in  nearly 
all  of  the  North  American  colonies,  though  no  law  or  royal 
decree  has  been  found  introducing  it ;  but  it  was  permitted, 
and  afterwards  sanctioned  by  laws  concerning  it,  passed  by 
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colonial  assemblies  with  the  knowledge  of  the  home  govern- 
ments. 

The  facts  developed  by  the  testimony  of  these  witnesses  in 
reference  to  the  state  of  things  in  Canada  before  1760,  ex- 
plain, if  explanation  was  necessary,  the  purpose  of  the  47th 
article  of  the  capitulation.  It  will  be  observed,  by  an  exam- 
ination of  the  articles  of  capitulation,  that  they  make  very 
few  provisions  affecting  the  inhabitants  of  Canada ;  and  it  is 
hardly  probable  that  a  besieged  army,  in  the  face  of  an  ene- 
my's guns,  would  stipulate  in  a  separate  article  for  the  pro- 
tection of  an  interest  that  had  no  real  existence.  No  other 
allusion  is  made  to  the  property  of  the  inhabitants  who  in- 
tended to  remain  in  the  colony ;  and  the  47th  article  is  not 
only  a  clear  recognition  of  the  existence  of  slavery,  but  of  the 
value  of  the  interests  connected  with  it.  Only  the  most 
prominent  objects  seem  to  have  engaged  the  attention  of  the 
retiring  governor ;  for  he  secures  nothing  for  his  master's 
subjects  but  their  religion  and  their  slaves. 

The  national  religion  of  England  was  protestant,  and  the 
French  king  was  therefore  jealous  of  the  religion  of  his  Cana- 
dian subjects ;  and  the  reason  is  obvious  why  the  treaty  of 
1763  secured  to  the  Canadians  the  enjoyment  of  the  Roman 
Catholic  religion,  and  did  not  stipulate  for  any  other  rights 
of  conscience  or  property.  No  argument  can  be  drawn  from 
the  silence  of  the  treaty  on  the  subject  of  slavery  or  any 
other  peculiar  institution ;  for  the  inhabitants  of  Canada,  with- 
out any  special  guaranties,  were  entitled  to  all  their  rights  of 
property,  after  the  change  of  government,  which  they  pos- 
sessed imder  their  former  sovereign.  The  cession  of  a  terri- 
tory only  passes  the  sovereignty,  and  does  not  interfere  with 
private  property.  This  is  an  established  rule  of  public  law, 
and  is  acknowledged  and  respected  by  all  civilized  nations. 
The  subjects  or  citizens  of  a  conquered  or  ceded  country  re- 
tain all  rights  of  property  which  are  not  taken  away  by  the 
new  sovereign,  and  remain  under  their  former  laws  until 
they  are  changed.  (Strother  v.  Lucas,  12  Pet.  488 ;  Mitch- 
ell V.  United  States,  9  Pet.  784 ;  Blacks.  Com.  107.)    In  the 
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United  States  v.  Percheman,  7  Pet.  87,  Chief  Justice  Mar- 
shall, in  speaking  of  the  rights  to  property  acquired  in  Flori- 
da before  its  cession  to  the  United  States,  remarks :  "  The 
people  change  their  allegiance ;  their  relations  to  their  an- 
cient sovereign  is  dissolved ;  but  their  relations  to  each  other 
and  their  rights  of  property  remain  undisturbed.  If  this  be 
the  modem  rule  in  case  of  conquest,  who  can  doubt  its  ap- 
plication to  the  case  of  an  amicable  cession  of  territory  ?  Had 
Florida  changed  its  sovereign  by  an  act  containing  no  stipu- 
lations respecting  the  property  of  individuals,  the  rights  of 
property  in  all  those  who  became  subjects  or  citizens  of  the 
new  government  would  have  been  imafiected  by  the  change." 
This  principle  ^as  recognized  in  England  in  reference  to  Ja- 
maica as  early  as  1693,  in  Blankard  v.  Galdy,  4  Mod.  222 ; 
also  by  Lord  Mansfield,  in  Rex  v.  Vaughan,  4  Burr.  2500. 
Slavery  now  exists  in  Louisiana,  Missouri  and  Florida  with- 
out any  act  of  legislation  introducing  it,  and  none  was  ne- 
cessary ;  for,  being  in  existence  imder  the  implied  sanction  at 
least  of  France  and  Spain  in  1803  and  1819,  it  was  con- 
tinued, and  was  not  dependent  on  any  positive  law  for  its 
recognition. 

It  is  insisted  that  the  royal  proclamation  of  October  7, 
1763,  had  the  eflFect  of  abolishing  slavery  in  Canada.  Ad- 
mitting that  the  king's  prerogative  included  the  power  of 
making  laws  for  the  English  colonies,  we  have  searched 
through  every  clause  of  the  proclamation  to  find  a  word  or 
sentence  which,  in  terms  or  by  implication,  remotely  touches 
the  subject.  We  have  been  directed  to  the  clause  of  the 
proclamation  set  out  in  the  first  part  of  this  opinion ;  but,  on 
looking  at  it,  it  will  be  seen  that  no  new  law  is  decreed,  but 
only  the  assurance  is  given  that,  until  provincial  assemblies 
can  be  called,  all  persons  inhabiting  or  resorting  to  the  colo- 
nies of  Quebec,  East  Florida,  West  Florida  and  Grenada,  may 
confide  in  the  royal  protection  for  the  enjoyment  of  the 
benefit  of  the  laws  of  England,  and  that  orders  had  been 
given  to  the  governors  of  said  colonies  respectively  to  erect 
courts  of  justice  for  the  hearing  and  determining  of  all  caus- 
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es,  as  well  criminal  as  civil,  as  near  as  may  be  agreeable  to 
the  laws  of  England.  The  judges  whose  testimony  we  have 
noticed  say  that  this  proclamation  introduced  into  all  the 
colonies  mentioned  in  it  the  common  law  of  England,  and 
that  the  genius  and  spirit  of  the  common  law  are  so  hostile  to 
slavery  that  wherever  it  is  introduced  or  prevails  it  operates 
ipso  facto  to  abolish  slavery. 

In  1763  the  English  acquired— besides  Canada— Florida, 
Dominico,  Saint  Vincent  and  Tobago,  in  all  which  slavery  ex- 
isted ;  and  though  the  proclamation  expressly  applied  to  all, 
it  is  well  known,  and  these  gentlemen  admit,  that  it  did  not 
have  the  eflFect  of  abolishing  slavery  in  PloHda  and  the  Gre- 
nadas.  It  is  strange  that  it  was  potential  icr  the  purpose 
imputed  to  it  in  one  place  and  not  in  the  others.  The  Su- 
preme Court  of  Louisiana  remarked,  in  Seville  v.  Chretien, 
6  Mart.  285,  that  they  have  not  been  able  to  find  any  trace 
of  a  legislative  act  of  the  European  powers  for  the  introduc- 
tion of  slavery  into  their  American  dominions.  Yet  it  is  an 
undisputed  historical  fact  that  slavery  existed  in  nearly  all 
the  English  colonies,  now  included  in  the  United  States,  and 
that  in  each  of  them  the  "  common  law"  was  claimed  as  their 
birth-right,  and  causes  in  their  courts  were  determined  agree- 
ably to  the  laws  of  England.  If  the  opinion  of  the  Canadian 
judges  is  correct,  it  is  evident  that  the  common  law  was  not 
uniform  in  its  operation,  for  it  did  not  perform  the  work,  in 
the  thirteen  colonies,  ascribed  to  it  in  Canada.  The  common 
law  of  England  was  introduced  in  Missouri  by  an  act  of  the 
territorial  legislature  of  the  19th  of  January,  1816,  and  no- 
body ever  supposed  that  it  was  equivalent  to  an  act  of  eman- 
cipation. 

In  the  case  of  the  Attorney  General  v.  Stewart,  2  Mer.  156, 
the  question  arose  whether  the  proclamation  we  have  been 
considering  extended  the  laws  of  England  to  Grenada,  and  it 
was  certainly  doubted  in  that  case  whether  they  were  carried 
by  force  of  the  proclamation  to  the  province  of  Quebec.  The 
Master  of  tlie  Rolls,  Sir  William  Grant,  observes :  "  It  seems 
to  be  supposed  that  this  was  done  by  the  proclamation  of 
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1763,  which  is  set  forth  in  the  report.  With  regard  to  three 
of  the  four  governments  to  which  this  proclamation  rela- 
ted— East  Florida,  West  Florida  and  Grenada — I  am  not 
aware  that  any  controversy  as  to  the  eCFect  of  it  ever  arose. 
Perhaps  there  may  have  been,  with  respect  to  them,  other 
acts  and  instruments  more  directly  expressive  of  his  majes- 
ty's intention  to  introduce  the  laws  of  England.  But  as  to 
the  fourth  —  the  government  of  Quebec  —  which  was  inclu- 
ded in  the  same  proclamation,  and  where  it  must  have  had 
the  same  legal  eCFect  as  in  the  others,  it  became  a  matter  of 
great  and  long-continued  discussion  whether  the  laws  of  Eng- 
land had  thereby  been  generally  introduced  in  abrogation  of 
the  ancient  municipal  laws  of  country.  In  a  report  made  by 
the  Attorney  and  Solicitor  General  in  1766,  little  other  effect 
was  ascribed  to  this  proclamation  than  of  extending  to  the 
inhabitants  of  Canada  the  benefit  of  the  criminal  law  of  Eng- 
land." But  no  matter  whether  or  not  the  proclamation  in- 
troduced the  laws  of  England  into  Canada,  or  whether  they 
produced  any  change  as  to  the  rights  of  property,  it  is  certain 
that  the  act  of  parliament  of  1774  repealed  so  much  of  the 
proclamation  as  related  to  the  laws  of  England,  and  enacted 
that  the  Canadians  within  the  province  of  Quebec  might 
"  hold  and  enjoy  their  property  and  possessions,  together  with 
all  customs  and  usages  relative  thereto,  and  all  other  their 
civil  rights,  in  as  large,  ample  and  beneficial  manner  as  if  the 
said  proclamation"  had  not  been  made,  "  and  that  in  all 
matters  of  controversy  relative  to  property  and  civil  rights" 
resort  "  should  be  had  to  the  laws  of  Canada  as  the  rule  for 
the  decision  of  the  same." 

The  act  of  1790  is  only  consistent  with  itself  on  the  idea 
that  it  assumed  the  existence  of  slavery  in  Canada.  The 
mention  of  negroes  is  only  in  connection  with  other  property 
which  is  exempted  from  the  payment  of  an  import  duty ;  and 
the  prohibition  on  the  sale  of  negroes  or  furniture,  imported 
under  the  act  within  twelve  months,  was  to  prevent  frauds 
on  the  revenue,  and  it  implied  that  sales  of  negroes  were 
lawful  after  the  expiration  of  a  year  from  the  time  they  were 
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imported.  It  is  said  that  this  act  was  for  the  benefit  of  Brit- 
ish subjects  whose  homes  were  uncomfortable  to  them  in  the 
United  States  after  our  independence  was  achieved.  This  is 
doubtless  true,  but  it  is  hardly  probable  that  out  of  tender- 
ness to  them  Parliament  would  have  established  in  Canada, 
for  their  benefit  alone,  a  system  of  slavery  which  had  never 
before  existed  there,  and  which  it  is  alleged  is  so  repugnant 
to  the  genius  of  the  common  law. 

The  province  of  Quebec  was  divided  into  the  provinces  of 
Upper  and  Lower  Canada  by  an  order  in  council  August  24, 
1791,  which  took  eflFect  26th  December  following.  The  act 
of  1793,  passed  by  the  parliament  of  Upper  Canada,  not  only 
repealed  the  immigration  act  of  1799,  but  provided  for  the 
prospective  and  gradual  emancipation  of  the  slaves  born  there- 
after. It  assumed  that  there  were  other  slaves  in  the  pro- 
vince than  such  as  had  been  imported  under  the  license 
granted  by  the  act  of  1790 ;  for  the  second  section  provided 
that  the  act  should  not  apply  to  slaves  then  in  being,  who  had 
been  brought  in  under  the  act  of  1790,  or  to  such  as  had 
otherwise  come  to  the  possession  of  any  person  by  gilt,  be- 
quest, or  purchase.  And  if  there  were  no  other  slaves  than 
such  as  had  been  imported  under  the  act  of  1790,  there  was 
no  reason  for  mentioning  them. 

It  is  true  that  this  law  was  the  act  of  Upper  Canada,  which 
does  not  include  Montreal ;  but  it  was  passed  very  soon  after 
the  province  of  Quebec  was  divided,  and  if  slaves  were  law- 
fully held  in  the  upper  part  of  the  province  before  the  divi- 
sion, it  must  be  supposed  that  the  law  which  permitted  it 
operated  uniformly  throughout  the  whole  province.  The 
parliament  of  Upper  Canada,  at  its  first  session  in  1792,  in- 
troduced the  English  law,  quite  as  effectually  as  the  king's 
proclamation  could  have  done  it,  as  the  rule  of  decision  in  all 
matters  of  controversy  relative  to  property  and  civil  rights ; 
and  it  could  not  have  thought  that  the  common  law  was 
efiectual  to  abolish  slavery,  otherwise  there  would  have  been 
no  necessity  for  the  subsequent  act  of  1793. 

If  a  controversy  should  arise  in  our  courts  as  to  whether 


Digitized  by 


Google 


OCTOBER  TERM,  1857.  483 

Charlotte  t.  Chouteau. 

slavery  was  authorized  by  law  in  Kentucky  or  Virginia,  it  is 
probable  that  no  legislative  act  could  be  found  in  either  state 
which,  in  express  terms,  legalized  it;  but  the  conclusion 
would  force  itself  on  the  mind  of  a  judge,  and  he  would  feel 
himself  compelled  to  decide,  that  it  was  lawful,  as  a  necessary 
inference  from  disconnected  acts  regulating  the  subject ;  and, 
in  our  opinion,  if  slavery  existed  in  Canada  under  the  French 
government,  before  the  English  acquired  the  country,  it  con- 
tinued to  exist  and  was  lawful  until  it  was  abolished ;  and  af- 
ter a  careful  examination  of  the  documentary  evidence  in 
this  cause,  and  for  the  reasons  which  are  here  hurriedly 
given,  we  have  arrived  at  the  conclusion  which  the  circuit 
court  announced  in  the  first  instruction  given  for  the  defen- 
dant. The  last  instruction  for  the  plaintiff  is  inconsistent 
with  the  first  for  the  defendant,  and  was  therefore  improperly 
given.  If  the  word  "  lawfully"  had  been  omitted  in  the  last 
instruction,  it  would  have  been  unobjectionable ;  for  though 
slavery  was  sanctioned  by  law  in  Canada,  if  in  fact  Rose  was 
not  a  slave  there,  her  children  would  not  now  be. 

By  omitting  to  notice  the  other  instructions  given  for  the 
defendant,  our  silence  is  not  to  be  construed  into  an  approval 
of  them.  The  third  instruction  is  very  objectionable,  for  it 
implies  that  the  plaintiff  must  make  out  her  case  by  a  higher 
degree  of  evidence,  and  that  she  must  connect  every  link 
with  more  conclusive  proof  than  is  ever  required  in  civil 
cases  of  other  persons.  If  a  negro  sues  for  his  freedom  he 
must  make  out  his  case  by  proof  like  any  other  plaintiff,  but 
the  law  does  not  couple  the  right  to  sue  with  ungenerous 
conditions ;  and  he  may  prove  such  facts  as  are  pertinent  to 
the  issue,  and  may  invoke  such  presumptions  as  the  law  raises 
from  particular  facts.  Our  statute  provides  that  in  suits  for 
freedom,  "  if  the  plaintiff  be  a  negro  or  mulatto,  he  is  re- 
quired to  prove  his  right  to  freedom ;"  (R.  C.  1845,  p.  633 ;) 
but  this  is  not  a  common  law  rule  of  evidence,  and,  with  this 
exception,  we  are  not  aware  of  any  other  rule  peculiarly  ap- 
plicable to  such  suits.  Judge  Napton  concurring,  the  judg- 
ment will  be  reversed,  and  the  cause  remanded. 
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Scott,  Judge,  dissenting.  What  may  be  the  province  of 
the  court  in  the  interpretation  of  foreign  laws  for  the  ben- 
efit of  the  jury  I  do  not  deem  it  necessary  to  determine,  as  I 
conceive  no  such  question  is  involved  in  this  record.  The 
question  for  the  jury  was,  whether  slavery  existed  in  Cana- 
da. No  statute  was  produced  creating  or  establishing  that 
institution  which  called  for  the  interpretation  of  the  court. 
From  the  fact  that  there  were  laws  and  documents,  in  which 
reference  was  made  to  slaves,  or  which  contemplated  a  state 
of  slavery,  it  was  to  be  inferred  that  slavery  lawfully  existed 
in  Canada.  That  inference  was  one  of  fact  to  be  made  by 
the  jury.  As  the  jury  have  found  the  fact,  whose  exclusive 
province  it  was  to  do  so,  the  practice  of  this  court,  now  es- 
tablished for  a  number  of  years,  forbids  that  a  judgment 
should  be  reversed  because  a  verdict  is  against  the  weight  of 
evidence. 


Magwire,  Appellant,  v.  Tyler  et  al.y  Respondents.* 

1.  A  petition  asserted  an  equitable  right;  the  defendants  filed  their  answer 
thereto ;  when  the  cause  was  called  for  trial,  both  plaintiff*  and  defendants 
having  announced  themselves  ready  for  the  trial  and  hearing  of  the  cause, 
the  court  ex  mero  motu  dismissed  the  petition ;  hddf  that  in  thus  dismissing 
the  petition  the  court  conmiitted  error. 

2.  In  the  case  of  a  confirmation  under  act  of  Congress  of  March  8, 1807,  where 
the  confirmation  is  accompanied  with  the  condition  that  the  land  be  survey- 
ed, if— the  true  location  of  the  tract  confirmed  being  in  doubt — the  legal 
representative  of  the  confirmee  appropriates  the  land  as  afterwards  located 
and  siurveyed  by  the  United  States,  and  receives  a  patent  therefor  as  thus 
located  and  surveyed,  a  person  claiming  the  land  confirmed  under  the  con- 
firmee as  elsewhere  located,  by  title  acquired  subsequent  to  the  appropria- 
tion, can  not  dispute  the  propriety  of  the  location  as  actually  made.  Tho 
legal  representative  of  the  confirmee,  prior  in  point  of  time  and  of  right, 
would  have  a  prior  right  to  assent  to  the  location  as  made  by  the  United 
States  government ;  there  being  but  one  confirmation,  one  satisfiiction  in 
&vor  of  the  legal  representatives  of  the  confirmee  exhausts  the  obligations 
of  the  government.    (Per  Scott,  Judge.) 

*  RiCHABDSON,  Judge,  having  been  of  counsel,  did  not  sit  at  the  hearing  of 
this  case. — [Rep. 
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8.  In  the  case  of  a  confirmation  under  act  of  Congress  of  March  8, 1807,  where 
the  confirmation  is  accompanied  with  the  condition  that  the  land  confirmed 
should  be  surveyed,  such  survey,  when  made  by  the  proper  executive  offi- 
cers of  the  United  States  government,  conclusively  settles  the  question  of 
the  locality  of  the  tract  confirmed,  and  the  courts,  either  of  law  or  equity, 
can  not  locate  Uie  tract  elsewhere.    (Per  Napton,  Judge.) 

Appeal  from  St.  Louis  Land  Court. 

This  was  a  suit  in  the  nature  of  a  bill  in  equity.  The 
plaintiflF  in  his  petition  asserts  title  in  himself  to  a  tract  of 
four  by  four  or  sixteen  arpens  of  land  embraced  within  Uni- 
ted States  survey  No. ,  for  Louis  Labeaume  or  his  legal 

representatives  ;  and  alleges  substantially  that  on  the  25th  of 
June,  1794,  Don  Zenon  Trudeau,  lieutenant  governor  of  Up- 
per Louisiana,  conceded  to  Joseph  Brazeau  a  tract  of  four  by 
twenty  arpens ;  that  on  the  9th  of  May,  1798,  said  Brazeau, 
by  deed  of  that  date,  conveyed  the  tract  of  land,  thus  conceded 
to  him,  to  Louis  Labeaume,  reserving  to  himself  four  by  four 
or  sixteen  arpens  of  the  southern  part  of  said  concession ; 
that  said  Brazeau  continued  to  claim,  possess  and  occupy 
the  said  tract  of  four  by  four  arpens  until  he  agreed  to  con- 
vey the  same  to  Pierre  Chouteau  ;  that  after  the  making  of 
said  deed  by  Brazeau  to  Labeaume,  Labeaume  presented  his 
petition  to  the  lieutenant  governor,  stating  in  said  petition  in 
substance  that  he  had  purchased  of  Brazeau  a  parcel  of  land 
which  had  but  a  limited  depth,  and  said  Labeaume  prayed 
that  the  lieutenant  governor  would  "  grant  to  him  360  arpens 
of  land,  including  that  which  he  had  acquired  from  Brazeau — 
that  is  to  say,  twenty  arpens  in  depth  from  the  Mississippi, 
ascending  the  Rocky  Branch,  west  quarter  south,  by  sixteen 
'  arpens  front  along  the  Mississippi,  to  be  taken  from  the  de- 
\scent  of  the  road  into  the  creek,  which  is  the  same  front  of 
Dii^  petitioner's  land  ;"  that  on  or  about  February  15, 1799, 
the  lieutenant  governor  acted  upon  said  petition  of  said  La- 
beaume and  ordered  that  a  survey  should  be  made  of  the 
land  petitioned  for,  and  that  he  be  put  in  possession  thereof; 
that  on  or  about  April  10,  1799,  the  Spanish  government 
caused  a  survey  to  be  made  by  Don  Antonio  Soulard,  acting 
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surveyor  in  the  Spanish  province  of  Upper  Louisiana,  for 
said  Labeaiime ;  which  survey  was  intended  and  ordered  to 
be  made  of  the  land  that  said  Labeaume  had  asked  for  in  his 
petition  above  mentioned;  but  the  said  surveyor  Soulard, 
either  by  mistake  or  design,  so  made  said  survey  as  to  include 
the  whole  of  the  four  by  four  arpens  of  land  which  said  Bra- 
zeau  had  reserved  to  himself  in  his  said  deed  to  Labeaume ; 
that  on  or  about  September  22,  1810,  the  board  of  commis- 
sioners for  the  adjustment  of  land  titles  in  the  territory  of 
Missouri,  acting  in  pursuance  of,  and  in  conformity  with,  the 
laws  oi  the  United  States  in  such  cases  provided,  confirmed 
to  Joseph  Brazeau  four  arpens  of  the  tract  or  parcel  of  land 
that  was  conceded  to  him  as  aforesaid,  being  the  same  four  ar- 
pens reserved  by  Brazeau  in  his  deed  to  Labeaume ;  that  said 
commissioners,  by  the  same  act,  confirmed  866  arpens  to  La- 
beaume ;*  that  said  commissioners  on  or  about  June  14, 1811, 

*  The  following  are  the  conflrmationB  to  Labeaume  and  Brazeau : 

"  September  8, 1806.  The  board  met  pursuant  to  adjournment.  Present, 
the  Hon.  John  B.  C.  Lucas  and  James  L.  Donaldson,  Esq. 

''The  same  [Louis  Labeaume],  claiming  874  arpens  of  land  situate  on  the 
Mississippi,  a  distance  of  about  two  miles  ftom  the  town  of  St.  Louis,  produces 
a  concession,  duly  registered,  fh)m  Zenon  Trudeau,  for  four  by  twenty  arpens, 
dated  the  20th  of  June,  1794,  and  granted  to  one  Joseph  Brazeau ;  and  another 
concession  from  said  Zenon  Trudeau  to  claimant  for  the  said  874  arpens  in- 
cluding the  said  four  by  twenty  arpens,  dated  the  15th  of  February,  1799 ;  a 
survey  of  the  same  taken  the  20th  of  March  and  certified  the  10th  of  April, 
1799,  together  with  a  certificate  by  Zenon  Trudeau  of  the  sale  of  said  four  by 
twenty  arpens  by  said  Joseph  Brazeau,  rcsenring  to  himself  four  arpens  in  su- 
perficies ;  said  certificate  dated  the  12th  of  May,  1798. 

"  Hyacinth  St  Cir,  being  duly  sworn,  says,  that  the  said  Joseph  Brazeau 
[obtained]  the  said  tract  of  four  by  twenty  arpens  and  cultivated  the  same  in 
the  years  1794-6-6 ;  and,  having  sold  the  same  to  claimant,  he  did  in  the  year 
1797  put  a  tenant  on  the  same,  who  actually  cultivated  it  until  the  year  1799, 
when  claimant  moved  on  it  ,*  that  he  was  then  the  head  of  a  family,  and  did 
prior  to  and  on  the  first  day  of  October,  1800,  actually  inhabit  and  cultivate  the 
same,  and  has  continued  on  it  to  this  day.  The  claimant  abandoning  his  right 
to  the  aforesaid  concession  of  four  by  twenty  arpens  and  claiming  immediately 
under  the  second — ^to-wit,  that  for  the  three  hundred  and  seventy-four. 

''  The  board  reject  the  same,  the  said  concession  not  being  duly  registered. 

"  The  board  acljoumed  till  to-morrow,  9  o'clock,  A.  M.  [Book  No.  1,  pages 
616-7-9.J" 

"Friday,  September  22,  1810.  Board  met.  Present,  John  B.  C.  Lucas, 
Clement  B.  Penrose,  Frederick  Bates,  commissioners. 
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issued  in  favor  of  said  Brazeau  patent  certificate  No.  988  for 
said  four  arpens  of  ground,  and  ordered  the  same  to  be  sur- 
veyed agreeably  to  the  reserve  in  the  deed  of  Brazeau  to  La- 
beaume ;  that  Joseph  Brazeau  and  wife,  by  deed  dated  July 
26, 1816,  conveyed  the  reservation  of  four  by  four  arpens  to 
Pierre  Chouteau — ^in  this  deed  it  is  recited  that  Brazeau  had 
long  before  verbally  sold  said  tract  to  said  Chouteau ;  that  in 
the  month  of  November,  1817,  Joseph  C.  Brown,  deputy  sur- 
veyor of  the  United  States,  by  authority  of  the  surveyor  gen- 
eral of  Illinois  and  Missouri,  surveyed  the  said  reservation ; 
that  said  Brown,  in  his  report  of  said  survey,  stated  in  sub- 
stance and  eflFect  that  he  had  surveyed  two  tracts  in  onef — 
the  one  confirmed  to  Louis  Labeaume  for  856  arpens — 
the  other  under  Joseph  Brazeau  for  four  arpens — together 
860  arpens,  equal  to  806^  acres,  beginning  at  the  mouth  of 
the  branch,  the  south-east  comer  of  Easton's  tract ;  thence 
down  the  Mississippi  river  to  a  stone  at  the  mouth  of  an  old 
ditch,  the  lower  corner  on  the  river  ;  thence  westwardly,  &c. ; 
that  by  deed  dated  June  1, 1826,  Pierre  Chouteau  and  wife 
conveyed  said  reservation  of  four  by  four  arpens  to  George 
P.  Strother ;  J  that  by  deed  dated  September  3, 1830,  George 

"Louis  Labeaume,  claiming  874  arpens  [see  Book  No.  1,  page  417].  The 
board  confirm  to  Louis  Labeaume  three  hundred  and  fifty-six  arpens,  and  four 
arpens  to  Joseph  Brazeau,  and  order  the  same  to  be  surveyed  agreeably  to  a 
concession  from  Zenon  Trudeau  to  Louis  Labeaume,  and  as  respects  Uie  four 
arpens,  agreeably  to  a  reserve  made  in  a  sale  from  Joseph  Brazeau  to  said 
Louis  Labeaume,  recorded  in  Book'C,  p.  889,  of  Uie  recorder's  office. 

"  Board  adjourned  till  Wednesday  next  at  8  o'clock,  P.  M.  John  B.  C.  Lu- 
cas, Clement  B.  Penrose,  Frederick  Bates."    [See  Book  No.  4,  pp.  502-6-8.] 

"Friday,  June  14, 1811.  Board  met;  present,  John  B.  C.  Lucas,  Clement 
B.  Penrose  and  Frederick  Bates,  commissioners. 

"Louis  Labeaume — ^Book  No.  4,  606 — survey  at  the  expense  of  the  United 
States.    Board  adjourned. 

"  Cert  982  and  988.  John  B.  C.  Lucas,  Frederick  Bates  and  Clement  B. 
Penrose."    [See  Book  No.  6,  pp.  188-4-6.] 

t  The  following  is  an  extract  from  the  report  of  the  survey  by  Brown :  "Sur- 
veyed for  Louis  Labeaume  two  tracts  in  one — the  one  confirmed  in  his  own 
name  for  866  arpens — the  other  under  Joseph  Brazeau  for  four  arpens — ^to- 
gether 860  arpens,  equal  to  806i  acres ;  beginning  at  the  mouth  of  the  branch, 
the  south-east  comer  of  Easton's  tract,  thence  down  the  Mississippi  river,  bend- 
ing therewith,"  &c. 

X  By  this  deed  Chouteau  conveyed  to  Strother  the  following  tracts  of  hind : 
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P.  Strother  and  his  wife  conveyed  said  four  by  four  arpens 
to  John  MuUanphy  and  John  OTallon,  in  trust  for  the  St. 
Louis  Marine  Railway  Company  ;§  that  in  1840  George  F. 
Strother  departed  this  life  intestate ;  that  Alexander  Hamil- 
ton was  appointed  administrator  of  his  estate  ;  that  by  deed 
dated  June  4, 1846,  under  an  order  of  the  probate  court,  said 
Hamilton  conveyed  said  tract  of  four  by  four  arpens  to  John 

"  All  that  tract  or  parcel  of  land  granted  to  the  said  Pierre  Chouteau  in  Octo- 
ber, 1799,  hy  Carlos  Dehault  Delassus,  Spanish  commandant,  beginning  at 
Rot's  line,  running  north  to  Labeaume's  south  line,  and  extending  fh)m  the 
river  to  the  common  field  lots  west,  it  being  intended  to  oonvey  to  the  said 
George  F.  Strother,  his  heirs  and  assigns,  all  the  land  contained  within  the  said 
concession,  except  that  heretofore  sold  hy  the  said  Pierre  Chouteau,  according 
to  his  several  contracts,  to  be  limited  by  the  metes  and  bounds  limited  and 
fixed  hy  the  intention  of  the  parties  at  the  time  of  contracting.  And  one  other 
tract  of  land  containing  four  arpens,  running  on  the  river,  and  running  back 
four  arpens,  making  sixteen  arpens,  lying  between  the  north  line  of  the  first 
described  tract  of  land  and  the  south  boundary  of  the  tract  of  land  sold  by 
Joseph  Brazeau  to  Labeaume — said  sixteen  arpens  being  a  tract  or  parcel  of 
land  confirmed  to  Joseph  Brazeau  and  sold  and  conveyed  by  Joseph  Brazeau 
to  Pierre  Chouteau,  together  with  all  the  houses  and  af^urtenances  thereunto 
annexed.  To  have  and  to  hold  the  said  several  tracts  or  parcels  [pieces]  of 
land  with  the  tenements  so  intended  and  bargained  to  be  sold,  with  every  part 
and  parcel  thereof,  with  the  rights  and  appurtenances,  unto  the  said  George  F. 
Strother,  his  heirs  and  assigns  forever ;  and  the  said  Pierre  Chouteau  and 
Bridget  his  wife  do  hereby  warrant  the  same  tree  from  the  claim  of  themselves 
and  their  heirs  and  all  persons  claiming  under  them,  except  those  who  now  have 
deeds  recorded  in  the  clerk's  office  of  St.  Louis,  according  to  the  modification 
of  said  claims  aforesaid  described.    In  witness  whereof,"  &c. 

^  By  this  deed  two  tracts,  described  as  follows,  were  conveyed :  "  All  that 
tract  or  parcel  of  land  granted  to  Pierre  Chouteau  in  October,  1799,  by  Carlos 
Dehault  Delassus,  Spanish  commandant,  beghming  at  Roy's  line,  running 
north  to  Labeaume's  south  line,  and  extending  from  the  river  to  the  common 
field  lots  west,  except  that  heretofore  conveyed  by  the  said  Pierre  Chouteau 
according  to  his  several  contracts,  to  be  limited  and  fixed  by  the  intention  of 
the  parties  at  the  period  of  contracting ;  and  also  with  a  reservation  of  a  parcel 
of  the  said  land  contracted  to  be  sold  by  the  said  George  F.  Strother  to  Martin 
Thomas,  as  surveyed  as  follows,  &c.  [Here  follows  a  description  of  a  tract  of 
about  six  acres,  located  south  of  Labeaumc's  diteh.]  Also  another  tract  of 
land  containing  four  arpens,  running  on  the  river,  and  four  arpens  back,  mak- 
ing sixteen  arpens,  lying  between  the  north  line  of  the  first  above  described 
tract  of  land  and  the  southern  boundary  line  of  the  tract  of  land  sold  by  Joseph 
Brazeau  to  Louis  Labeaume,  and  being  part  of  the  same  tracts,  pieces  and  par* 
eels  of  land  which  the  said  George  F.  Strother  purchased  fit>m  Pierre  Chou- 
teau and  Bridget  his  wife,  by  deed  bearing  date  June  Ist^  1826/'  &c. 


Digitized  by 


Google 


OCTOBER  TERM,  1857.  489 

Magwire  v.  Tjler. 

Magwire,  plaintiff  in  this  suit ;  that  the  St.  Louis  Marine  Rail- 
way company,  through  its  surviving  trustee,  John  O'Fallon, 
by  deed  dated  January  2,  1852,  conveyed  said  reservation 
of  sixteen  arpens  to  John  Magwire,  plaintiff  in  this  suit  ;|| 
that  by  virtue  of  the  confirmation  under  the  said  act  of  Con- 
gress of  March  3, 1807,  the  legal  representative  of  Brazeau  be- 
came the  owner  in  equity  of  said  sixteen  arpens  of  land  reserv- 
ed by  said  Brazeau  in  his  deed  to  Labeaume ;  that  on  the  25th 
of  March,  1852,  a  patent  issued  from  the  General  Land  Office 
of  the  United  States,  under  the  direction  of  the  Secretary  of 
the  Interior,  signed  by  the  President  of  the  United  States, 
which  patent  was  so  worded  as  to  embrace  said  reservation  of 
four  by  four  arpens  confirmed  to  Brazeau ;  that  said  patent 
was  issued  by  the  error  or  mistake  of  the  Secretary  of  the 
Literior,  and  in  violation  of  the  right  of  the  plaintiff  and  con- 
trary to  law ;  that  in  1796  or  1797,  before  the  deed  from  Bra- 
zeau to  Labeaume,  Labeaume  caused  a  ditch  to  be  dug  along 
the  south  end  of  the  tract  of  four  by  twenty  arpens,  then  be- 
longing to  Brazeau ;  that  this  ditch  was  dug  for  the  purpose 
of  a  drain ;  that  about  the  year  1808  Labeaume  withdrew  his 
fence  from  the  line  of  said  ditch  and  so  located  it  as  to  ex- 
clude the  four  by  four  arpens;  that  the  true  and  proper 
location  of  the  reservation  of  four  by  four  arpens  is  north 
of  said  ditch  called  Labeaume's  ditch ;  that  in  1816  Labeaume 
conveyed  to  William  Chambers  the  tract  acquired  by  him 
from  Brazeau  and  the  tract  conceded  to  himself  by  the  Span- 
ish government ;  that  Chambers  afterwards  sold  and  conveyed 

U  By  this  deed  the  Marine  Railway  companj  conreyed  to  John  Magwiro 
"  the  Und  belonging  to  or  claimed  by  the  St  Louis  Marine  Railway  company 
in  the  city  of  St.  Louis,  north  of  the  ditch  called  Labeaume's  ditch."  The 
deed  recites  the  following  resolution  passed  at  a  meeting  of  the  stockholders 
of  the  said  company :  **  Retohed,  That  the  land  belonging  to  or  claimed  by  the 
St.  Louis  Marine  Railway  company  north  of  what  is  known  as  Labeaume's 
ditch,  being  four  arpens  in  front  on  the  rirer,  and  four  arpens  in  depth,  and 
bounded  east  by  the  IkOssissippi  river,  and  south  by  said  ditch  of  Labeaume, 
and  containing  sixteen  arpens,  be  conveyed  to  John  Magwire ;  and  that  John 
O'Fallon,  surviving  trustee,  who  holds  the  legal  title  to  said  land,  be  and  he  is 
hereby  directed  to  make  said  conveyance  to  said  Magwire,  and  deliver  the 
same." 
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an  undivided  interest  of  two-thirds  to  William  Christy  and 
Thomas  Wright ;  that  it  was  the  said  Chambers,  Christy  and 
Wright,  and  persons  claiming  under  them,  who  first  set  up  a 
claim  to  said  reservation  of  sixteen  arpens ;  that  in  the  year 
1823  Pierre  Chouteau  instituted  an  action  of  ejectment 
against  Christy  to  recover  possession  of  said  reservation ;  that 
he  was  compelled  to  submit  to  a  nonsuit  in  consequence  of 
erroneous  rulings  to  the  jury ;  that  in  1827  Strother  institu- 
ted an  action  of  ejectment  against  Christy,  and  was  forced  to 
take  a  nonsuit ;  that  said  reservation  of  sixteen  arpens,  from 
1799  or  1800  until  about  1827,  lay  open  and  unenclosed, 
without  fences  or  buildings,  at  which  time  a  small  building 
was  erected  on  said  land  by  one  Lapsley ;  that  Lapsley  var 
cated  said  building  in  1831,  from  which  time  until  1843  the 
land  remained  vacant  and  imoccupied;  that  Chambers,  in 
1843,  erected  a  small  building  on  said  reservation ;  that  in 
1862  the  plaintiflF,  Magwire,  instituted  several  suits  in  eject- 
ment in  the  St.  Louis  Court  of  Common  Pleas — ^Magwire  v. 
Vice,  Magwire  v.  Cochran,  &c.,  &c. — ^to  recover  possession 
of  parts  of  said  reservation ;  that  in  the  suit  against  Vice  a 
verdict  and  judgment  was  rendered  against  the  plaintiff, 
Magwire,  on  the  groimd  that  he  had  not  the  legal  title  to  the 
land  sued  for,  and  was  therefore  not  entitled  to  the  posses- 
sion thereof;  that  this  judgment  was  affirmed  on  appeal  to 
the  Supreme  Court  of  Missouri ;  that  plaintiff,  Magwire,  in 
1852,  conveyed  a  lot  embraced  in  said  reservation  of  four  by 
four  arpens  to  one  West,  who  instituted  an  ejectment  suit 
therefor  in  the  Circuit  Court  of  the  United  States  against  one 
Joseph  Cochran ;  that  in  this  suit  verdict  and  judgment  were 
rendered  in  favor  of  the  defendant ;  that  this  judgment  was 
affirmed  by  the  Supreme  Court  of  the  United  States  on  the 
groimd  that  at  the  time  of  the  institution  of  the  suit  the 
plaintiff.  West,  had  not  the  legal  title  to  the  land  sued  for ; 
that  plaintiff  in  the  present  suit,  Magwire,  has  ever  since  his 
purchase  of  the  four  by  four  arpens,  by  all  means  in  his 
power,  by  actions  of  ejectment  and  otherwise,  been  endeavor- 
ing to  obtain  possession  of  said  sixteen  arpens,  but  he  has 
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been  hindered  and  prevented  from  holding  possession  by  rea- 
son of  his  not  having  the  legal  title ;  that  sometime  in  the 
year  1846  plaintiflF  entered  peaceably  into  the  possession  of  a 
portion  of  said  tract,  claiming  the  whole,  and  so  continued 
in  possession  until  1849,  when  some  of  the  defendants,  with 
force  and  violence,  expelled  plaintiff's  tenants,  whereupon 
plaintiflTs  tenants  (Carlisle  &  Keyser)  instituted  an  action 
for  a  forcible  entry  and  detainer,  in  which  action  a  recovery 
was  had  and  restitution  awarded;  that  West,  in  January, 
1855,  reconveyed  to  plaintiff  the  lot  conveyed  by  plaintiff  to 
him  in  1882 ;  that  in  1882  or  1888  the  representatives  and 
assignees  made  an  attempt  to  obtain  a  patent  certificate  upon 
the  survey  of  Brown,  of  November,  1817,  with  the  design  and 
intent  to  procure  a  patent  from  the  goverimient  of  the  United 
States  which  would  include  the  four  by  four  arpens  reserved 
by  Brazeau ;  that  the  recorder  of  land  titles  refused  to  issue 
such  patent  certificate  on  the  ground  that  the  survey  of 
Brown,  of  1817,  improperly  included  the  reservation  by  Bra- 
zeau ;  that  the  surveyor  general  ordered  a  survey  (No.  2974) 
of  the  confirmation  to  Labeaume,  so  as  to  include  only  856 
arpens ;  that  Brown  made  such  re-survey,  leaving  out  or 
throwing  off  a  strip  on  the  west ;  that  Chambers  as  assignee 
of  Labeaume  obtained,  December  21,  1887,  from  the  recor- 
der of  land  titles  a  patent  certificate.  No.  1151,  on  said  survey 
No.  2974  ;  that  this  certificate  was  issued  upon  the  faith  of 
representations  made  by  Chambers  that  said  survey  No.  2974 
did  not  include  the  reservation  of  four  by  four  arpens ;  that 
said  recorder  soon  after  ascertained  that  said  Chambers  had 
misrepresented  the  facts  in  respect  to  said  survey,  and  that 
said  survey  did  include  said  reservation ;  that  said  certificate 
was  obtained  by  fraud  and  misrepresentations  of  said  Cham- 
bers, &c.,  &Q.  [The  petition  then  proceeds  to  set  forth  the 
action  of  the  recorder  of  land  titles,  of  the  surveyor  general 
of  Missouri  and  Illinois,  of  the  Commissioner  of  the  Grcneral 
Land  Office,  and  of  the  Secretary  of  the  Literior ;  that  under 
the  decision  of  the  Secretary  of  the  Literior,  a  survey  of  the 
confirmation  to  Labeaume  was  made,  which  is  numbered 


Digitized  by 


Google 


492  ST.  LOUIS. 


Magwire  v.  Tyler. 


8833,  and  includes  the  land  in  controversy ;  that  this  survey 
was  approved  February  25, 1852,  and  bounds  the  confirmation 
to  Labeaume,  on  the  south,  by  Labeaume's  ditch ;  that  under 
the  authority  and  by  virtue  of  instructions  from  the  Secretary 
of  the  Interior,  the  confirmation  of  the  Brazeau  reservation 
was  located  south  of  Labeaume's  ditch.  This  survey,  num- 
bered 3332,  was  approved  February  26,  1852.  The  petition 
states  that  patent  certificates  and  patents  were  issued  on  said 
surveys  to  Labeaume  or  his  legal  representatives,  and  to  Bra- 
zeau or  his  legal  representatives ;  that  said  surveys  were 
made  without  authority  of  law  and  are  erroneous — survey 
No.  3333,  in  that  it  includes  the  reservation  of  four  by  four 
arpens  north  of  Labeaume's  ditch — survey  No.  3332,  in  that 
it  locates  the  said  reservation  south  of  said  ditch ;  that  the 
land  south  of  said  ditch  was  never  granted  or  confirmed  to 
said  Brazeau,  nor  was  it  ever  reserved  by  him ;  that  defen- 
dants were  active  in  procuring  said  surveys  to  be  made  ;  that 
"  the  issuing  of  the  patent  certificates  and  patents  thereon,  as 
before  stated,  were  procured  and  obtained  by  secret  and 
fraudulent  misrepresentations  of  the  defendants,  or  some  of 
them,  by  which  the  said  action  of  the  said  Secretary  of  the 
Interior  was  procured ;"  tliat  plaintiflF  has  always  protested 
against  the  action  of  the  Secretary  of  the  Interior  and  against 
said  surveys  and  patents.  The  petition  then  sets  forth  the 
portions  of  said  tract  held  by  the  several  defendants.] 

The  following  is  the  prayer  of  the  petition :  "  Firsts  that 
this  court,  by  its  judgment  and  decree,  will  declare  the  said 
survey  No.  3333  to  be  void  and  of  no  eflFect,  and  to  vacate 
and  set  aside  the  same  in  so  far  as  the  same  may  or  shall 
affect  said  four  by  four  arpens  of  land  reserved  by  said  Bra- 
zeau ;  second,  that  this  court,  by  its  judgment  and  decree, 
will  declare  the  said  patent  certificate  No.  1249,  issued  there- 
on, to  be  void  and  of  no  effect,  and  to  vacate  and  set  aside 
the  same  in  so  far  as  the  same  may  or  shall  affect  the  said 
four  by  four  arpens  of  land  ;  thirdy  that  this  court,  by  its 
judgment  and  decree,  will  declare  the  patent  aforesaid,  issued 
upon  said  patent  certificate  No.  1249  to  Louis  Labeaume  or 
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his  legal  representatives,  to  be  void  and  of  no  eflect,  and  to 
set  aside  the  same  in  so  far  as  the  same  may  or  shall  affect 
said  four  by  four  arpens  of  land ;  fourthj  that  this  court,  by 
its  judgment  and  decree,  will  declare  the  said  survey  No. 
8832  to  be  void  and  of  no  effect,  and  to  vacate  and  set  aside 
the  same ;  fifths  that  this  court,  by  its  judgment  and  decree, 
wiU  declare  the  said  patent  certificate  No.  1250,  issued  on 
said  last  mentioned  survey,  to  be  void  and  of  no  effect,  and 
to  vacate  and  set  aside  the  same ;  sixths  that  this  court,  by 
its  judgment  and  decree,  will  declare  that  the  patent  issued 
on  said  patent  certificate  No.  1250  to  Joseph  Brazeau,  or  his 
legal  representatives,  to  be  void  and  of  no  effect,  and  to  set 
aside  the  same ;  seventh^  that  this  court,  by  its  judgment  and 
decree,  divest  out  of  the  defendants,  or  out  of  all  those  who 
claim  to  have  or  hold  any  title  or  right  in  or  to  said  four  ar- 
pens (or  sixteen  arpens  in  superficies)  that  said  Joseph  Bra- 
zeau reserved  to  himself  in  his  said  sale  and  deed  to  said 
Louis  Labeaume,  and  that  the  right  or  interest  held  or  claim- 
ed by  the  defendants,  or  eithef  of  them,  be,  by  the  judgment 
and  decree  of  this  court,  vested  in  the  plaintiff;  eighth^  that 
by  the  judgment  and  decree  of  this  court  the  defendants  be 
required  to  surrender  and  yield  possession  of  said  four  by 
four  arpens  of  land,  or  of  so  much  and  such  part  or  parts 
thereof  as  they  or  either  of  them  may  claim,  possess  and  oc- 
cupy, to  the  plaintiff,  and  that  he,  the  plaintiff,  may,  by  the 
judgment,  order  and  process  of  this  court,  be  put  in  posses- 
sion of  said  land  ;  ninths  that  by  thejudgment  and  decree  of 
this  court  the  defendants  may  be  required  to  account  for  and 
pay  over  to  the  plaintiff  all  the  rents,  profits,  advantages,  &c. ; 
tenihy  that  the  defendants  be  adjudged  to  pay  plaintiff  dam- 
ages, Ac. ;  eleventh^  that  by  the  judgment,  decree  and  re- 
straining order  of  this  court  the  defendants  or  their  agents 
may  be  enjoined  and  restrained  from  committing  waste  and 
injury,  Ac. ;  twelfth^  that  by  the  order,  Ac,  the  plaintiff  have 
'  such  other  and  further  relief,"  &c. 

The  defendants  filed  an  answer  to  the  above  petition. 
When  the  cause  was  called  for  trial,  "  the  plaintiff  appeared 
82 — ^VOL.  XXV. 
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by  his  counsel  and  the  defendants  also  appeared^by  their 
counsel,  both  parties  having  announced  themselves  ready  for 
the  trial  and  hearing  of  the  case ;  whereupon  the  court,  after 
having  examined  the  petition  and  answer,  ex  mero  motu  or- 
dered the  plaintifiF's  petition  to  be  dismissed." 

The  following  is  the  final  judgment  rendered  by  the  court : 
"  Now  at  this  day  come  said  parties  by  their  respective  attor- 
neys, and  thereupon  come  also  the  jury  heretofore  sworn  in 
this  cause ;  thereupon  the  trial  progressed,  and  the  court, 
having  heard  and  examined  the  plaintifiTs  petition,  and  being 
fully  advised  of  and  concerning  the  premises,  is  of  opinion 
that  the  plaintiff's  petition  doi3s  not  state  facts  sufficient  to 
show  a  cause  of  action  against  the  defendants  or  either  of 
them,  nor  has  the  plaintiff  any  right  to  have  the  relief 
prayed  for  in  paid  petition ;  it  is  therefore  ordered,  adjudged 
and  decreed  by  the  court  that  the  plaintiff's  petition  be  and 
the  same  is  dismissed  without  prejudice  to  the  rights  of  plain- 
tiff;  and  it  is  further  ordered,  adjudged  and  decreed  by  the 
court  that  the  plaintiff  pay  the  costs,"  &c. 

Krum  Sf  Harding ^  Glover ^  Gamble^  and  Geyer^  for  appel- 
lant. 

I.  The  dismissal  of  the  petition  ex  mero  motu  by  the  court 
below  was  tantamount  to  a  decision  upon  demurrer  to  the 
whole  petition;  and  although  the  defendants  put  in  their 
answer,  yet,  for  the  purposes  of  determining  the  question  of 
error  in  the  decision  below,  the  facts  charged  in  the  petition 
are  to  be  considered  as  admitted. 

II.  The  legal  title  to  the  premises  claimed  by  the  appel- 
lant upon  the  facts  stated  in  the  petition,  and  according  to 
the  course  of  the  decisions  of  the  Supreme  Court  of  the  Uni- 
ted States,  must  be  admitted  to  be  vested  in  Louis  Labeaume 
or  his  legal  representatives ;  but  the  equitable  title  or  claim 
of  the  representatives  of  Joseph  Brazeau  follows  the  land  in 
the  hands  of  the  present  claimants.  This  proposition  is  main- 
tained on  the  following  grounds :  1.  That  the  tract  of  land 
of  374  arpens  confirmed  to  Louis  Labeaume,  and  surveyed 
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by  Soulard  under  authority  of  the  Spanish  government,  in- 
cluded the  four  by  twenty  arpens  conceded  to  Brazeau,  and 
as  well  that  portion  he  reserved  as  that  he  conveyed  to  La- 
beaume.  2-  That  the  surveys  made  by  authority  of  the  Uni- 
ted States  of  the  confirmation  of  656  arpens  to  Labeaume, 
and  16  arpens  to  Brazeau,  severed  the  whole  from  the  public 
domain.  3.  That  the  confirmations  respectively  to  Labeaimie 
and  Brazeau  having  been  severed  from  the  public  domain  by 
the  authorized  act  of  the  government  of  the  United  States, 
the  rights  of  said  confirmees  respectively  attached  to*  the 
land,  each  to  his  own  share  or  portion,  from  the  date  of  the 
return  of  the  oiSBicial  survey,  and  those  rights  were  according 
to  said  confirmations.  4.  That  the  government  of  the  United 
States,  from  the  time  of  the  survey,  had  no  longer  any  inter- 
est in  the  land  embraced  in  said  confirmations ;  and  that  it 
belonged  to  the  judicial  and  not  to  the  executive  depart- 
ment of  the  government  to  settle  conflicts  between  the  con- 
firmees. 6.  That  the  rights  of  Brazeau  or  his  representatives 
became  fixed  by  the  confirmation  in  his  favor,  and  that  right 
became  definite  and  certain  when  the  survey  was  made  sev- 
ering the  land  from  the  public  domain.  6.  That  the  patent 
issued  by  the  executive  department  of  the  government  to  La- 
beaume, including  all  the  land  embraced  in  the  confirmations 
to  him  and  to  Brazeau,  does  not  have  the  efiect  to  defeat  the 
equities  of  the  latter.  7.  That  the  patentee  holds  the  land  in 
trust  for  the  owners  of  the  equitable  interests  herein. 

in.  The  right  of  the  Secretary  of  the  Literior,  or  of  any 
other  oflScer  of  the  executive  department,  to  determine  the 
rights  of  the  claimants  to  the  land  confirmed  to  them  respec- 
tively is  denied.  No  such  power  belongs  to  the  executive. 
The  power  claimed  for  the  Secretary  of  the  Literior,  and 
which  he  assumed  to  exercise  in  this  instance  by  directing 
the  surveys  to  be  made  in  the  manner  he  did,  and  which  was 
in  effect  to  adjudicate  upon  the  rights  of  the  claimants,  be- 
longs to  the  judiciary;  and  in  so  far  as  the  action  of  the 
Secretary  of  the  Literior  transcended  his  powers  it  has  no 
force. 
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IV.  The  location  of  the  extended  grant  to  Labeatime  is  not 
questioned ;  but  the  applicant  claims  that  Brazeau  was  enti- 
tled to  sixteen  arpens  (the  quantity  he  reserved  in  his  deed 
to  Labcaume)  within  that  extended  grant,  for  the  extended 
grant  embraced  the  whole  of  the  four  by  twenty  arpens  ori- 
ginally conceded  to  Brazeau.  The  confirmation  to  Brazeau 
was  for  sixteen  arpens  within  the  extended  grant  to  La- 
beaume^  which  is  apparent  on  the  face  of  the  act  of  confirm- 
ation itself.  The  survey  made  in  1817  of  "  two  tracts  in 
one/'  and  whi^h  was  designed  to  designate  the  exterior  boun- 
daries of  the  lat>ger  tract,  and  to  sever  this  land  confirmed 
from  the  public  domain,  more  than  any  thing  else,  does  not 
conflict  with  this  view  of  the  case. 

V.  This  is  not  a  case  of  rights  acquired  subsequent  to  the 
confirmation  or  issuing  of  the  patent.  It  can  not  be  said 
therefore  that  the  patent  appropriates  the  land  included  with- 
in it  to  the  exclusion  of  Brazeau  or  his  legal  representatives. 

Shepley  and  B.  A.  EtU^  for  respondents. 

I.  Even  in  admitting  that  the  present  case  is  not  already 
decided  by  the  case  of  West  v.  Cochran  on  the  same  subject 
matter  and  other  subsequent  decisions  of  the  Supreme  Court 
of  the  United  States,  yet  a  court  of  equity  possesses  no  such 
power  as  is  claimed  for  it  in  this  case.  It  is  asking  the  court' 
to  vacate  one  patent  and  to  give  title  to  land  embraced  with- 
in another  to  those  who  claim  the  land  for  which  the  vacated 
patent  was  issued.  The  utmost  length  that  courts  of  equity 
have  gone  is,  that  when  recognizing  the  validity  of  the  patent 
they  transfer  the  legal  title  to  it  from  him  in  whom  it  is 
vested  to  another  whom  they  deem  equitably  entitled  to  it. 
The  party  asking  relief  had  title  to  that  particular  land, 
or  he  had  title  to  none.  In  all  the  cases  there  is  no  question 
arising  of  identity  of  location  as  between  two  tracts  of  land. 
The  question  arising  in  this  case  is  simply  a  matter  of  loca- 
tion, not  of  right.  The  plaintiff  claims  not  through  the  patent, 
but  antagonistic  to  it.  If  Magwire  had  stood  in  the  position 
of  asserting  his  rights  as  being  the  person  equitably  entitled 
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to  the  benefit  of  the  confirmation  of  the  tract  conceded  to  La- 
beaume,  and  that  by  fraud  another  person  had  caused  the 
patent  for  that  confirmation  to  issue  to  him  instead  of  to  Ma- 
gwire, to  whom  it  ought  in  equity  to  issue,  he  would  have 
presented  a  case  similar  to  those  upon  which  courts  pf  equity 
have  acted.  (4  Louis.  443;  Stephenson  v.  Smith,  7  Mo. 
610;  8  Pet.  75:  9  Cranch,  164;  2  Bibb,  484;  6  B.  Mon. 
290 ;  6  Dana,  128.)  There  is  no  question  of  prior  right. 
The  titles  of  the  two  parties  are  of  equal  equity,  of  equal  age 
and  value,  and  it  is  a  pure  question  of  location.  2.  The  re- 
lief sought  can  not  be  given  without  vacating  a  patent  of  the 
United  States,  which  the  court  has  no  power  to  do.  (9  Mo. 
758.)  This  can  be  done  only  upon  the  relation  of  the  attor- 
ney general  of  the  United  States.  The  representatives  of 
Brazeau  can  not  have  two  tracts  of  four  by  four  arpens  at  the 
same  time.  3.  But  it  is  not  alone  the  patents  that  are  sought 
to  be  operated  upon ;  for,  in  order  to  do  this,  it  is  necessary 
to  annul  the  survey  for  Brazeau,  and  to  vacate  so  much  of 
the  survey  of  Labeaume  as  interferes  with  the  location  sought 
to  be  made  for  Brazeau.  It  is  an  attempt  by  bill  in  chancery 
to  locate  and  survey  a  confirmation  for  the  reason  that  the 
United  States,  whose  duty  it  was  to  survey  it,  had  not  sur- 
veyed it  in  the  right  place.  4.  But  it  will  be  said  that  by 
the  confirmation  the  title  passed  out  of  the  United  States,  and 
that  there  was  only  a  mere  ministerial  act  to  be  performed, 
and  that  a  court  could  compel  the  proper  oflScer  of  the  Uni- 
ted States  to  perform  it  by  mandamus.  Even  admitting  this, 
it  does  not  help  the  plaintifi*.  The  court  would  have  no 
power  to  tell  the  surveyor  general  how  to  survey  it.  That 
is  reserved  to  the  United  States,  and  they  are  to  exercise  it 
in  their  best  discretion.  5.  By  his  own  showing  plaintiff  se- 
lected his  forum  for  contesting  this  whole  matter,  that  of  the 
Land  Department  of  the  government.  6.  The  result  is  that, 
in  canying  out  the  principle  contended  for,  in  every  case  of 
a  survey  by  the  United  States  of  a  confirmation,  when  the 
party  for  whose  benefit  it  is  made  thinks  it  should  be  sur- 
veyed differently,  he  has  a  right  to  come  into  a  court  of  equi- 
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ty  and  ask  the  court  to  give  them  the  land  either  owned  by 
the  United  States  or  snrreyed  and  patented  to  other  persons. 

II.  The  decision  of  the  Supreme  Court  of  the  United 
States  in  West  v.  Cochran,  17  How.  408,  completely  covers 
this  case.  See  also  Stanford  v.  Taylor,  18  Howard,  410; 
Kissell  V.  Public  Schools,  18  How.  19. 

III.  But  the  plaintiflF  says  that  he  has  never  accepted  the 
patent  and  survey.  To  this  it  is  answered  that  plaintiflF  has 
no  power  to  reject  it,  as  he  does  not  pretend  to  own  the  land 
covered  by  the  survey  and  patent.  He  would  have  no  right 
to  reject  the  survey  and  patent  even  if  the  rights  of  others 
would  not  be  aflfected  by  his  action. 

Scott,  Judge.  This  is  a  proceeding  in  equity,  and  the 
plaintiflTs  right  to  a  recovery  is  based  on  the  pretension  that 
in  justice  and  good  conscience  he  is  entitled  to  the  relief 
sought  from  the  defendants.  On  the  19th  of  May,  1798, 
Joseph  Brazeau,  in  a  deed  to  Louis  Labeaume,  reserved  to 
himself  four  by  four  arpens  of  a  concession  which  was  there- 
by conveyed  from  Brazeau  to  Labeaume.  This  reservation 
was  also  witnessed  by  Lieutenant  Governor  Trudeau,  in  a 
certificate  dated  the  12th  day  of  May  of  the  same  year,  en- 
dorsed on  the  concession  for  the  purpose  of  authenticating 
the  transfer  from  Brazeau  to  Labeaume.  By  the  board  of 
commissioners  acting  under  the  law  of  Congress  of  the  3d  of 
March,  1807,  respecting  land  claims  in  Louisiana  territory, 
this  reservation  was  confirmed  to  Joseph  Brazeau  or  his  legal 
representatives,  as  is  maintained  by  the  plaintiflT.  It  is  con- 
ceded on  all  sides  that  there  was  but  one  such  reservation, 
and  that  the  government  of  the  United  States  was  under  ob- 
ligation to  make  but  one  satisfaction  of  the  claim  or  reserva- 
tion of  Brazeau.  If  those  entitled  by  law  to  that  reservation 
have  had  it  located  and  have  made  an  appropriation  of  it  as 
located,  there  can  be  no  valid  claim  to  that  reservation  exist- 
ing in  any  other  person,  nor  can  it  be  of  any  importance 
whether  the  location  of  the  claim  was  made  north  or  south 
of  the  Labeaume  ditch.    If  those  entitled  to  the  claim  are 
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satisfied  with  the  location  as  it  has  been  made,  it  is  not  for 
third  persons,  claiming  by  a  subsequent  conveyance,  to  ob- 
ject to  that  location,  and  insist  on  its  being  placed  in  some 
other  locality. 

By  a  deed  of  July  26th,  1816,  Brazeau  having  conveyed 
his  reservation  to  Pierre  Chouteau,  Chouteau,  by  a  deed  of 
June  1st,  1826,  conveyed  the  same  to  George  P.  Strother. 
This  latter  deed,  by  its  terms,  beyond  all  doubt,  included  the 
reservation  of  four  by  four  arpens  originally  belonging  to 
Brazeau,  and  by  him  convoyed  to  Chouteau.  Strother,  by  a 
deed  of  September  Sd,  1830,  conveyed  to  John  OTallon  and 
John  Mullanphy,  in  trust  for  the  St.  Louis  Marine  Railway 
company,  the  reservation  as  it  was  conveyed  to  him  by  Chou- 
teau, reference  being  made  to  Chouteau's  deed.  It  will  not 
be  contended,  it  is  presumed,  that  the  deed  from  Strother  to 
the  trustees  of  the  Marine  Railway  company  did  not  convey 
the  reservation  in  as  ample  a  manner  as  it  was  conveyed  by 
Chouteau  to  Strother.  The  answer  denies  that  the  title  of 
the  Marine  Railway  company  passed  to  the  plaintiff  by  virtue 
of  the  deed  of  January  2d,  1852  ;  and  as  it  was  agreed  on  the 
argument  that  any  state  of  facts  might  be  assumed  consis- 
tent with  the  pleadings  which  would  show  that  the  plaintiff 
is  not  entitled  to  recover,  we  will  take  it  that  the  Marine 
Railway  company,  without  any  regard  to  its  location,  con- 
veyed away  the  reservation  acquired  from  Strother  by  his 
deed  of  September  8d,  1880.  Now,  if  afterwards  that  com- 
pany conveyed  its  interest  in  the  reservation,  by  the  descrip- 
tion of  the  land  north  of  the  ditch  called  Labeaume's  ditch,  to 
the  plaintiff,  then  he  took  it  subject  to  the  preexisting  rights 
of  the  company's  alienees.  Those  alienees  taking  the  reservar 
tion  wherever  it  might  be  located,  they  or  their  assigns  would 
have  a  right  prior  to  that  of  the  plaintiff  to  assent  to  the  loca- 
tion ;  and  if  they  should  have  appropriated  the  land  as  located 
and  patented,  there  could  be  no  right  in  the  plaintiff  to  have 
it  surveyed  in  any  other  locality.  Indeed,  if  the  reservation 
was  conveyed  by  the  Marine  Railway  company  to  its  alienees 
as  it  was  received  from  Strother,  it  is  not  easy  to  see  how  the 
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plaintiff  could  derive  any  right,  title  or  interest  by  a  subse- 
quent conveyance.  If  the  conveyance  to  the  plaintiff  had 
been  in  as  ample  a  manner  as  those  to  the  prior  alienees,  he 
could  not  derive  any  title  from  it,  and  it  can  not  be  perceived 
how  his  situation  is  bettered  by  taking  a  deed  for  the  compa- 
ny's land  north  of  the  Labeaume  ditch.  It  will  not  be  con- 
tended that  the  company's  deed  to  the  plaintiff  was  designed 
in  any  way  to  affect  the  rights  of  its  prior  alienees  in  the 
event  of  the  reservation  being  patented  south  of  the  ditch. 

How,  then,  does  the  case  stand  ?  They  to  whom  the  reser- 
vation rightfully  belonged  have  appropriated  it,  and  its  sur- 
vey and  patent  include  the  land  as  appropriated.  Survey 
No.  3333  locates  the  reservation  south  of  the  ditch,  and  the 
patent  on  that  survey  conveys  the  land  to  Brazeau's  repre- 
sentatives. Now  as  the  representatives  of  Brazeau,  prior  in 
point  of  time  and  of  right,  have  appropriated  the  land  as  locsr 
ted  by  the  United  States,  how  can  there  be  any  right  in  any 
other  person  to  have  that  land  located  a  second  time  ?  Such 
pretension  can  only  find  support  in  the  idea  that  there  were 
two  reservations  belonging  to  Brazeau — one  north  and  one 
south  of  the  ditch.  As  there  was  but  one  reservation,  and  as 
the  government  of  the  United  States  has  satisfied  its  obliga- 
tions to  the  legal  representatives  of  that  claim,  there  can  not 
exist,  in  law  or  equity,  any  claim  or  right  in  any  other  per- 
son arising  out  of  a  conveyance  subsequent  to  those  under 
which  the  land  had  been  previously  appropriated. 

We  do  not  see  what  the  deed  of  the  administrator  of  Strother 
has  to  do  in  this  controversy.  Even  admitting  it  was  avail- 
able for  any  purpose,  we  do  not  consider  that  there  is  any 
necessity  for  inquiring  how  far  the  deed  from  the  plaintiff  to 
Bogy  would  operate  as  an  estoppel  against  his  right  of  recov- 
ery in  this  action.  The  existence  of  this  deed  is  averred  in 
the  answer. 

.  I  have  not  placed  my  opinion  on  the  groimd  maintained 
by  Judge  Napton.  Deference  to  the  intimation  of  the  Su- 
preme Court  of  the  United  States,  when  this  case  was  before 
it  on  a  writ  of  error  on  its  law  side,  disinclines  me  to  enter 
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on  that  question.  It  is  obyious  that  if  such  an  objection  is 
tenable,  unless  the  general  government  will  issue  a  patent  to 
each  claimant  of  the  same  tract  of  land,  the  action  of  its  offi- 
cers in  making  a  survey  will  be  conclusive  on  the  courts  both 
at  law  and  in  equity.  On  the  other  hand,  if  the  intimation  of 
t}ie  coiirt  is  carried  out,  then,  by  a  change  of  the  form  of  the 
action,  the  whole  doctrine  of  the  conclusiveness  of  surveys 
will  be  evaded. 

We  do  not  see  how  the  action  of  the  court  below  in  dis- 
missing the  bill  under  the  circumstances  can  be  sustained. 
An  answer  to  the  petition  was  filed.  If  the  parties  had  so 
wished,  the  answer  might  have  been  withdrawn  and  a  demur- 
rer entered.  But  that  was  not  done.  There  was  no  trial 
but  on  the  petition  and  answer.  The  bill  was  dismissed ;  no 
facts  were  found.  It  does  not  appear  why  the  petition  was 
dismissed.  The  judgment  will  be  reversed,  and  the  cause 
remanded. 

Napton,  Judge.  It  was  determined  in  the  case  of  West 
V.  Cochran,  17  How.  414,  that  in  relation  to  confirmations 
under  the  act  of  1807,  where  the  claim  was  uncertain,  and 
the  confirmation  is  accompanied  with  the  condition  that  the 
land  should  be  surveyed,  such  survey  is  to  be  made  under 
the  authority  of  the  United  States  by  her  officers ;  and  that 
the  location  is  not  a  question  for  the  investigation  of  the  judi- 
ciary. This  principle  is  distinctly  declJijred  in  the  instruc- 
tions of  the  judge  who  tried  the  case  on  the  circuit  and  who 
subsequently  delivered  the  opinion  of  the  court  at  Wash- 
ington. The  principle  is  moreover  applied  to  the  very  mat- 
ter now  in  controversy  here,  as  will  be  seen  by  the  instruc- 
tions, which  are  these :  "  We  are  of  opinion  that  the  United 
States  reserved  the  power  to  locate,  by  survey,  the  land  con- 
firmed  to  BrazeaUy  and  by  such  survey  to  separate  it  from 
the  public  lands  and  from  the  lands  claimed  by  others,  and 
to  issue  a  patent  therefor,  as  was  done  in  this  instance ;  that 
this  reserved  power  was  vested  in  the  executive  department, 
whose  acts,  in  this  instance,  boimd  Brazecm  cmd  others  claimr 
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ing  under  him  ;  nor  can  they  extend  their  claim  and  recover 
land  beyond  the  boundaries  described  in  the  patent  to  Bra- 
zeau  or  his  legal  representatives."  But  this  is  the  very  mat- 
ter now  proposed  to  be  inquired  into  by  Brazeau's  legal  rep- 
resentatives, to-wit,  that  the  fact  of  where  this  land  is  shall 
be  investigated.  It  is  true  that  one  of  the  judges  of  the  S]i- 
preme  Court  declared  it  to  be  understood,  in  the  decision  of 
West  V.  Cochran,  that  the  equities  of  the  parties  were  still 
open  ;  but  if  the  grounds  upon  which  the  ejectment  was  de- 
termined, both  on  the  circuit  and  at  Washington,  are  to  be 
understood  as  the  basis  of  the  decision  and  judgment,  it  is 
not  perceived  how  this  declaration  of  Mr.  Justice  McLean  can 
help  the  plaintiff's  case. 

If  the  assertion  in  this  bill,  that  Brazeau's  entire  concession 
of  four  by  twenty  arpens  and /his  confirmation  of  four  by  four 
arpens  lay  north  of  Labeaume's  ditch,  is  to  be  assumed  as  a 
fact,  the  case  might  present  a  different  aspect ;  but  this  as- 
sertion is  coupled  with  an  exposition  of  the  title  papers,  with 
the  concessions  to  Labeaume  and  Brazeau,  the  survey  of  Sou- 
lard,  the  confirmations — ^in  short,  with  a  complete  history  of 
the  case.  The  confirmation  to  Brazeau  produced  is  the  iden- 
tical confirmation  which  the  Supreme  Court  passed  upon  in 
the  case  of  West  v.  Cochran,  and  which  they  declared  only 
operated  upon  land  which  the  United  States  executive  should 
subsequently  designate.  "  Until  the  survey  was  made"  the 
court  say  "  the  plaintiff's  title  attached  to  no  land,  nor  could 
a  covrt  of  justice  ascertain  its  boundaries."  It  strikes  me 
that  this  is  a  very  distinct  jjununciation,  that  the  surveying 
department  of  the  federal  government  settles  the  question 
of  location,  and  that  the  courts  have  nothing  to  do  with  it. 
The  principle  is  just  as  applicable  in  a  court  of  equity  as 
of  law. 

There  is  no  doubt  that  where  a  complete  title  has  emana- 
ted from  the  federal  government  to  a  specific  tract  of  land, 
and  an  equity  attaches  to  that  land  in  behalf  df  some  other 
person  than  the  patentee,  a  court  of  justice,  either  state  or 
federal,  may  enforce  such  equity,  and  transfer  to  its  owner 
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the  legal  title.  This,  however,  proceeds  upon  the  assump- 
tion that  there  is  an  equity  against  the  United  States  to  a 
specific  tract  of  land.  It  can  not  be  doubted  that  Brazeau's 
confirmation  was  at  least  an  equity  ;  but  to  what  ?  To  what 
specific  land  did  Brazeau's  equity  attach  ?  To  the  land  with- 
in the  confirmation,  of  course.  But  what  land  is  within  the 
confirmation,  and  who  is  to  determine  it  ?  Tlie  answer  set- 
tles this  controversy.  If  it  is  a  question  of  fact  to  be  investi- 
gated and  determined  by  courts  of  justice,  the  bill  in  this 
case  is  not  subject  to  demurrer ;  but  if,  as  the  Supreme  ^ 
Court  said  in  West  v.  Cochran,  it  is  a  question  to  be  deter- 
mined by  the  executive  department  of  the  United  States,  then 
Brazeau's  equity  is  to  the  land  which  they  designate,  and  not 
to  that  which  we  might  determine.  No  doubt  the  acts  of 
executive  oflBcers,  federal  or  state,  whether  President  or 
surveyor,  if  contrary  to  law,  are  void ;  and  so  any  court  of 
justice,  federal  or  state,  would  decide.  But  the  Supreme 
Court  declares  that  the  law  itself,  the  act  of  1807,  has  en- 
trusted the  surveyor  with  authority  to  determine  where  this 
confirmation  is,  and  that  until  a  survey  is  made  the  con- 
firmee has  no  standing  in  court.  If  injustice  is  done  him,  it 
is  by  the  political  sovereignty,  and  to  redress  such  injuries  is 
not  within  the  province  of  courts. 

This  controversy  is  obviously  purely  one  of  locality.  Pur- 
suing it  through  all  its  ramifications,  and  looking  at  it  in  all 
its  diversified  shapes,  it  still  resolves  itself  at  last  into  this, 
and  nothing  else.  There  is  no  dispute  that  Brazeau  had  a 
confirmation ;  there  is  no  dispute  that  this  gave  him  at  least  an 
equitable,  if  not  (as  was  once  supposed)  a  legal,  title ;  there 
is  no  dispute  that  a  court  of  justice,  either  state  or  federal, 
which  has  jurisdiction,  will  enforce  this  title ;  but  the  dispute 
is,  where  is  the  land  confirmed  ?  Who  is  to  decide  this  ?  I 
am  laboring  under  a  singular  delusion  if  I  am  mistaken  in 
saying  that  the  Supreme  Court  of  the  United  States  have  de- 
liberately adjudged,  in  reference  to  this  very  case,  that  the 
United  States  surveyor  is  alone  to  determine  this  question. 

That  the  case  of  West  v.  Cochran  is  not  misunderstood  is 


Digitized  by 


Google 


604  ST.  LOUIS. 


Magwire  v.  Tjrler. 


seen  by  what  the  same  court  have  since  said  in  Kissell  v.  The 
Public  Schools,  18  How.  19.  "  Our  opinion  is  that  the  school 
lands  were  in  the  condition  of  Spanish  claims  after  confirma- 
tion by  the  United  States,  without  having  established  and 
conclusive  boundaries  made  by  public  authority,  and  which 
claims  depended  for  their  specific  identity  on  surveys  to.  be 
executed  by  the  government.  The  case  of  West  v.  Cochran 
lays  down  the  dividing  line  between  the  executive  and  judicial 
powers  in  such  cases,  to-wit :  that  until  a  designation,  accom- 
panied by  a  survey  or  description,  was  made  by  the  surveyor 
general,  the  title  attached  to  no  land,  nar  had  a  court  of  jus- 
tice jurisdiction  to  ascertain  its  boundaries^  In  Stanford  v. 
Taylor,  18  How.  412,  the  Supreme  Court  say :  "  Where  the 
claim  has  no  certain  limits,  and  the  judgment  of  confirmation 
carries  along  with  it  the  condition  that  the  land  shall  be  sur- 
veyed and  severed  from  the  public  domain  and  the  land  of 
others,  there  it  is  not  open  to  controversy  that  the  title  at- 
taches to  no  land;  nor  has  a  couH  of  justice  any  authority 
in  law  to  ascertain  and  establish  its  boundaries,  this  being 
reserved  to  the  executive  department.** 

These  cases  do  not  proceed  upon  any  distinctions  between 
legal  and  equitable  titles,  or  legal  and  equitable  remedies. 
They  are  based  upon  a  division  line  between  the  executive  and 
judiciary  departments,  and  assert  that  the  latter  have  no  ju- 
risdiction of  this  question  of  location,  which  Congress  have 
assigned  to  the  former  in  certain  enumerated  cases,  and  that 
this  is  one  of  the  cases  referred  to. 

The  entire  scope  of  this  bill  is  simply  to  ask  the  court  tp 
locate  the  Brazeau  reservation  within  the  lines  of  a  tract 
confirmed  to  Labeaume,  and  to  which  Labeaume  has  a  sur- 
vey and  patent.  The  whole  argument  to  support  this  appli- 
cation is  founded  on  the  assumption  that  Brazeau's  confirma- 
tion is  to  a  special  tract  of  land,  and  this  specific  tract  of  land 
lies  within  Brazeau's  patent.  But  it  has  been  authoritatively 
decided  that  Brazeau's  confirmation  was  not  specific,  but  was 
merely  to  such  lands  as  the  government  surveyor  should 
point  out.    The  surveyor  has  determined  its  locality,  and 
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that  is  not  at  the  place  where  the  plaintiff  insists  it  ought  to 
be.  He  is  then  without  any  equitable  title  to  any  specific 
tract  if  he  declines  to  recognize  the  survey  of  the  govern- 
ment ;  and  if  justice  has  been  done  through  mistake  or  fraud, 
this  is  not  the  forum,  or  this  proceeding  the  remedy,  by  which 
it  can  be  corrected.  If  this  court  can  now  declare  to  him 
that  his  land  is  within  Labeaume's  survey,  and  is  not  where 
the  government  has  located  it,  we  must  do  so  upon  the  ground 
that  his  confirmation  gave  him  an  equitable  title  to  a  specific 
piece  of  ground — one  that  could  be  located  by  the  courts 
without  the  aid  of  surveyors;  and  consequently  that  any 
location  of  such  tract  by  a  goyemment  surveyor  would  merely 
be  evidence  of  its  locality,  the  propriety  of  which  would  be 
for  the  decision  of  courts  of  justice  as  in  ordinary  surveys  of 
complete  titles.  But  this  is  distinctly  at  variance  with  my 
understanding  of  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  relation  to  this  identical  confirmation. 

Upon  a  point  of  practice  it  is  agreed  that  the  judgment  be 
reversed. 


Garrett,  Plaintiff  in  Error,  v.  City  op  St.  Louis,  Defendant 

in  Error. 
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1.  The  second  section  of  the  act  of  February  28,  1858,*  amendatory  of  the  |^  f^ 
charter  of  St  Lonis  of  March  8, 1851,  is  constitutional  in  so  fiir  as  it  required  \  2^  qq^ 
that  in  paying  the  ralue  of  land  taken  for  the  opening,  widening  or  altering  |»10  466 
of  a  lane,  alley,  street,  &c.,  the  city  should  pay  the  value  to  the  public  gene-  ^^  ^ 
rally  of  the  proposed  improrement,  and  that  the  balance  should  be  assessed  ,  ^  ^ 
"against  the  owner  or  owners  of  the  property  fronting  on  such  lane,  alley,  ii8l  23 
street,  avenue,  wharf  or  square,  and  in  the  blocks  next  adjacent,  on  either  1  5  SS 
side  or  end  thereof,  according  to  the  value  of  the  proper^  so  assessed  and  in  -^^  505 
the  proportion  that  the  owners  thereof  may  be  respectively  benefited  by  the  I86  546 
proposed  improvement" 

2.  Such  assessments  against  adjacent  owners  in  respect  of  the  benefits  received 
by  them  from  the  opening,  widening  or  altering  a  street,  &c.,  are  a  constitu- 
tional exercise  of  the  taxing  power. 

*  The  following  is  the  fburth  secdon  of  the  sixth  article  of  the  charter  of  St 
Louis  as  amended  by  the  second  section  of  the  act  of  February  28, 1858 :  "  Sec. 
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Error  to  St.  Loui$  La/nd  Court. 

This  was  an  agreed  case  submitted  to  the  St.  Louis  Land 
Court  under  article  20  of  the  practice  act  of  1849.  The  fol- 
lowing is  the  agreed  case  as  submitted :  "  The  following  facts 
are  agreed  upon  between  Peter  Qurrett,  as  plaintiflF,  and  tlie 
City  of  St.  Louis  as  defendant,  and  hereby  submitted  to  the 
judge  of  said  court  for  his  decision  thereon,  which  it  is  here- 
by agreed  shall  be  entered  as  the  judgment  of  the  court,  from 
which  either  party  may  apeal  to  the  Supreme  Court  of  the 
State.  Under  the  charter,  acts  of  the  legislature,  and  ordi- 
nances of  the  city  of  St.  Louis,  the  mayor  was  required  to 
open  Main  street,  and,  in  order  to  do  so,  to  condenm  whatever 
property  it  was  necessary  to  take  for  that  purpose ;  and  on 
the  22d  day  of  November,  1858,  a  jury  was  empanelled  as 
the  law  directs  to  assess  the  value  of  the  land  so  taken,  who 
found  that  the  land  of  said  Peter  Garrett,  so  taken  to  widen 
said  street,  was  worth,  without  reference  to  the  proposed  im- 
provement, the  sum  of  $768.45,  and  that  the  buildings  on  the 
land  so  taken  were  worth  $1440 — making  in  the  aggregate 
the  sum  of  $2208.45.  The  same  jury  proceeded,  according 
to  the  statute  and  ordinances  in  such  case  made  and  provi- 
ded, to  assess  the  benefits  derived  by  property  holders  adja- 
cent to  said  improvement,  and  they  found  that  the  lot  of  land 
belonging  to  said  Garrett— oflF  l^hich  the  land  valued  as  above 

*  ; 

4.  It  shall  be  the  duty  of  the  jury  first  to  ascertidn  the  actual  yalue  of  the  land 
proposed  to  be  taken  for  the  opening,  widening,  or  altering  of  a  lane,  alley, 
street,  avenue,  wharf  or  public  square,  without  reference  to  the  proposed  im- 
provement; then,  for  the  payment  of  such  sum,  to  assess  against  the  ci^  the 
yalue  to  the  public  generally  of  the  proposed  improvement,  and  to  assess  the 
balance  against  the  owner  or  owners  of  the  property  fronting  on  such  lane,  al- 
ley, street,  avenue,  wharf  or  square,  and  in  the  blocks  next  a4jacent  on  either 
side  or  end  thereof,  according  to  the  value  of  the  property  so  assessed  and  in 
the  proportion  that  the  owners  thereof  may  be  respectively  benefited  by  the 
proposed  improvement ;  and  the  sum  or  sums  to  be  paid  by  the  owner  or  own- 
ers of  the  property  respectively  benefited  by  the  improvements,  as  ascertained 
by  the  jury,  shall  be  a  lien  or  liens  upon  the  property  so  charged,  and  shall  be 
collected  as  provided  by  ordinance.  The  verdict  shall  be  signed  by  each 
juror  and  delivered  to  the  mayor." 
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stated  at  $768.45  [was  taken] — ^was  benefited  to  the  amount 
of  $763 ;  so  that,  when  he  demands  his  money  awarded  to 
him  by  the  jury,  the  City  of  St.  Louis  refuses  to  pay  unless 
the  benefits  assessed  against  his  lot  are  deducted,  which 
would  leave  coming  to  him  $1445.46.  He  contends  that  the 
city  should  pay  him  the  full  amoimt  of  the  yalue  of  the  land 
and  improvements,  and  insists  that  the  assessment  of  benefits 
is  unconstitutional  and  void,  and  not  in  any  way  binding  on 
him.  It  is  further  agreed  that  the  said  Garrett,  at  the  time 
of  the  trial,  insisted  that  the  assessment  of  benefits  as  against 
him  was  unjust,  illegal  and  unconstitutional,  and  protested 
against  its  being  done.  The  city  says  it  is  legal  and  consti- 
tutional, and  that  it  should  be  deducted  from  the  amount  at 
which  his  property  was  valued.  The  question  now  referred 
to  the  court  is  whether  the  assessment  of  benefits  imder  the 
law  is  unconstitutional ;  and  if  the  court  find  it  is,  then  let  a 
judgment  go  against  the  city  for  only  the  sum  of  $1445.45, 
and  the  judgment  for  costs  against  said  Peter  Garrett.  The 
question  of  interest  in  the  [this]  event  is  referred  to  the  court. 
If  the  court  find  that  the  assessment  of  benefits  under  the 
statute  is  unconstitutional  and  therefore  illegal,  the  judg- 
ment shall  be  rendered  against  the  city  for  the  full  amount 
of  $2208.45  and  the  costs." 

The  court  rendered  judgment  against  the  City  of  St.  Louis 
in  favor  of  Garrett  for  $1445.45,  with  interest  from  Novem- 
ber 22, 1853,  and  against  the  plaintiff,  Garrett,  for  the  costs. 
The  court  overruled  a  motion  for  a  review  made  in  behalf  of 
plaintiff  Garrett. 

Hudson  Sf  Thomasy  for  plaintiff  in  error. 

I.  So  much  of  the  act  of  February  28,  1858,  as  authorizes 
the  assessment  on  benefits  is  unconstitutional.  (Constitu- 
tion, art.  18,  sec.  7 ;  2  Dall.  810 ;  The  People  v.  Mayor  of 
Brooklyn,  6  Barb.  209 ;  5  Dana,  28 ;  Rice  v.  Turnpike,  7 
Dana,  81.) 

Bay^  (city  counsellor,)  for  defendant  in  error,  cited  3 
Watts,  292;  13  Pick.  60;  1  Green,  196;  1  Louis.  1;  8 
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Wend.  85 ;  15  Wend.  376 ;  24  Wend.  65 ;  7  HUl,  9,  28  ;  14 
Ohio,  541 ;  5  Blackf.  384 ;  The  People  v.  Mayor  of  Brooklyn, 
4  Comst.  420 ;  Newby  v.  Platte  County,  25  Mo.  258.) 

Napton,  Judge,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is  the  constitutionality  of  the 
second  section  of  the  amended  charter  of  St.  Louis,  passed 
February  23,  1858.  This  section,  among  other  proTisions, 
authorizes  the  city  council  to  open  a  street ;  and  when  for  this 
purpose  it  becomes  necessary  to  take  private  property,  it  pro- 
vides the  following  mode  of  ascertaining  the  compensation. 
After  notice  to  the  owner,  the  mayor  is  directed  to  empanel 
a  jury,  whose  duty  it  is  made  to  ascertain  the  actual  value  of 
the  land  proposed  to  be  taken,  without  reference  to  the  pro- 
posed improvement.  To  pay  the  sum  thus  ascertained  the 
city  is  taxed  in  an  amount  equal  to  the  value  of  the  improve- 
ment to  the  public  generally,  and  the  remainder  is  assessed 
against  the  property  fronting  on  such  street,  and  in  the 
blocks  next  adjacent,  on  either  side  or  end  thereof,  "  accord- 
ing to  the  value  of  the  property  so  assessed,  and  in  the  pro- 
portion that  the  owners  thereof  may  be  respectively  benefit- 
ed by  the  improvements."  Where,  under  this  provision,  the 
entire  lot  is  taken  for  the  street,  it  is  plain  that  nothing  more 
has  been  done  than  an  exercise  of  the  right  of  eminent  de- 
main,  and  in  a  mode  in  strict  conformity  to  the  constitution. 
The  owner  of  the  lot  taken  has  no  cause  for  dissatisfaction, 
since  he  is  paid  the  full  actual  value  of  his  lot ;  and  the  means 
adopted  by  the  city  to  raise  the  funds  for  this  payment  are  a 
matter  of  indifference  to  him.  But  where  the  entire  lot  is 
not  taken,  or  where  the  owner  has  other  land  on  the  same 
street,  the  question  arises  whether  he  can  be  compensated  in 
the  mode  provided  by  the  charter. 

That  this  assessment  upon  the  lot  owners  fronting  on  the 
street  is  an  exercise  of  the  taxing  power,  seems  too  plain  to 
admit  of  argument.    Whether  it  is  a  bona  fide ^  legitimate  and  • 
constitutional  exercise  of  that  power  is  the  matter  to  be  con- 
sidered ;  but  that  it  is  an  attempt  to  exert  this  taxing  power, 
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and  not  the  power  of  eminent  domain,  may,  I  think,  be  as- 
sumed. In  the  case  of  Newby  v.  Platte  County,  this  court 
held  that  the  assessment  upon  land  owners,  whose  lands  were 
taken  under  our  railroad  laws,  for  sums  proportioned  to  the 
benefit  they  received  from  the  road,  was  an  exercise  of  the 
taxing  power ;  and  without  meaning  to  express  any  concur- 
rence in  or  dissent  &om  this  view,  it  is  clear  that  the  position 
assumed  in  that  case  necessarily  includes  the  assumption  we 
have  just  made.  The  views  entertained  in  that  case  were 
attended  with  diflBculties  which  do  not  embarrass  this.  If  the 
assessment  for  benefits  in  the  case  of  the  railroads  was  an 
exercise  of  the  taxing  power,  then  the  tax  was  levied  only 
upon  those  whose  lands  were  taken,  and  not  upon  other  lands 
abutting  on  the  line  of  the  roads  where  no  part  of  them  was 
taken  by  the  companies.  Here  the  assessment  is  upon  all 
who  own  property  on  the  street,  whether  any  part  of  their 
property  is  taken  for  the  improvement  or  not. 

It  is  admitted  on  all  hands  that  the  power  of  taxation  is 
confided  to  the  legislative  department  of  the  government; 
and  the  manner  in  which  it  is  to  be  exercised,  the  persons  and 
things  upon  which  it  is  to  operate,  are  left  entirely  to  the  dis- 
cretion and  judgment  of  the  legislature,  except  where  the 
constitution  has  imposed  restraints.  The  only  provision  on 
this  subject  in  our  constitution  is  "  that  all  property  subject 
to  taxation  in  this  state  shall  be  taxed  in  proportion  to  its 
value."  There  is  another  provision  in  relation  to  property 
of  the  United  States,  but  that  has  no  bearing  on  the  question 
now  imder  consideration. 

It  may  be  doubted  whether  this  provision  of  our  constitu- 
tion, requiring  an  ad  valorem  tax  upon  property  when  pro- 
perty is  the  subject  of  taxation,  was  designed  to  apply  to 
local  assessments  for  local  purposes ;  whether  it  was  not  iur 
tended  as  a  restraint  upon  the  legislature  only  in  passing 
general  revenue  laws.  But  waiving  this  question  for  the  pre- 
sent, and  conceding  that  the  restriction  applies  to  every  kind 
of  taxation  upon  property,  it  still  remains  to  be  considered 
whether  the  local  assessment  here  disputed  is  a  tax  upon  pro- 
33 — ^VOL.  xxv. 
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perty  within  the  meaning  of  flie  restrictiye  clause  referred 
to ;  and,  if  it  is,  whether  the  constitutional  injunction  has 
been  disregarded  in  the  provisions  of  the  St.  Louis  charter. 

This  nineteenth  section  of  our  bill  of  rights  does  not  de- 
prive the  legislature  of  any  power  of  taxation,  nor  does  it 
confer  any.  That  department  of  the  government  possesses 
every  species  of  taxing  power  with  or  without  this  clause. 
What  shall  be  selected  by  the  legislature  as  objects  of  taxa- 
tion is  as  much  within  the  discretion  of  that  body,  with  this 
provision  in  the  constitution,  as  it  would  have  been  without 
it.  Where  the  legislature  do,  however,  undertake  to  exer- 
cise one  branch  of  the  taxing  power — ^that  is,  to  levy  a  tax 
upon  property — ^they  must  conform  their  action  to  this  con- 
stitutional requisition.  They  must  tax  property  according  to 
its  value,  and  not  specially  without  regard  to  value.  But 
when  the  legislature  chose  to  exercise  some  other  branch  of 
the  taxing  power,  they  are  left  entirely  untrammelled  by  this 
clause  of  the  bill  of  rights.  They  may  tax  and  do  tax  a  var 
riety  of  professions  and  pursuits  and  occupations ;  and  in  such 
case  their  action  is  tuider  no  other  control  but  such  as  re- 
sponsibility to  their  constituents,  a  regard  to  their  own  inter- 
ests, and  a  sense  of  duty,  may  create.  It  is  true  that  in  one 
sense  all  taxes  may  be  said  to  be  taxes  upon  property,  since 
they  are  to  be  collected  in  money,  and  money  is  property. 
Indirectly y  it  is  property  that  is  reached  by  every  species  of 
taxation.  Hence  I  have  heard  it  maintained  that  a  tax  on 
a  merchant*s  license  is  a  tax  upon  property — seeing  that  the 
legislature,  in  fixing  the  amount  of  the  taxes,  have  thought 
proper  to  regulate  it  by  the  amount  and  valuo  of  merchan- 
dise purchased  or  disposed  of  between  certain  intervals. 
And  in  this  sense  a  tax  per  caput  may  be  also  called  a  tax 
upon  property ;  for  a  man's  property  and  not  his  head  can 
only  be  taken  to  pay  it.  But  this  is  not  the  sense  in  which 
a  property  tax  is  to  be  tmderstood  when  it  is  referred  to  in 
the  constitution  or  legislative  enactments. 

In  this  case  the  city  of  St.  Louis  is  taxed  to  the  extent  that 
she  is  benefited,  and  each  owner  of  a  lot  fronting  on  the 
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street  is  taxed  in  proportion  to  the  value  of  his  lot  and  the 
benefit  such  improvement  is  to  him.  The  tax  is  a  combined 
one,  based  upon  the  present  value  and  increased  value  pro- 
duced by  the  improvement.  The  benefit  for  which  the  owner 
of  the  lot  is  taxed  is  not  the  benefit  to  the  public  at  large,  or 
to  the  city  of  St.  Louis,  or  to  any  other  person  whatever,  but 
to  the  owner  of  the  lot.  The  phrases  "  benefits"  and  "  in- 
creased value"  may  therefore  be  regarded  as  convertible 
terms ;  and  if  the  constitutional  provision  referred  to  is  to  be 
considered  as  applicable  to  this  kind  of  taxation,  it  would 
seem  that  the  spirit,  if  not  the  very  letter,  of  its  injunctions 
has  been  embodied  in  the  act.  Tlie  tax  is  exactly  propor- 
tioned according  to  the  "  increased  value"  of  the  lot,  which  is 
the  same  thing  as  the  value  of  the  "  benefit"  which  the  owner 
receives  firom  the  improvement. 

It  will  be  further  observed  that  the  tax  in  this  case  is  not 
confined  to  the  lot  owner,  a  portion  of  whose  lot  has  been 
taxed,  but  is  levied  upon  all  other  lot-owners  on  the  street, 
whether  any  portion  of  their  lots  is  required  for  the  improve- 
ments or  not ;  and  it  is  levied  upon  all  according  to  the  same 
rule  of  assessment.  The  compensation,  which  the  legislature 
have  provided  for  persons  whose  lands  are  taken  for  railroads, 
is  diminished  or  abated  by  the  benefits  which  the  road  con- 
fers upon  him ;  and  if  this  set-ofi*is  to  be  regarded  as  a  tax, 
then  it  is  levied  only  on  those  persons  whose  lands  are  taken, 
and  not  upon  those  whose  lands  lie  directly  on  the  side  of 
the  road,  but  through  which  the  road  does  not  pass.  The  St. 
Louis  charter  conforms  more  nearly  to  the  spirit  of  the  con- 
stitution, and  is  every  way  more  just.  Not  only  the  citizen 
whose  lot  is  taken,  but  every  other  lot  owner  on  the  street 
proposed  to  be  opened,  is  taxed  for  the  improvement,  and  the 
tax  is  apportioned  according  to  the  value  of  the  lot  and  the 
value  of  the  improvement  to  such  lot. 

The  tendency  of  recent  legislation,  in  states  where  great 
additions  to  population  and  wealth  and  multiplied  railroads 
and  other  artificial  channel?  of  trade  have  induced  caution, 
has  been  to  exclude  all  considerations  of  benefit  to  the  pro- 
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perty  holder  in  computing  the  compensation  to  which  he  is 
entitled  when  a  portion  of  his  property  is  taken  from  him  by 
the  state  in  its  exercise  of  eminent  domain.  Here,  as  yet, 
the  question  has  been  one  of  but  little  practical  importance  ; 
and  until  very  recentiy  has  scarcely  ever  been  the  subject  of 
litigation  or  investigation.  We  have  not  as  yet  many  miles 
of  railway,  nor  has  the  great  body  of  land  in  the  interior  yet 
attained  great  value.  By  restricting  the  benefits,  which  the 
legislature  have  declared  may  be  set  off  against  the  value  of 
land  taken  for  a  public  improvement,  to  such  as  are  peculiar 
to  the  land  owner  and  not  shared  by  others  whose  land  is  not 
taken  equally  with  him,  growing  dissatisfaction  with  existing 
legislation  will  probably  be  checked.  It  is  evident  that  the 
advantages  or  benefits  spoken  of  must  have  some  limit.  If 
an  owner  of  land  on  the  line  of  a  railroad,  part  of  which  was 
taken  for  the  road,  should  happen  to  own  another  tract  half 
a  mile  from  the  road,  the  benefits  which  this  last  tract  would 
receive  from  the  improvement  would  not  be  considered  ;  and 
yet  such  increased  value  of  this  second  tract  would  be  praxj- 
tically  and  in  fact  a  benefit  remotely  derived  from  the  road. 
But  the  constitution  intends  to  place  the  public  burdens  upon 
all,  and,  to  do  this,  pays  the  proprietor  of  land  for  what  is 
taken  by  the  public.  If  he  is  paid  in  advantages  which  the 
community  at  large,  whose  land  is  not  taken,  enjoy  equally 
with  himself,  the  spirit  of  the  provision  might  be  said  to  be 
violated.  His  loss  is  certain  and  specific,  and  in  relation  to 
the  land  which  is  not  taken  he  only  receives  the  same  benefit 
which  others  receive  who  have  sustained  no  loss.  These 
views  are  very  forcibly  presented  by  Judges  Tucker  and 
Brockenbrough  in  the  case  of  the  James  River  and  Kanawha 
Company  v.  Turner,  9  Leigh,  818.  The  act  of  the  Virginia 
legislature,  substantially  like  ours,  declared  that  the  valuers 
"  should  combine  therewith  (that  is,  with  the  value  and  inju- 
ries to  the  land  taken)  a  just  regard  to  the  advantages  which 
the  owner  of  the  land  will  derive  from  the  construction  of  the 
road  or  canal."  In  construing  tliis,  the  court  of  appeals  held 
that  the  advantages  alluded  to,  and  which  the  assessor  was  to 
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regard,  were  such  advantages  as  particularly  and  exclusively 
aflFected  the  particular  land,  a  portion  of  which  was  condemn- 
ed, and  not  advantages  of  a  general  nature,  which  may  be 
derived  to  the  owner  in  common  with  the  country  at  large 
from  the  improvement.  Our  construction  of  the  railroad 
laws  has  been  in  accordance  with  this  decision. 

But  whatever  may  be  thought  of  the  clauses  of  the  railroad 
laws  which  allow  the  land  owner  to  be  compensated  in  bene- 
fits— ^whether  they  be  held  to  be  an  exercise  of  the  taxing 
power  or  of  the  eminent  domain,  and,  if  the  former,  whether 
they  conform  to  the  constitutional  requisition  in  relation  to 
property  taxation  or  not — ^it  is  clear  that  th«  section  of  the 
St.  Louis  charter  now  under  consideration  operates  by  virtue 
of  the  taxing  power,  and  we  are  also  satisfied  that  it  is  no 
violation  of  the  nineteenth  section  of  the  bill  of  rights.  It 
conforms,  as  we  have  said,  to  the  spirit  of  this  constitutional 
provision ;  and  if  necessary  we  might  go  farther  and  declare 
that,  in  our  judgment,  the  tax  in  question  is  not  such  a  pro- 
perty tax  as  is  within  the  meaning  of  that  provision.  The 
tax  is  local  and  for  local  purposes,  and  is  a  tax  upon  benefits 
and  not  directly  upon  property.  It  is  based  upon  a  principle 
which  seeks  not  merely  to  avoid  a  breach  of  a  constitutional 
restriction^but  commends  itself  to  our  notions  of  equity  and 
justice.  The  cost  of  the  public  benefit  is  made  a  public  bur- 
den, and  the  expense  of  the  individual  benefit  is  placed  upon 
the  shoulders  of  the  person  who  receives  it.  The  question  is 
not  whether  individual  instances  of  injustice  and  oppression 
may  not  occur  in  the  execution  of  this  law ;  it  is  not  whether 
the  tax  will  produce  perfect  equality  of  burdens,  nor  whether 
the  power  entrusted  to  this  corporation  may  not  be  abused. 
We  know  too  well  that,  under  any  system  of  taxation,  these 
things  may  and  do  happen.  There  are  evils  not  within  the 
power  of  courts  to  remedy.  It  is  for  the  legislature  to  guard 
against  them  ;  and  we  must,  in  justice  to  them,  say  that  this 
charter  seems,  in  the  provisions  we  have  been  called  upon  to 
consider,  as  carefully  framed  to  prevent  these  evils  as  the 
nature  of  the  case  would  permit. 
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We  may  add  that,  in  support  of  the  conclusions  we  have 
reached,  there  is  a  current  of  authority  in  the  highest  tribu- 
nals of  other  states  scarcely  interrupted  by  conflicting  deci- 
sions. (The  People  v.  Mayor  of  Brooklyn,  4  Comst.  420 ; 
Livingston  v.  Mayor,  Ac,  8  Wend.  101 ;  Beekman  v.  Sara- 
toga &  S.  R.  R.  Co.  3  Paige,  45 ;  Strieker  v.  Kelly,  7  Hill, 
9  ;  Oaky  v.  Mayor,  Ac.  1  Louis.  1.) 

The  case  of  The  People  v.  Mayor  of  Brooklyn,  6  Barb.  213, 
is  the  only  case  in  New  York,  to  which  our  attention  has  been 
directed,  where  the  question  has  been  directly  determined  in 
opposition  to  this  view.  That  decision  was  reviewed  and 
overruled  by  the  court  of  errors  ;  which  circumstance  is  cal- 
culated to  destroy  its  authority  in  that  state,  but  would  not 
and  ought  not  to  impair  its  value  here,  if  the  reasonings  and 
conclusions  of  the  court  were  such  as  to  command  the  assent 
of  our  judgment.  But  that,  in  my  judgment,  is  not  so ; 
neither  the  arguments  nor  conclusions  are  satisfactory.  The 
court  declare  the  power  exercised  by  the  legislature  to  be 
that  of  the  eminent  domain ;  and  this  is  true  where  any  por- 
tion of  a  lot  is  taken  for  the  improvement,  but  is  plainly  not 
true  when  the  assessment  is  upon  those  whose  lots  are  not 
touched.  When  such  persons  are  assessed  it  can  only  be 
under  the  taxing  power,  since  the  power  of  eminent  domain 
operates  only  on  individuals  and  "  without  reference  to  the 
amount  or  value  exacted  from  any  other  individual  or  class 
of  individuals  ;'*  but  taxation  "  operates  upon  a  community 
or  upon  a  class  of  persons  in  a  community,  and  by  some  rule 
of  apportionment."  Wlien,  therefore,  it  is  clear  that  this  as- 
sessment upon  one  class  of  lot  holders  is  an  exercise  of  the 
taxing  power,  there  is  no  reason  why  it  should  not  be  held  to 
be  an  exercise  of  the  same  power  upon  the  other  class,  whose 
lots  are  taken  under  the  power  of  eminent  domain,  and  paid 
for  according  to  their  exact  value.  But  it  is  further  intima- 
ted in  ttiis  opinion  that  local  taxation  for  local  objects  must 
be  extended  so  as  to  embrace  all  the  persons  and  property 
within  a  district  known  and  recognized  by  law  as  possessing  a 
local  sovereignty  for  local  purposes ;  and  whilst  it  is  not  shown 
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that  the  constitution  of  New  York  contains  any  such  restric- 
tion upon  the  power  of  taxation,  the  assumption  might  be 
conceded,  and  yet  it  would  by  no  means  follow  that  the  courts 
were  to  determine  how  limited  or  how  extensive  such  dis- 
tricts might  be.  In  fact  the  Kentucky  courts,  who  seemed  at 
one  time  to  have  entertained  similar  views,  at  last  came  to 
the  conclusion  that  the  legislature  might  declare  a  single 
square  or  block  or  lot  to  be  a  district  for  such  purposes.  The 
value  of  the  distinction  in  this  way  disappeared,  since  after 
all  it  turned  out  to  be  a  mere  matter  of  legislative  discretion 
which  the  judiciary  could  not  supervise  or  control.  It  is 
quite  apparent  that  much  of  the  reasoning  of  the  supreme 
court,  in  this  case  of  The  People  v.  Mayor  of  Brooklyn,  &c., 
is  directed  against  the  policy  of  exercising  the  right  of  emi- 
nent domain  at  all,  and  especially  of  entrusting  its  exercise 
to  municipal  corporations ;  and  the  hardship,  inconvenience 
and  injustice  resulting  from  its  exercise  in  individual  cases 
are  depicted  by  the  court  in  vivid  colors.  But  if  the  legisla- 
ture have  been  entrusted  with  the  power  and  must  meet  the 
responsibility  of  its  exercise,  such  considerations  are  beyond 
the  control  of  the  courts. 

Several  decisions  in  Kentucky  have  also  been  referred  to 
which  maintain  the  views  advanced  by  the  supreme  court  of 
New  York,  in  The  People  v.  Mayor  of  Brooklyn ;  but  as  these 
decisions  have  been  materially  modified,  if  not  virtually  aban- 
doned, by  the  same  court,  in  the  case  of  the  City  of  Lexington 
V.  McQuillan's  Heirs,  9  Dana,  613,  it  is  unnecessary  to  exam- 
ine them.    The  other  judges  concurring,  judgment  affirmed. 


North  Missoubi  Railroad  Company,  Appellant,  v.  Lack- 
land, Respondent. 

1.  A  proceeding  instituted  in  a  circuit  court  in  behalf  of  the  North  Missouri 

Baiboad  Company,  under  its  charter,  to  obtain  a  condemnation  of  land  upon 

which  it  had  located  its  raihroad,  is  a  proceeding  in  which  the  court  acts  in  its 

'     judicial  capacity ;  an  appeal  will  lie  to  the  Supreme  Court  from  the  final 

judgment  of  the  circuit  court  in  such  proceeding. 
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2.  Q^ere:  Whether  it  would  be  competent  fbr  the  legislature,  in  providing  a 
mode  for  the  condemnation  and  appropriation  of  prirate  property  to  public 
uses,  to  make  the  judgment  of  a  special  tribunal  final,  and  thus  place  the 
matter  beyond  the  control  of  the  courts. 

8.  The  North  Missouri  Railroad  Company  instituted  proceedings  under  its 
charter  to  obtain  a  condemnation  of  land  upon  which  its  railroad  was  loca' 
ted ;  held,  that  said  company  might,  at  any  time  before  final  judgment  in 
such  proceeding,  change  the  route  of  the  railroad  and  dismiss  the  proceeding. 

Appeal  from  St.  Charles  Circuit  Court. 

This  was  a  proceeding  instituted  by  the  North  Missouri 
Railroad  Company  to  obtain  the  condemnation,  for  the  use  of 
said  company  in  the  construction  of  its  railroad,  of  a  lot  in  the 
city  of  St.  Charles  belonging  to  defendant,  Norman  Lackland. 
No  petition  was  filed  in  the  office  of  the  clerk  of  the  circuit 
court,  but  an  agreement  under  seal  was  entered  into  between 
the  parties,  whereby  three  commissioners  or  viewers  were  ap- 
pointed, to  whom  the  question  of  compensation  was  referred, 
and  who  were  by  said  agreement  authorized  to  assess  the 
value  of  the  property  taken,  in  like  manner  and  with  liko 
eflfect  as  if  they  had  been  duly  appointed  under  the  terms  of 
the  charter  by  the  judge  of  the  circuit  court,  and  to  make  re- 
port of  their  proceedings,  upon  which  action  might  be  taken 
in  the  circuit  court  in  like  manner  and  with  like  eflfect  in  all 
respects  as  if  proceedings  had  been  regularly  commenced  in 
the  mode  prescribed  in  said  charter.  This  agreement  was 
dated  September  12, 1855.  On  the  24th  of  September,  1855, 
the  viewers  or  commissioners  filed  their  report  in  the  clerk's 
office  of  the  court,  awarding  to  defendant  damages  in  the  sum 
of  $4200.  To  this  report  no  exceptions  were  at  any  time  filed 
by  the  plaintiflf.  North  Missouri  Railroad  Company  ;  but  on 
the  23d  of  October,  1855 — ^being  the  second  day  of  the  term 
of  the  circuit  court  next  after  the  filing  of  said  report — the 
company,  by  its  counsel,  asked  in  open  court  a  dismissal  of 
the  proceedings ;  which  was  thereupon  ordered.  Defendant's 
counsel  was  not  in  court  at  the  time,  and  no  objection  was 
oflFered  to  the  dismissal.  No  motion  or  other  action  had  then 
been  taken  in  the  case  since  the  filing  of  the  report.     On  the 
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80th  of  October,  1856,  being  at  the  same  term  of  court,  de- 
fendant's counsel  moved  the  court  to  reinstate  the  case ; 
which  was  done — ^the  plaintiflTs  counsel  not  being  present  and 
no  objection  being  offered.  At  the  same  time  the  defendant 
moved  the  court  to  confirm  the  report  of  the  viewers  or  com- 
missioners. The  case  as  it  then  stood  was  continued  to  the 
May  term,  1856,  at  which  term  the  plaintiff  filed  a  motion  to 
dismiss  the  cause  because  its  railroad  had  been  removed  from 
defendant's  land,  and  was  in  process  of  construction  on  other 
land  than  that  of  defendant ;  and  further,  that  the  land  of  de 
fendant  was  not  required  and  could  not  be  used  for  any  of 
the  corporate  purposes  of  the  company,  and  that  the  plaintiff 
could  not  therefore  acquire  and  hold  any  title  to  the  same 
imder  this  proceeding. 

It  appears  from  an  agreed  statement,  that,  at  the  time  of 
the  appointment  of  commissioners  and  of  the  filing  of  their 
report,  the  location  of  the  North  Missouri  Railroad  was  upon 
the  land  of  defendant ;  but  after  the  report  was  filed  a  resur- 
vey  was  made  by  plaintiff,  which  resulted  in  locating  the  road 
upon  another  route  not  upon  defendant's  land ;  and  there- 
upon the  plaintiff  abandoned  the  route  over  defendant's  land, 
and  directed  the  discontinuance  of  all  pending  proceedings  for 
the  condemnation  of  land  on  the  route  which  went  over  de- 
fendant's land. 

The  court  overruled  this  motion  to  dismiss,  and  sustained 
that  of  defendant  to  confirm  the  report  of  the  commissioners, 
and  gave  judgment  against  the  plaintiff  for  the  amount  as- 
sessed by  the  commissioners,  and  by  its  decree  vested  the  title 
to  the  land  in  the  plaintiff.  The  court  overruled  a  motion  for 
a  review  made  in  behalf  of  plaintiff;  whereupon  plaintiff  ap- 
pealed to  this  court. 

JB.  A.  Lewis  and  Coalter^  for  appellant. 

I.  In  proceedings  such  as  the  present  the  relations  of  the 
parties  are  not  changed,  nor  does  any  new  right  become  vest- 
ed in  either  party  until  the  rendition  of  the  judgment.  Pro- 
ceedings of  this  kind  in  this  country  are  not  as  in  England  in 
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the  nature  of  a  "  compelled  contract"  of  purchase  and  sale. 
The  various  acts  of  Parliament  prescribe  the  following  steps : 
Isty  the  railway  company  must,  in  its  application  for  a  char- 
ter,  designate  the  lands  over  which  the  proposed  road  is  to 
run ;  2d,  being  authorized  by  the  charter  to  purchase  the 
lands  designated,  and  failing  to  agree  with  an  owner,  the  com- 
pany must  give  him  notice  that  it  requires  his  land,  and  offer 
him  a  fixed  price  therefor ;  if  no  price  be  offered  with  the 
notice,  the  latter  has  no  validity ;  3d,  the  owner  must  re- 
spond, stating  the  particulars  of  his  title,  and  either  accept- 
ing the  offer,  or  declining  it  with  a  counter  proposal ;  4th,  if 
thus  far  the  parties  do  not  agree,  a  jury  is  empanelled  to  de- 
cide between  the  respective  propositions  of  the  parties  ;  6th, 
upon  the  rendering  of  the  verdict  this  is  registered  as  a  deed 
of  conveyance  from  the  land  owner  to  the  corporation.  Every 
step  from  the  first  to  the  last  is  part  of  a  formal  negotiation 
between  seller  and  purchaser,  resulting  in  a  transfer  for  a 
price  and  not  for  "  compensation."  (See  Chambers  and  Pe- 
terson on  Railways,  174.)  Accordingly,  the  English  courts 
hold  that  the  relation  of  vendor  and  purchaser  may  exist  at 
various  periods  anterior  to  the  verdict,  and  that  consequently 
the  rights  of  the  parties  will  have  become  vested  at  such 
periods.  These  decisions  are  all  based  upon  the  fundamental 
theory  that  Parliament,  in  its  omnipotence,  constituting  and 
declaring  itself  an  agent  of  the  land  owner,  bargains  and  sells 
his  land  to  a  party  competent  to  bargain  and  buy.  The  first 
move  in  the  negotiation  is  the  charter,  which  specifically  de- 
signates certain  lands,  and  on  behalf  of  the^wners  offers  them 
to  the  company  as  a  proposed  purchaser.  In  this  country, 
however,  the  whole  theory  and  system  are  essentially  differ- 
ent. Although,  perhaps,  not  precisely  analogous,  there  is  at 
least  the  same  extent  of  difference  between  the  two  systems 
that  appears  between  acquisition  by  voluntary  contract  and 
acquisition  by  confiscation.  The  proceedings  here  are  based 
upon  an  implied  constitutional  power  in  the  state  of  "  taking" 
private  property  for  public  purposes,  provided  tliat  compen- 
sation be  made  therefor.    No  negotiation  is  implied  in  any 
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of  the  statutory  provisions.  No  state  or  federal  court  in  the 
Union  has  yet  regarded  these  proceedings  as  presenting,  at 
any  stage,  the  elements  of  a  contract  between  the  parties.  No 
legislature  in  the  confederacy  has  power  to  compel  a  man  to 
sell  and  convey  his  property  to  a  person  or  corporation  as 
such.  The  British  Parliament  may  and  does  do  so.  Accord- 
ingly, it  has  been  found  necessary  to  do  in  this  country,  what 
was  never  done  in  England,  to-wit,  to  settle  by  adjudication 
that  the  construction  of  a  railroaiis  a  "  public  purpose"  and 
within  the  meaning  of  the  constitution.  Thus  all  the  Amer- 
ican adjudications,  without  excq>tion,  treat  these  proceedings 
upon  the  following  theory :  Ist,  the  legislature  has  a  right  to 
take  the  property  of  the  individual  under  certain  restrictions 
and  to  declare  how  it  will  exercise  that  right ;  2d,  when  the 
mode  so  asserted  by  the  legislature  has  been  fully  acted  upon, 
it  is  then  assumed  that  the  state  has  "  taken"  the  property ; 
whereupon  the  owner  has  a  vested  right  to  compensation  thei*o- 
for,  whether  the  state  afterwards  makes  any  use  of  the  pro- 
perty or  not.  Accordingly,  in  all  the  New  York,  New  Hamp- 
shire, Massachusetts  and  Missouri  cases,  where  at  any  stage 
of  the  proceedings  the  right  of  the  public  to  discontinue  was 
denied,  it  will  be  found  upon  examination  that  all  the  acts  by 
which  the  legislature  had  previously  declared  it  would  "  take" 
the  property  had  been  consimimated.  The  case  in  20  Johns. 
269,  which  may  be  an  apparent  exception  to  this,  was  after- 
wards overruled  by  the  same  court  in  the  case  of  The  People 
V.  City  of  Brooklyn,  1  Wend.  322.  (See  Wilkerson  v.  Bu- 
chanan County,  12  Mo.  328 ;  Sess.  Acts,  1839,  p.  107 ;  2  Mete. 
568 ;  4  New  Hamp.  517 ;  St.  Fran9ois  County  v.  Peers,  14 
Mo.  637 ;  St.  Pran§ois  County  v.  Marks,  14  Mo.  539 ;  Har- 
rington V.  Commissioners  of  Berkshire,  22  Pick.  563.)  But 
while,  in  all  the  above  cited  cases,  every  thing  prescribed  by 
the  legislature  for  the  taking  of  the  property  had  been  done 
as  required,  in  the  present  case  the  distinctive  feature  is  pre- 
sented, that  one  of  the  prescribed  steps,  and  that  too  which  is 
expressly  appointed  to  inaugurate  the  new  relations  of  the 
parties,  had  not  been  taken  when  the  right  to  discontinue  was 
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asserted.  The  land  owner's  right  to  compensation  can  not, 
in  any  event,  vest  before  that  of  the  public  to  the  land. 
Wherever  any  thing  has  remained  to  be  done  under  the  char- 
ter of  a  railroad  company  or  a  statute,  and  a  discontinuance 
has  been  asked  for,  it  has  not  been  denied,  but  granted  as  a 
matter  of  right.  In  other  words,  if  the  law  under  which  the 
proceedings  were  instituted  required  a  judgment  at  their  con- 
clusion, then  the  public  had  a  right  to  discontinue  at  any  time 
before  that  judgment  was  entered.  (See  Hudson  River  R. 
R.  Co.  V.  Cutwater,  3  Sandf.  Sup.  C.  689 ;  People  v.  City  of 
Brooklyn,  1  Wend.  882 ;  Canal  Street  case,  11  Wend.  154 ; 
6  Johns.  Ch.  49  ;  Laws  of  N.  Y.  1848,  p.  89.)  A  review  of 
all  the  adjudications,  therefore — as  well  those  in  which  the 
right  to  discontinue  was  denied  as  those  in  which  it  was  ad- 
mitted— discovers  a  uniform  adherence  to  the  following  rules : 
1st,  the  right  of  the  public  to  discontinue  proceedings  and 
abandon  the  contemplated  roadway  is  unquestionable  until 
rights  shall  have  vested  in  the  parties,  whereupon  it  ceases ; 
2d,  the  right  of  the  owner  to  the  ascertained  compensation 
vests  whenever  the  public  acquires  the  right  to  use  the  pro- 
perty, and  not  before ;  3d,  the  right  of  the  public  to  use  the 
property  vests  when  all  the  acts  pointed  out  by  the  special 
statute — ^whether  that  includes  a  judgment  or  otherwise — 
have  been  consummated,  and  not  before.  The  recent  case  of 
Walther  v.  Warner,  (see  ante,  p.  277,)  has  given  to  these 
rules  a  more  rigid  application,  in  effect,  than  that  here  con- 
tended for.  The  provision  of  the  charter,  that  upon  the  filing 
of  the  commissioner's  award  the  court  "  shall  enter  judg- 
ment," &c.,  is  merely  directory.  (Hudson  R.  R.  Co.  v.  Out- 
water,  3  Sandf.  S.  C.  689 ;  see  also  Sess.  Acts,  1855,  p.  233, 
§  3  ;  Underwood  v.  Lilly,  10  Serg.  &  Raw.  151 ;  9  Barb.  S. 
C.  482  ;  6  Barr.  196  ;  2  Dougl.  197  ;  12  Sm.  &  Marsh.  347 ; 
2  Watts  &  Serg.  251 ;  3  Denio,  382 ;  6  Cranch,  87 ;  Sess. 
Acts,  1858,  p.  133,  §  23,  p.  144,  §  56 ;  Hoffman  v.  City  of  St. 
Louis,  15  Mo.  651.) 

II.  An  appeal  will  lie  to  this  court  from  the  judgment  of 
the  St.  Charles  circuit  court.    The  proceedings  were  before 
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the  court  as  a  court,  and  in  this  respect  this  case  may  be  dis- 
tinguished from  that  of  The  Hannibal  &  St.  Joseph  B.  B. 
Co.  V.  Morton,  20  Mo.  70.  The  present  appeal — being  ex- 
cluded from  the  practice  act  of  1849  by  article  30,  §  6 — ^is 
governed  by  the  revised  code  of  1845  (see  E.  C.  1845,  p. 
831,  §  11),  which  covers  "  any  final  judgment  or  decision  of 
any  circuit  court  in  any  civil  case." 

C  D.  DraJee^  for  respondent. 

I.  It  is  necessary  to  a  proper  understanding  of  this  case  to 
consider  the  position  of  the  parties  if  the  charter  of  the  com- 
pany contained  no  power  to  condemn  lands  for  the  company's 
use.  That  position  would  be,  the  land  owner  on  the  one  side 
with  a  title  held  in  full  property  against  all  other  men,  and 
the  company  on  the  other  needing  the  land,  but  with  no 
power  to  obtain  it  without  the  owner's  assent.  The  only 
mode  by  which  the  company  could  obtain  it  would  be  by  pur- 
chase, which  in  law  includes  every  mode  of  acquiring  land  by 
a  lawful  act  of  the  party.  Every  purchase  necessarily  in- 
volves, in  some  form  or  other,  a  purchaser  acting  in  the  pur- 
chase, and  a  vendor  acting  in  the  sale  either  by  a  voluntary 
act  or  by  the  eflScacy  of  some  proceeding  in  law  in  invitum 
held  to  be  equivalent  in  its  effect  and  results  to  the  voluntary 
act.  If  the  land  owner  refuse  to  assent,  it  is  therefore  im- 
possible for  the  company  to  acquire  the  land.  At  this  point 
the  state,  in  its  sovereign  capacity  and  in  the  exercise  of  the 
right  of  eminent  domain — subject  to  which  the  owner  holds 
the  land — steps  in,  and  declares  by  enactment  that  the  com- 
pany, if  certain  terms  be  complied  with,  shall  acquire  the 
land.  In  this  the  state  does  not  undertake  to  dispose  of  its 
own  property,  or  to  invest  the  company  with  its  own  title,  but 
to  dispose  of,  and  invest  the  company  with  the  title  of  an  in- 
dividual citizen.  But  this  exercise  of  the  right  of  eminent 
domain  is  limited  by  the  constitutional  requirement  of  just 
compensation  to  the  owner;  and  the  state  therefore  under- 
takes that  a  just  compensation  shall  be  paid  him,  and  at  the 
same  time  compels  him  to  accept  that  compensation,  and  in 
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consideration  thereof  to  sell  his  land  to  the  company.  Nor 
does  the  state  in  this  proceeding  speak  for  and  represent  it- 
self. Its  mere  assent  to  the  acquisition  of  the  land  by  the 
company  would  be  of  no  avail  to  pass  the  title,  for  the  assent 
of  the  owner  would  still  be  wanting.  When  therefore,  in  the 
exercise  of  its  paramount  authority,  the  state  declares  that 
the  company  shall  have  the  land—and  the  company  can  ob- 
tain it  only  by  purchase,  and  the  purchase  can  not  take  place 
without  the  owner's  assent,  and  the  state  undertakes  to  give 
that  assent — ^the  state  must  be  considered  as  representing  the 
owner,  and  giving  for  him  and  in  his  name  an  assent,  which, 
however  compulsory  on  him,  is  in  law  regarded  as  his,  which 
he  can  not  question  or  repudiate,  and  the  consequences  of 
which  he  can  not  avert.  The  state  represents  him  likewise 
in  protecting  his  right  to  a  just  compensation.  While  it  gives 
his  assent  to  the  sale,  and  thereby  divests  him  of  his  property 
and  transfers  it  to  the  company,  it  also  demands  and  compels 
the  payment  to  him  of  the  compensation ;  and  when  this  is 
done,  the  agency  of  the  state  in  the  matter  ceases.  In  every 
light  therefore  the  state  is  the  representative  of  the  owner, 
speaking  and  acting  for  him  by  fundamental  right,  and  with- 
out any  power  in  him  to  gainsay  or  prevent.  Possessing  this 
fundamental  right  and  acting  in  this  representative  charac- 
ter, the  state  declares  to  the  company  that  it  may  acquire  the 
land  upon  the  payment  of  a  sum  of  money  to  be  fixed  by  three 
commissioners  appointed  in  a  specified  mode.  This  declara- 
tion being  made  in  the  only  way  the  state  could  make  it — that 
is,  by  a  written  law — there  is,  so  far  as  the  ownership  of  the 
land  is  concerned,  an  assent  or  agreement,  in  the  most  autho- 
ritative form  known  to  our  institutions,  to  sell  the  land  to  the 
company.  Whether  this  be  considered  as  properly  and  strict- 
ly the  owner's  assent  or  agreement,  as  we  contend,  or  as  an 
act  of  confiscation  on  the  part  of  the  state  not  involving  as- 
sent or  agreement  on  his  part  at  all,  but  directly  in  opposition 
to  his  wishes,  and  perhaps  disregarding  and  overriding  his 
actual  dissent,  matters  not ;  for,  if  only  the  latter,  it  is  certain 
that  the  state  does  not  act  for  itself  but  for  him,  taking  his 
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land  and  exacting  the  compensation  for  it,  paying  the  com- 
pensation to  him,  and  then  decreeing  the  land  to  the  compa- 
ny. The  sale  following  the  confiscation — ^if  that  ho  the  pro- 
per term — ^is  without  doubt  with  the  state's  assent;  which 
assent — ^being  in  relation  to  the  owner's  property,  and  having 
the  effect  to  securing  his  right  to  just  compensation,  and  not 
for  any  affidr  or  property  of  the  state — ^must,  in  legal  contem- 
plation, be  regarded  in  the  same  light  as  that  of  a  trustee  for 
his  cestui  que  trusty  or  of  a  guardian  for  his  ward.  Here  then 
is  the  assent  of  one  party — ^the  vendor — given  by  the  state. 
What  is  the  next  step  ?  Nothing  on  his  part,  but  some  act  on 
the  part  of  the  company  desiring  to  own  the  land.  What  is 
that  act  ?  Simply  the  presentation  of  a  petition  to  a  designa- 
ted tribunal  by  the  company,  asking  to  be  invested  with  the 
title  to  the  land  in  the  mode  prescribed.  This  is,  when  re- 
duced to  its  elementary  form,  merely  an  acceptance  by  the 
company  of  the  terms  on  which  the  state  has  declared  it  may 
purchase  l^e  land.  When  this  petition  is  filed,  the  other 
assent — that  of  the  purchaser — ^is  obtained ;  and  at  that  mo- 
ment a  contract  in  solemn  and  authoritative  form  is  entered 
into— the  state,  on  the  one  side,  speaking  through  an  enact- 
ment— ^the  company,  on  the  other,  through  its  petition  ;  the 
state,  on  the  part  of  the  owner,  agreeing  to  sell — ^the  company 
agreeing  to  buy.  Prom  the  moment  that  petition  is  filed  the 
land  and  its  owner  are  boimd.  He  can  not  alienate  the  land 
so  as  to  avoid  the  company's  right ;  he  can  not  seriously  in^ 
pair  its  value  without  subjecting  himself  to  the  restraining 
action  of  the  judiciary,  if  the  company  invoke  it.  He  can 
not  resist  the  progress  of  the  proceeding  to  the  conclusion 
authorized  by  the  law.  The  right  which  the  company  ac- 
quires by  filing  the  petition  is  a  vested  right ;  vested  in  the 
very  commencement  of  the  proceeding,  and  not  capable  of 
being  devested  if  the  terms  of  the  law  be  complied  with.  It 
exists  only  in  virtue  of  its  agreement  to  take  the  land  on 
those  terms.  The  other  party  to  that  agreement  is  the  own- 
er, represented  by  the  state,  whose  assent  the  state  has  already 
given.    This  right  of  the  company,  viewed  in  its  legal  aspect, 
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is  nothing  more  or  less  than  a  right  to  a  specific  performance 
of  the  state's  engagement  on  behalf  of  the  owner.  As  this 
right  can  no.t  exist,  consistently  with  legal  principles,  in  favor 
of  one  party  and  not  in  favor  of  the  other,  it  follows  that  the 
owner  may  equally  insist  on  a  specific  performance  of  the 
company's  agreement.  Any  other  view  places  the  owner  at 
the  mercy  of  the  company,  and  renders  him  liable  to  inter- 
minable vexations ;  for  there  is  nothing  to  prevent  the  pre- 
sentation of  one  petition  after  another,  and  the  dismissing 
of  them,  to  any  extent  the  company  may  see  fit.  The  con- 
clusion from  the  whole  argument,  therefore,  is,  that  the 
company  had  no  legal  right,  after  filing  the  petition,  to  dis- 
miss the  proceeding;  and  much  less  after  the  appointment 
of  the  commissioners  and  the  filing  of  their  report  and  the 
company's  failure  to  except  to  it  within  the  time  prescribed 
by  the  statute,  which  is  equivalent  to  agreeing  to  it.  This 
conclusion  is  in  accordance  with  the  tenth  section  of  the  char- 
ter of  the  company,  which  requires  that  if  no  valid  objection 
be  made  to  the  report  within  ten  days  after  it  is  filed  "  the 
court  shall  enter  judgment,"  Ac.  Up  to  this  point  the  argu- 
ment has  proceeded  upon  the  assumption  of  an  assent  by  the 
owner,  given  by  the  state  for  him,  and  in  law  regarded  as  his 
in  effect,  whether  actually  so  or  not.  But  this  assumption  is 
not  indispensable  to  sustain  the  position  that  the  filing  of  the 
company's  petition  was  a  contract  on  its  part  to  take  the 
land.  The  law  recognizes  contracts  where  the  obligor  is  com- 
petent but  the  obligee  is  not,  and  enforces  such  contracts — 
as  in  the  case  of  infants — where  they  are  for  the  benefit  of  the 
obligee.  If,  in  the  case  in  hand,  it  be  held  that  there  was  no 
contract  or  assent  on  the  part  of  the  owner,  still  there  was  a 
contract  on  the  part  of  the  company  in  his  favor,  which  the 
law  will,  and  should,  enforce.  (The  King  v.  Commissioners, 
Ac.  4  Barn.  &  Adol.  833  ;  The  King  v.  Hungerford  Market 
Co.  4  id.  327  ;  Doo  v.  L.  &  C.  Railway  Co.  1  Engl.  Railway 
cases,  267  ;  Stone  v.  Com.  Railway  Co.  id.  375  ;  Tawney  v. 
Lynn  &  Ely  Railway  Co.  4  id.  615  ;  Walter  v.  Eastern  Coun- 
ties Railway  Co.  6  Hare,  594;  Burkinshaw  v.  B.  &  0.  J. 
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Railway  Co.  4  Engl.  L.  A  Eq.  489 ;  Regina  v.  B.  &  0.  J. 
Railway  Co.  15  Q.  B.  684 ;  4  Eng.  Law  &  Eq.  276 ;  Pinchin 
V.  L.  &  B.  Railway  Co.  6  De  (Jex,  Macnaughton  &  Gordon, 
851,  864 ;  Wilkerson  v.  Buchanan  County,  12  Mo.  828  ;  85 
Brit.  Stats,  at  Large,  141, 146.) 

n.  This  proceeding  can  not  be  regarded  as  an  action  at  law 
or  a  suit  in  equity.  It  is  a  special  statutory  proceeding  for 
effecting  a  particular  object  in  a  prescribed  mode.  The  court 
in  the  execution  of  the  special  powers  conferred  upon  it  could 
do  no  more  than  the  statute  under  which  it  acted  authorized. 
The  charter  of  the  company  did  not  authorize  the  court  to 
dismiss  this  proceeding  on  the  motion  of  the  company ;  it 
could  not  therefore  legally  do  it,  any  more  than  wittiout  sta- 
tutory authority  it  could  render  judgment  against  the  com- 
pany for  the  damages  assessed  or  decree  the  land  to  the  com- 
pany.    (Matter  of  Beekman  street,  20  Johns.  269.) 

III.  This  not  being  an  action  at  law  nor  a  suit  in  equity, 
no  appeal  lies  to  this  court.  The  charter  of  the  company 
gives  no  right  of  appeal,  and  the  general  law  in  regard  to  ap- 
peals— the  practice  act  of  1849— does  not  reach  this  case. 
(Hannibal  &  St.  Joseph  R.  R.  Co.  v.  Morton,  20  Mo.  70.) 

IV.  The  third  section  of  the  act  of  December  12,  1855, 

(Sess.  Acts,  1855,  Adj.  Sess.,  p. ,)  did  not  confer  the  right 

to  dismiss  the  proceedings.  Whatever  rights  had  been  pre- 
viously acquired  could  not  be  affected  by  it. 

Napton,  Judge,  delivered  the  opinion  of  the  court. 

This  case  has  been  brought  here  by  appeal,  and  a  question 
has  been  made  whether  an  appeal  lies.  The  practice  act  of 
1849  (art.  30,  §  6)  excludes  from  its  operation  all  special 
statutory  remedies  which,  before  the  passage  of  that  act,  were 
not  to  be  obtained  by  action  at  law  or  bill  in  equity,  and 
would  therefore  not  seem  to  apply  to  this  cause ;  but  in  the 
view  we  are  disposed  to  take  of  the  matter,  it  is  not  very 
material  whether  that  act  or  the  act  of  1845  be  considered  as 
applicable.  The  practice  act  of  1845  (R.  C.  1845,  p.  881) 
gives  this  court  a  supervision  by  appeal  of  all  judgments  and 
84— VOL.  XXV. 
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decisions  of  the  circuit  court  in  civil  cases  which  are  final. 
Whatever  form  the  proceedings  in  the  circuit  court  in  a  civil 
case  may  assume — ^whether  that  of  an  action  at  law  or  a  bill  in 
equity,  or  a  motion,  or  some  special  mode  prescribed  by  stat- 
ute— ^if  those  proceedings  result  in  a  judgment  of  that  court, 
which  is  final  so  far  as  that  court  is  concerned,  that  judgment 
may  be  reversed  upon  appeal.  A  civU  case,  I  apprehend,  is 
a  phrase  used  merely  to  exclude  criminal  proceedings,  for 
which  other  and  special  provisions  are  made.  • 

Nor  is  it  perceived  that  the  act  of  1849  is  less  comprehen- 
sive in  its  scope.  If  this  proceeding  is  not  one  "  for  the  en- 
forcement or  protection  of  private  rights,  or  the  redress  or 
prevention  of  private  wrongs,"  a  very  restricted  meaning 
must  be  given  to  this  language,  hardly  compatible  with  the 
general  spirit  of  the  law. 

That  tiiere  may  be  cases  where  special  and  limited  au- 
thority is  delegated  to  a  court,  not  because  it  is  a  court,  but 
from  some  idea  of  convenience  or  propriety,  and  the  decision 
of  the  court  be  made  final,  is  not  questioned.  It  may  how- 
ever admit  of  a  doubt  whether  the  legislature  could  so  devise 
a  proceeding  designed  to  eflfect  the  transfer  of  private  proper- 
ty to  the  public,  as  to  deprive  the  courts  of  the  power  of  de- 
termining whether  the  constitutional  restrictions  upon  this 
subject  had  been  honestly  complied  with.  However  this  may 
be,  the  question  here  is,  does  the  court  act  in  its  judicial 
capacity,  and  can  it  exercise,  in  its  control  over  the  subject 
confided  to  it  by  the  charter,  the  general  powers  and  jurisdic- 
tion of  a  court,  or  is  the  court,  qtioad  hoc,  a  mere  conmiis- 
sioner,  a  special  tribunal  selected  for  a  special  purpose  and 
functus  officio  when  the  special  powers  confided  to  it  by 
statute  have  been  exhausted  ? 

The  act  of  1851  (Sess.  Acts,  1851,  p.  486),  incorporating 
this  company,  provides  for  a  voluntary  relinquishment  of  the 
rights  of  way  desired  by  the  company  for  their  road,  and  also 
provides  a  mode  by  which  the  company  can  acquire  a  right  of 
way,  or  a  title  to  the  land,  in  cases  where  the  owner  is  unwill- 
ing to  relinquish.    In  the  latter  case  the  proceeding  is  origin- 
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ated  ,by  an  application  of  the  company  to  the  circuit  judge  of 
the  county  where  the  land  lies,  whose  duty  it  is  made,  after 
seeing  that  due  notice  has  been  given  to  the  land  owner,  to  ap- 
,  point  three  citizens  of  the  county  to  view  the  land  and  report 
the  damages.  This  report,  when  made,  is  to  be  filed  in  the 
clerk's  office,  and  "  if  no  valid  objection  be  made  to  such  re- 
port, the  court  shall  enter  judgment  in  favor  of  such  owner 
against  such  company  for  the  amount  of  damages  assessed, 
and  shall  make  an  order  vesting  in  said  company  the  fee  sim- 
ple title  of  the  land."  After  some  further  provisions  for 
setting  aside  the  report  on  certain  contingencies,  the  act  pro- 
vides that,  ^Mn  all  such  cases,  the  court  shall  adjudge  the 
costs  of  the  proceeding  according  to  equity ;  and  liie  court 
shall  have  power  to  make  such  orders  and  take  such  other 
steps  as  will  promote  the  ends  of  justice  between  the  owners 
of  such  lands  and  such  company.'* 

There  are  some  provisions  in  this  section  which  undoubt- 
edly might  be  construed  to  limit  the  power  of  the  judge,  as  a 
mere  commissioner,  to  the  specific  acts  delegated ;  but  in  the 
main  the  general  scope  of  the  section  looks  to  the  action  of 
the  court  in  its  judicial  capacity,  and  gives  the  court  authori- 
ty, not  only  to  pronounce  a  judgment  which  will  pass  a  title 
to  the  land  to  the  company  and  a  right  to  the  damages  to  the 
land  owner,  but  "  to  make  all  orders  and  take  any  steps" 
which  in  the  opinion  of  the  court  will  best  promote  the  ends 
of  justice.  Although  the  act  is  carelessly  drawn  and  framed 
in  a  mode  to  justify  doubts  as  to  its  true  intent,  we  will  not 
presume,  notwithstanding  the  absence  of  any  special  provisions 
for  an  appeal,  that  it  was  the  intention  of  the  legislature  to 
deprive  the  parties  interested  of  this  right ;  especially  as  the 
provisions  of  the  general  law,  both  of  1849  and  1845,  seem 
large  enough,  without  any  strained  construction,  to  embrace 
the  case.  We  are  the  more  inclined  to  this  -opinion,  because 
an  appeal  is  the  most  convenient  and  least  expensive  mode  in 
which  the  supervising  jurisdiction  of  this  court  can  be  exer- 
cised, and  because  it  nuty  be  safely  said  that  it  is  at  least 
doubtful  whether  that  jurisdiction  could  be  entirely  cut  oflF  if 


Digitized  by 


Google 


528  ST.  LOUIS. 


*  North  MiMonri  Bailroad  Co.  y.  Lackland. 

the  legislature  had  so  intended.  Could  the  legislature  .pro- 
vide an  illusory  compensation  for  private  property  taken  for 
public  use  totally  at  variance  with  the  true  spirit  of  the  con- 
stitution, and,  by  placing  its  enforcement  under  the  control  of 
a  selected  tribunal  and  declaring  the  decisions  of  that  tribu- 
nnal  final,  thus  place  the  subject  beyond  the  reach  of  the 
courts  ? 

The  principal  question  in  this  case  is,  whether  the  corporar 
tion — aiter  the  assessment  of  damages  and  the  report  of  the 
viewers,  and  before  tiie  judgment  of  the  court  thereon — ^has  a 
right  to  discontinue  it  proceedings ;  and  this  question  will 
appear  upon  examination  to  be  much  embarrassed,  not  only 
by  judicial  decisions  apparently  if  not  really  conflicting,  but  by 
the  intrinsic  difficulties  of  the  subject.  Considerations  of  a 
forcible  and  practical  character  might  very  well  have  prompt- 
ed the  legislature  to  have  established  the  rule  either  way 
without  its  being  very  obvious  that  injustice  would  be  done. 
However,  our  business  does  not  lead  us  into  this  branch  of 
the  subject,  and  we  are  left  simply  to  inquire  what  the  legisla- 
ture has  declared  to  be  the  rule  in  the  act  under  considera- 
tion, and,  if  no  such  declaration  has  been  made,  what  nde 
the  general  law  of  this  state  has  provided. 

In  England  there  is  no  uncertainty  as  to  the  rule.  It  is 
well  settled  by  the  decisions  to  which  we  have  been  referred, 
that  when  railway  corporations  give  notice  to  a  land  owner 
on  the  route  of  their  railway  of  their  intention  to  take  his 
land,  the  company  is  not  at  liberty  afterwards  to  retract.  In- 
deed the  courts  have  gone  to  the  extent  of  holding,  that, 
where  a  party  so  situated  has  received  such  a  notice,  he  may 
sustain  a  bill  for  a  specific  performance  of  the  agreement  im- 
plied by  the  act  of  Parliament ;  and  the  courts  will  enforce 
such  agreement  by  ordering  the  company  to  take  the  proceed- 
ings prescribed  by  the  statute  for  ascertaining  the  amount  of 
purchase  money  and  compensation.  (Walker  v.  Eastern  C. 
R.  Co.  6  Hare,  698.)  An  examination  of  the  British  Railway 
Statutes  and  the  judicial  constructions  upon  them  will  how- 
ever show  that  the  system  in  that  country  essentially  diflFers 
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from  ours,  not  only  in  the  principle  upon  which  it  is  based,  but 
in  all  the  detailed  rules  by  which  it  is  carried  out.  In  Eng- 
land the  line  of  the  road  is  fixed  in  the  charter,  and  the  act  is 
accompanied  with  a  schedule  designating  all  the  land  through 
which  it  passes  and  its  owners  or  occupiers,  so  far  as  their 
names  and  the  extent  of  their  interests  can  be  ascertained. 
Contracts  for  purchase  are  made  before  the  passage  of  the 
act ;  and  those  land  owners  who  are  upon  the  proposed  line, 
and  are  unwilling  that  their  land  shall  be  taken,  are  heard 
before  Parliament,  or  its  committee  who  have  the  subject  in 
charge,  and  every  contested  point  is  adjusted.  The  act  itself 
eflFects  a  sale,  the  terms  of  which  have  been  either  arranged 
beforehand  or  can  be  ascertained  subsequently  in  the  modes 
pointed  out  in  the  law.  When  the  company  notifies  the  dis- 
sentient land  owner  of  its  intention  to  take  his  land,  the 
matter  is  settled  so  far  as  the  sale  is  concerned ;  and  the 
most  exact  and  careful  regulations  are  made  to  secure  a  fiiU 
indemnity,  not  only  for  the  value  of  the  land,  but  compensa- 
tion for  all  injuries  to  portions  of  land  not  taken,  whether 
physical  and  direct  or  intermediate  and  consequential.  This 
matter  is,  in  certain  cases,  submitted  to  a  Justice  of  the 
peace — ^in  others,  to  arbitration — and  in  others  again,  to  a 
jury  selected  by  the  sheriflf.  In  no  case  is  there  any  appeal ; 
much  less  can  the  company  withdraw  their  propositions.  It 
is  considered  as  a  forced  purchase  under  the  authority  of 
Parliament,  and  the  notice  concludes  the  contract.  In  addi- 
tion to  this,  the  company  must  be  prepared  to  show  that  their 
stock  has  been  paid  in  before  they  can  touch  the  land. 

In  this  state  the  course  pursued  is  so  totally  diflFerent,  both 
in  system  and  in  all  its  details,  as  hardly  to  require  that  the 
points  of  difference  should  be  particularly  enimierated.  Rail- 
way charters  are  to  be  had  for  the  asking,  without  money 
and  without  a  route.  They  are  frequently  granted  ten  years 
before  the  imdertakers  are  compelled  to  take  the  first  step 
either  in  making  a  survey  or  raising  any  portion  of  the  capi- 
tal. No  line  of  the  route  is  determined  by  the  charter ;  for, 
though  a  starting  point  is  usually  designated,  and  sometimes 


Digitized  by 


Google 


530  ST.  LOUIS. 


North  Missouri  Railroad  Co.  t.  Lackland. 


a  terminus  is  also  fixed,  the  line  between  these  points,  per- 
haps hundreds  of  miles  apart,  is  left  to  be  detennined  by  the 
interest,  convenience  or  fancy  of  the  company.  The  coun- 
ties through  which  the  road  is  to  pass  are  not  even  determin- 
ed, much  less  the  particular  tracts  of  land.  The  charter  of 
the  North  Missouri  Railroad  authorizes  the  company  to  build 
a  road  from  "  St.  Charles  passing  up  the  divide  between  the 
tributaries  of  the  Mississippi  and  Missouri  rivers,  as  near  as 
may  be,  to  the  northern  boundary  line  of  this  state.'*  Here 
is  a  scope,  varying  probably  from  ten  to  two  hundred  miles, 
within  which  this  company  are  at  liberty  to  locate  their  road. 
Railroads  are  constructed  here,  not  so  much  with  a  view  to 
furnish  facilities  to  existing  wealth  and  population  and  com- 
merce, as  to  create  them  in  a  wilderness.  Hence  the  subject 
of  damages  has  not  been  esteemed  one  likely  to  be  very  im- 
portant, and  has  been  disposed  of  in  a  summary  way  in  a 
single  section — a  subject  which  in  England  occupies  nearly 
two  hundred  pages  of  the  statutes  and  has  furnished  mate- 
rial for  volumes  of  comments.  (85  British  Stats,  at  Large, 
141 ;  Chambers  and  Peterson  on  Railways.) 

It  is  not  e^j  to  determine,  from  the  act  which  incorpo- 
rates this  North  Missouri  Railroad  Company,  at  what  period 
the  route  can  be  said  to  be  so  located  as  to  deprive  the  com- 
pany of  the  power  to  change.  The  act  gives  to  the  company 
an  indefinite  power  to  "  survey,  mark,  locate  and  construct"  a 
railroad  from  St.  Charles  to  Iowa.  The  act  is  entirely  silent 
as  to  how  many  routes  may  be  surveyed — ^what  shall  be  con- 
sidered as  binding  the  company  to  any  particular  route^ — how 
long  they  shall  be  so  bound — and  how  often  they  may  change 
their  selection.  It  would  seem  that  the  power  to  change  a 
location  once  determined  on  is  by  no  means  expressly  denied, 
but  on  the  contrary  is  rather  impliedly  given.  If  the  com- 
pany begin  at  St.  Charles  and  end  on  the  Iowa  line,  there  is 
no  intermediate  point  determined,  except  that  they  are  re- 
stricted in  their  selection  of  a  route  to  that  district  of  coimtry 
which  is  denominated  "  the  divide"  between  the  waters  of  the 
Missouri  and  Mississippi  rivers ;  and  what  acts  shall  constitute 
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a  location  are  not  specified.  By  reference  to  the  twenty- 
third  section  of  the  act  of  1868  (Sess.  Acts,  p.  188)  it  will 
be  seen  that  the  power  to  change  the  route  is  expressly  given 
to  the  company.  The  only  restriction  upon  this  right  con- 
tained in  that  provision  is,  that  where  the  alteration  is  pro- 
posed in  a  city  or  town,  it  can  not  be  done  after  the  construc- 
tion of  one  road  unless  with  the  consent  of  the  corporate 
authorities ;  and  in  all  cases  where  an  alteration  is  made  after 
grading  has  been  done  on  the  route  first  selected,  compen- 
sation must  be  made  for  the  injury  done  Ito  the  lands  graded. 
The  66th  section  of  this  act  declares  that  "  all  existing  rail- 
road corporations  in  this  state,  and  such  as  now  are  or  may 
be  hereafter  chartered,"  shall  have  all  the  power  and  privile- 
ges given  by  the  act ;  and  the  28d  section  is  particulaily  re- 
ferred to  as  applicable  to  all  existing  corporations,  unless 
their  charters  contained  provisions  inconsistent  therewith. 
There  is  nothing  in  the  23d  section  of  the  act  of  1853  at  all 
inconsistent  with  any  provisions  of  the  charter  of  the  North 
Missouri  Railroad  Company  ;  on  the  contrary,  as  the  section 
is  manifestly  for  the  benefit  of  the  company,  it  may  be  pre- 
sumed to  have  been  accepted  by  the  company,  and  it  would 
seem  from  this  section  that  imtil  some  work  is  done  on  a 
proposed  route  the  company  have  absolute  power  to  abandon 
it  at  their  pleasure.  What  effect  such  abandonment  may 
have  on  the  rights  of  others  is  not  provided  for  or  alluded  to 
in  the  section. 

In  addition  to  these  obvious  marks  of  distinction  between 
the  system  of  railway  enterprises  in  England  and  in  this 
country,  it  may  be  observed  that  the  principles. upon  which  a 
transfer  of  lands  from  individuals  to  corporations  is  eflFected 
under  the  two  systems  are  quite  distinct.  In  England  the 
I)ower  of  Parliament  is  exerted  to  eflfect  a  sale,  which  may  be 
voluntary  or  involimtary  on  the  part  of  the  vendor,  but  to 
which  the  assent  of  the  vendee  is  implied  by  the  passage  of 
the  charter ;  and  the  first  step  taken  by  the  corporation  in 
pursuance  of  its  charter,  to  indicate  to  the  vendor  that  his 
land  will  be  required,  is  regarded  as  completing  the  contract. 
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Here  there  is  nothing  having  the  appearance  of  negotiation 
and  sale ;  but  the  state  transfers  its  powers  of  eminent  do- 
main to  the  corporation,  and  authorizes  it  to  take  the  land 
desired  upon  paying  the  compensation  to  which  the  land 
owner  is  entitled,  and  a  provision  is  made  to  ascertain  this 
compensation.  At  what  period  of  time  the  right  to  the  com- 
pensation becomes  vested  and  the  title  to  the  land  is  trans- 
ferred must  depend  upon  a  fair  construction  of  the  statutory 
regulations  wliich  control  the  subject  here,  and  but  little 
argument  is  to  be  derived  from  the  acts  of  the  British  Parlia- 
ment, or  the  established  practice  imder  them,  which,  although 
directed  to  a  common  object  with  ours,  are  yet  based  upon 
different  systems  and  different  principles,  and  controlled  by  a 
very  different  set  of  circumstances. 

In  New  York  the  later  and  more  prevalent  opinion  seems 
to  be,  that  the  company  does  not  acquire  any  vested  or  inde- 
feasible right  or  title  to  the  land  sought  to  be  taken,  nor  the 
owner  any  right  to  the  compensation  ascertained  by  the  com- 
missioners, until  their  report  is  filed  and  confirmed,  and  the 
order  of  the  court  made  for  the  payment  of  the  amoimt. 
(Hudson  River  Railroad  v.  Outwater,  3  Sand.  S.  C.  691 ; 
The  People  v.  Brooklyn,  1  Wend.  322;  In  the  matter  of 
Canal  street,  11  Wend.  154.) 

The  decisive  question  in  the  case  is,  at  what  time  do  the 
rights  of  the  parties  become  vested  ?  Under  the  charter  of  the 
North  Missouri  Railroad  Company,  do  the  rights  of  the  par- 
ties become  vested  upon  a  notice  &om  the  company  to  the 
land  owner,  or  upon  the  appointment  of  conunissioners  to 
view  the  lai^d,  or  upon  the  report  of  the  commissioners,  or 
upon  the  judgment  of  the  circuit  court  confirming  the  pre- 
vious proceedings  in  the  case  ?  The  language  of  the  act  is 
that  "  the  court  shall  enter  judgment  in  favor  of  such  owner 
against  such  company  for  the  amount  of  damages  assessed, 
and  shall  make  an  order  vesting  in  said  company  the  fee  sim- 
ple title  of  the  land."  The  court  is  not  authorized  to  enter 
a  judgment  for  the  compensation  against  the  company  \intil 
all  the  preliminary  steps  pointed  out  in  the  act  have  been 
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taken ;  until  after  a  notice  has  been  given  to  the  land  owner, 
commissioners  appointed  by  the  judge,  a  report  made  by  the 
commissioners,  and  the  report  confirmed.  Undoubtedly,  if 
the  compensation  vested  upon  any  of  the  preliminary  stages  of 
this  proceeding,  the  title  to  the  land  for  which  compensation 
accrues  must  have  at  the  same  period  passed  to  the  compa- 
ny ;  yet  by  the  terms  of  the  act  the  court  is  not  warranted  in 
making  any  order  vesting  in  the  corporation  the  fee  simple 
title  to  the  land  until  all  the  previous  steps  pointed  out  in  the 
act  have  been  taken.  There  is  undoubtedly  much  force  in  the 
argument  against  this  construction,  based  upon  the  impolicy 
of  permitting  these  corporations  arbitrarily  to  shift  their  posi- 
tion, upon  the  faith  of  whose  stability  the  individual  land 
owner  may  have  subjected  himself  to  great  inconvenience, 
and  other  citizens  may  have  invested  their  means  upon  the 
supposed  line  of  the^oad.  We  are  fully  impressed  with  the 
weight  of  these  considerations,  but  on  the  other  hand  the 
legislatui-e  seem  to  have  disregarded  them  by  giving  to  the 
company  the  undoubted  right  of  changing  their  route  up  to 
the  very  period  of  commencing  their  work,  and  even  beyond 
that,  upon  certain  contingencies  referred  to  in  the  statute. 
The  legislature  may  have  thought  that  the  public,  and  the 
corporation  chartered  to  promote  the  public  interest,  would 
sustain  a  larger  amount  of  injury  by  being  compelled  to 
abide  by  its  first  location  in  cases  where  the  damages  assessed 
would  be  esteemed  exorbitant  and  onerous,  than  individuals 
would  suffer  by  permitting  the  corporation  in  such  cases  to 
change  the  route  rather  than  pay  the  damages.  At  all  events 
we  think  the  fair  construction  of  the  charter  is,  that  until  the 
judgment  of  the  court  the  company  has  a  right  to  discontinue 
its  proceedings. 

The  cases  in  Massachusetts  and  some  adjudications  in  this 
court,  to  which  reference  has  been  made,  relate  to  the  con- 
struction of  county  or  state  roads ;  and  there  is  nothing  in 
those  opinions,  so  far  as  we  have  observed,  conflicting  with 
the  conclusion  reached  in  this  case. 

In  these  cases  concerning  a  condemnation  of  land,  the  act 
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provides  that  the  court  shall  adjudge  the  costs  of  the  proceed- 
ing according  to  equity.  It  is  obvious  that  if  the  company 
is  permitted  to  discontinue,  all  the  costs  and  expenses  of  the 
land  owner  should  be  paid  by  the  company.  This  will  em- 
brace all  the  costs  of  the  case  and  counsel  fees,  both  here  and 
in  the  court  where  the  case  was  tried. 

The  other  judges  concurring,  the  judgment  is  reversed  and 
and  the  cause  remanded. 


The  North  Missouri  Railroad  Company,  Appellant,  v.  Ret- 
NAL,  Respondent. 

1.  North  Missouri  Raihroad  Co.  r.  Lackland,  (ante,  p.  516,)  affirmed. 

2.  Where  a  railroad  company,  after  having  comaenced  proceedings  for  the 
condemnation  of  land  upon  which  its  railroad  is  located,  exercises  its  right 
of  dismissing  the  proceedings  hefore  the  judgment  of  the  court  upon  the  re- 
port of  the  viewers  or  commissioners  is  rendered,  the  company  should  pay 
the  costs  and  e^ienses  growing  out  of  the  suit 

Appeal  from  St.  Charles  Circuit  Court. 

E.  A.  Lewis  and  Coalter,  for  appellant. 
C.  D.  Drake^  for  respondent. 

Napton,  Judge,  delivered  the  opinion  of  the  court. 

This  case  is  in  all  respects  like  the  case  of  the  same  com- 
pany against  Lackland,  except  that  the  appellant  here — after 
notification  that  his  lot  in  St.  Charles  was  wanted  by  the 
company,  and  after  it  had  been  assessed  by  commissioners — 
abandoned  his  business,  which  was  that  of  a  carpenter,  and 
removed  to  a  farm  in  the  country,  selling  oflF  the  tools  of  his 
trade  before  removal.  As  the  company  had  a  right  to  dis- 
continue their  proceedings  previous  to  the  judgment  of  the 
court  upon  the  assessment,  the  inconvenience  and  pecuniary 
loss  attending  the  appellant's  course  is  not  chargeable  to  the 
^company,  but  they  will  be  made  to  pay  the  costs  and  expen- 
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ses  growing  out  of  the  suit,  as  in  the  case  heretofore  decided. 
The  other  judges  concurring,  the  judgment  is  reversed,  and 
the  cause  remanded. 


Louisiana  &  Frankford  Plank  Road  Co.,  Respondent,  v. 
Pickett,  Appellant. 

1.  The  eighth  section  of  the  "  act  to  authorize  the  formation  of  associations  to 
to  construct  plank  roads  and  macadamized  roads/'  approved  Fehruarj  27, 
1851,  (Sess.  Acts,  1851,  p.  259,)  is  in  confbrmitj  to  the  constitution  in  so  fiu* 
as  it  authorizes  the  jury,  appointed  to  assess  the  damages  received  hy  the 
land  owner,  to  take  into  consideration  the  "advantages  of  said  road  to  said 
owner." 

2.  The  "advantages"  which  may  be  taken  into  consideration  in  determining 
the  "just  compensation"  to  which  the  land  owner  is  entitled,  are  the  direct 
and  peculiar  benefits  or  advantages  accruing  to  him  in  particular  in  respect 
of  the  residue  of  his  land  unappropriated,  and  not  any  general  benefit  or  in- 
crease of  value  received  by  such  land  in  common  with  other  lands  in  the 
neighborhood. 

8.  The  provision  contained  in  the  eighth  section  of  the  "  act  to  authorize  the 
formation  of  associations  to  construct  plank  roads  and  macadamized  roads, 
(Sess.  Acts,  1851,  p.  259,)  authorizing  the  appointment  of  a  **  jxxry  of  Jive 
disinterested  hmd  owners  of  the  county  to  assess  the  damages,"  &c.,  is  in 
conformity  with  the  constitution ;  they  do  not  perform  the  proper  and  usual 
Amotions  of  Ajtoy  in  civil  or  criminal  cases. 

Appeal  from  Pike  Circuit  Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
E.  Hunt^  for  appellant. 

I.  The  "just  compensation"  to  which  the  defendant  was 
entitled  was  the  value  of  the  land  taken  without  regard  to 
any  supposed  advantages  of  the  road  to  the  defendant.  (Con- 
stitution, art.  13,  §  7.) 

II.  This  value  should  be  assessed  by  a  jury  of  twelve  men. 

III.  The  proceedings  are  also  erroneous  and  void  because 
they  do  not  show  what  quantity  of  land  has  been  taken  for 
the  road ;  how  wide  a  strip  or  how  long  ;  or  where  it  enters 
or  leaves  the  quarter  section ;  nor  is  there  any  description 
separating  it  from  the  land  not  taken  for  the  road. 
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A,  H,  Bucknefy  for  respondent. 

I.  No  exceptions  were  taken  to  the  direction  of  the  court 
to  the  jury  as  to  the  mode  of  assessment ;  nor  was  the  objec- 
tion made  before  the  jury. 

n.  The  road  had  been  surveyed  and  located,  and  the  peti- 
tion states  the  quarter  section  through  which  the  road  is  loca- 
ted ;  so  that  if  the  award  of  the  jury  does  not  specify  the 
particulars,  they  can  be  made  perfectly  certain.  "  That  is 
certain  which  can  be  made  certain."     (4  Whart.  47.) 

III.  The  act  is  constitutional  so  far  as  it  authorizes  the  ad- 
vantages to  be  set  off  against  the  injury  sustained.  (8  Barr. 
445 ;  13  Barb.  169 ;  Whitman  v.  Wihnington  R.  R.  Co.  2 
Harring.  514.)  Damages  may  be  assessed  in  any  fair  and 
equitable  way  without  a  jury.  (Gardner  v.  Newburg,  2 
Johns.  Ch.  162 ,  Jackson  v.  Winn,  4  Litt.  323 ;  2  Mass. 
489  ;  4  Whart.  47.) 

Napton,  Judge,  delivered  the  opinion  of  the  court. 

The  application  of  the  Plank  Road  Company  to  the  justice, 
in  this  case,  stated  that  the  road,  as  surveyed  and  located  by 
their  engineer  and  adopted  by  their  board  of  directors,  ran 
over  the  defendant's  land,  and  the  quarter  section  occupied 
and  owned  by  the  defendant  is  particularly  described ;  but  the 
exact  route  of  the  road  is  not  specified  any  further  than  by 
reference  to  the  survey  of  the  engineer,  which  was  not  made 
a  part  of  the  petition  nor  filed  with  the  papers. 

In  the  circuit  court,  to  which  the  case  ultimately  went  by 
appeal,  a  jury  of  five  men  was  ordered,  and  it  was  agreed 
that  their  sealed  verdict  should  be  filed  in  vacation  and  a 
judgment  entered  thereon  by  the  court.  At  the  first  term  of 
the  court  after  the  verdict  was  rendered,  a  motion  was  made 
to  set  aside  the  proceedings  and  dismiss  the  case,  1st,  because 
the  8th  section  of  the  act  of  February  27, 1851,  entitled  "An 
act  to  authorize  the  formation  of  corporations  to  construct 
plank  roads  and  macadamized  roads,"  was  unconstitutional ; 
2d,  because  a  jury  oi  five  men  instead  of  twelve  were  ap- 
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pointed ;  3d,  because  the  jury  were  directed  to  allow  advan- 
tages to  set  off  the  value  of  the  land ;  4th,  becaiise  the  ap- 
plication to  the  justice  was  not  specific  enough  in  relation  to 
the  exact  position  and  quantity  of  the  land  desired  to  be 
condemned. 

Upon  this  motion  all  the  proceedings  before  the  jiistice,  and 
the  appointment  of  a  jury  or  commissioners  by  the  circuit 
court,  and  the  instructions  of  the  court  to  the  commissioners, 
were  submitted  to  the  court,  and  the  motion  overruled  and 
bill  of  exceptions  taken.  The  instructions  thus  referred  to  in 
the  bill  of  exceptions  are  as  follows :  "  The  jury  shall  go 
upon  the  land  over  which  the  road  is  proposed  to  nm,  and 
shall  assess  the  damages  sustained  by  said  Pickett,  taking 
into  consideration  the  advantages,  if  any,  which  said  road 
may  be  to  said  Pickett,  and  the  jury  shall  make  out  in  writ- 
ing their  verdict  and  all  shall  sign  it,  and  it  shall  be  sealed 
and  delivered  to  the  clerk  by  one  of  the  jurors." 

The  point  in  relation  to  the  constitutionality  of  the  lay  in 
question  has  been  already  considered  and  decided  by  this 
court  in  the  case  of  Newby  v.  Platte  County,  ante,  p.  258. 
The  instruction  given  by  the  court  was  erroneous  in  not  re- 
stricting the  jury  to  such  direct  and  peculiar  benefits  or 
increase  of  value  as  were  occasioned  to  that  part  ot  Pickett's 
land  not  taken  for  the  road,  and  directing  them  to  discard 
from  their  consideration  any  general  benefit  or  increase 
of  value  received  by  such  land  in  common  with  other  lands 
in  the  neighborhood.  This  has  been  determined  to  be  the 
proper  construction  of  this  and  similar  statutes.  (See  Newby 
V.  Platte  County,  ante,  p.  258 ;  Pacific  Railroad  v.  Chrys- 
tal,  post,  p. .) 

The  appointment  of  five  instead  of  twelve  men  to  assess 
the  damages  is  not,  in  our  opinion,  inconsistent  with  the 
constitution.  That  provision  in  the  state  constitution  which 
declares  that  the  right  of  trial  by  jury  shall  remain  inviolate 
is  not  applicable  to  cases  of  this  character.  The  persons  ap- 
pointed to  assess  the  damages  in  cases  of  this  kind  do  not 
perform  the  proper  and  usual  functions  of  a  jury  in  civil  or 
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criminal  trials.  They  might  with  more  propriety  be  termed 
commissioners,  and  their  number  is  a  matter  of  discretion 
with  the  legislature.  (Livingston  v.  The  Mayor  of  New 
York,  8  Wend.  100.) 

The  application  to  the  justice  should  have  stated  with  more 
certainty  the  particular  land  desired ;  but  as  the  line  of  the 
road  was  surveyed,  and  a  reference  made  to  the  survey  in 
the  application,  we  should  not  for  this  cause  alone  think  it 
necessary  to  reverse  the  judgment.  The  motion  to  dismiss 
was  properly  overruled ;  but  the  court  should  have  appointed 
another  commissioner  with  proper  instructions. 

The  other  judges  concurring,  the  judgment  is  reversed, 
and  the  cause  remanded. 

Richardson,  Judge.  I  concur  in  the  reversal  of  this  judg- 
ment because  it  does  not  appear,  from  any  part  of  the  record, 
what  portion  of  the  defendant's  land  the  plaintiff  proposed  to 
take  and  occupy  for  its  road.  The  survey  is  not  made  a  part 
of  the  petition,  and  is  not  referred  to  in  the  judgment ;  and, 
as  it  does  not  appear  where  it  is  filed,  it  can  not  connect  it- 
self with  the  proceedings  so  as  to  identify  the  land  sought  to 
be  taken.  The  commissioners  may  have  estimated  the  dam- 
ages in  reference  to  a  particular  location  of  the  road  through 
the  defendant's  land,  and  reported  no  injury ;  whereas,  if  af- 
terwards the  plaintiff  should  adopt  a  different  route  than 
that  examined  by  the  commissioners,  the  defendant  might 
suffer  great  loss,  which  he  could  not  avert  by  the  judgment 
of  condemnation ;  for  it  fails  to  show  the  line  of  the  road  in 
reference  to  which  the  estimate  was  made. 

But  I  am  not  satisfied  with  the  rule  which  the  iriajority  of 
the  court  have  laid  down  in  reference  to  the  computation  of 
benefits  to  be  set  off  against  the  damages  for  the  right  of 
way.  I  do  not  think  the  point  is  decided  in  Newby  v.  Platte 
County.  (See  ante,  p.  258.)  The  learned  judge  who  deliv- 
ered the  opinion  in  that  case  mentions  the  rale  adopted  in 
Massachusetts,  and  suggests  that  the  legislature  seems  to 
have  recognized  the  principle  in  the  St.  Louis  charter ;  but  he 
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does  not  give  his  own  opinion,  and  the  question  was  left  open. 
I  have  always  supposed  that  the  constitutional  provision,  that 
"  no  private  property  ought  to  be  taken  or  applied  to  public 
use  without  just  compensation,"  only  meant  that  the  person 
whose  property  is  taken  for  a  public  work  should  be  indem- 
nified against  loss,  and  that  it  was  only  intended  to  secure 
redress  for  any  damage  that  might  result  from  the  exercise 
of  the  right  of  eminent  domain.  Compensation  is  an  equiv- 
alent for  property  taken  or  for  an  injury  done  to  another ; 
and  the  spirit  of  the  term  "just  compensation"  is  preserved 
when  the  person  whose  property  is  taken  is  made  whole.  If 
tiie  owner  is  benefited  more  than  he  is  injured,  it  can  not  be 
said  that  he  has  sustained  a  loss  or  that  he  has  not  received 
a  "just  compensation."  The  constitution  does  not  deter- 
mine how  the  equivalent  shall  be  made ;  but  it  seems  to  me 
that  it  does  not  contemplate  the  payment  of  damages  to  an 
owner  for  the  privilege  of  running  a  road  through  his  land, 
when  the  enhanced  value  given  to  the  land  is  greater  than 
any  injury  it  sustains ;  and  any  appreciable  advantage  ac- 
cruing to  the  property  ought  to  be  tfiien  into  the  account  in 
appraising  the  damage. 

If  a  railroad  is  made  through  a  tract  of  land  of  one  thou- 
sand acres,  worth  five  dollars  per  acre,  situated  in  a  large 
prairie  remote  from  fuel,  timber  or  market,  and  ten  acres  of 
the  land,  worth  fifty  dollars,  are  taken  for  the  road,  but  the 
direct  and  certain  consequence  of  the  location  of  the  road  is 
to  enhance  the  value  of  the  whole  tract  ten  dollars  per  acre, 
it  could  hardly  be  said  that  the  owner  was  damaged,  or  that 
he  should  be  paid  a  premium  for  having  a  market  and  other 
conveniences  brought  to  his  door.  And  though  his  neighbor, 
whose  lands  are  not  touched,  may  also  be  benefited  by  the 
construction  of  the  road,  his  gain  is  none  the  less,  and  he 
can  not  complain  that  the  enhancement  is  not  local  and  pecu- 
liar to  him  done.  The  material  question  is  whether  the  pro- 
perty, in  reference  to  the  value  of  the  whole  tract,  is  bene- 
fited or  injured. 

This  view  of  the  subject  is  maintained  with  much  ability 
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by  the  courts  of  several  of  our  sister  states.  (Greenville  & 
Columbia  R.  R.  Co.  v.  Porltow,  5  Rich.  428 ;  8  Penn.  441 ; 
Alton  &  Sang.  R.  R.  Co.  v.  Carpenter,  14  111.  190 ;  Pierce 
on  Am.  R.  R.  Law,  206.) 


North  Missouri  Railroad  Company,  Defendant  in  Error,  v. 
Gott,  Plaintiff  in  Error. 

1.  In  a  petition  in  behalf  of  the  North  Missouri  Railroad  Company  fbr  the 
condemnation  of  the  land  upon  which  its  railroad  was  located,  it  was  alleged 
that  the  road  passed  hills  and  yalle/s,  and  that  a  strip  of  one  hundred  and 
fifty  feet  in  width  was  necessary  for  the  construction  of  the  road ;  held,  that 
this  allegation  was  not  traversable. 

2.  In  a  proceeding,  instituted  in  behalf  of  the  North  Missouri  Railroad  Com- 
pany to  condemn  land,  three  commissioners  or  viewers  were,  in  accordance 
with  prayer  of  the  petition,  appointed  to  assess  the  damages ;  held-^it  not  ap- 
pearing that  said  company  had  accepted  the  provisions  of  the  general  rail- 
road law  of  February  24,  1868,  (Sess.  Acts,  1868,  p.  128,)  requiring  the 
appointment  of  ^ve  commissioners,  &c. — ^that  the  proceeding  was  properly 
conducted  under  the  act  of  incorporation  of  March  8,  1861.  (Sess.  Acts, 
1861,  p.  488.) 

Error  to  MotUgomery  Circuit  Court. 

The  commissioners  appointed  by  the  court  to  "  assess  the 
damages"  sustained,  adopted  the  following  rules :  "  1.  The 
commissioners  should  assess  and  give  damages  for  the  land 
taken  for  the  road  at  its  market  value  at  the  time  taken.  2. 
They  should  take  into  their  consideration  the  enhanced  value 
of  the  whole  tract  of  land,  through  which  the  road  rims,  in 
consequence  of  the  road,  and  also  the  injury  the  road  is  to 
the  whole  tract  by  separating  its  parts  or  otherwise,  and  off- 
set the  one  against  the  other,  and  give  to  the  owner  by  way 
of  damages  any  excess  of  injury  over  such  advantages." 

The  commissioners  assessed  the  "  compensation"  of  defen- 
dant at  1287.40. 

Hunt  and  Broadhead^  for  plaintiff  in  error. 

I.  The  court  ought  to  have  called  for  evidence  to  sustain 
the  issue,  whether  there  were  hills  and  valleys  on  the  sur- 
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veyed  route  rendering  one  hundred  and  fifty  feet  necessary 
to  construct  the  road.  (General  Railroad  Law,  Sess.  Acts, 
1853,  p.  121,  §  15). 

II.  Five  commissioners  should  have  been  appointed  instead 
of  three.     (Sess.  Acts,  1853,  p.  121,  §  16.) 

III.  The  petition  asks  for  an  absolute  title,  and  the  court 
by  its  decree  granted  it,  whereas  the  general  railroad  law  only 
gives  the  u^e  of  the  condemned  land  to  the  company. 

IV.  On  refusing  to  set  aside  and  dismiss  the  whole  pro- 
ceedings the  court  ought  to  have  appointed  a  new  board  of 
commissioners.  They  adopted  a  wrong  rule  in  assessing  the 
damages.  They  ought  not  to  have  taken  into  consideration 
the  enhanced  value  of  the  land  which  was  common  to  all  the 
adjacent  lands,  and  offset  this  increase  of  value  and  general 
benefit  against  the  special  and  local  damage  sustained  by  the 
defendant  by  having  his  land  divided  into  small  and  value- 
less parts.  The  commissioners  can  only  offset  local  and  spe- 
cial benefits  against  local  and  special  injuries.  (13  Barb. 
169  ;  16  Barb.  6, 100,  273 ;  17  Wend.  649.) 

E.  A,  Lewis  J  for  defendant  in  error. 

I.  The  motion  to  set  aside  the  report  and  appoint  a  new 
board  of  commissioners  was  properly  overruled.  The  com- 
missioners did  not  exceed  their  authority  in  assessing  dama- 
ges upon  one  hundred  and  fifty  feet  width ;  for  that  was  what 
they  were  expressly  appointed  and  required  to  do  by  compe- 
tent authority.  It  was  not  within  their  province  to  decide 
whether  one  hundred  and  fifty  feet  or  less  would  meet  the 
necessities  of  the  company,  but  only  to  assess  damages  for 
the  land  described  in  the  petition.  (Sess.  Acts,  1851,  p. 
485,  §  9.)  The  affidavits  of  Magee  and  Lee  show  that  there 
were  "  hills  and  valleys"  within  the  contemplation  of  the 
charter.  (Sess.  Acts,  1851,  p.  485,  §  7.)  The  question  of 
the  insufficiency  of  the  damages  can  not  be  reviewed  in  this 
court  upon  the  record  presented. 

II.  The  motion  to  dismiss  the  proceedings  was  properly 
overruled.    The  proceedings  were  properly  instituted  under 
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tiie  charter  of  the  company  and  not  under  the  general  rail- 
road law.  The  provisions  of  the  latter  have  exclusive  appli- 
cation to  companies  organized  under  that  act  alone.  The 
asking  for  a  fee  simple  title  is  in  conformity  with  the  char- 
ter, (Sess.  Acts,  1851,  p.  485,  §  10,)  and  the  provision 
granting  the  same  is  not  unconstitutional.  (21  Mo.  294  ;  3 
Whart.  555  ;  Walther  v.  Warner,  ante,  p.  277.)  But  even 
were  it  unconstitutional,  that  would  not  support  this  motion 
to  dismiss,  but  would  go  to  modify  the  form  of  the  final 
judgment  only. 

III.  The  rule  for  estimating  the  damages  was  correctly  laid 
down,  or  was  at  least  such  as  the  defendant  could  not  com- 
plain of.  (Sess.  Acts,  1851,  p.  485,  §  9 ;  Sess.  Acts,  1853, 
p.  130,  §  16 ;  Newby  v.  Platte  County,  ante,  p.  258 ;  14 
Penn.  245  ;  4  Whart.  47 ;  8  Penn.  445  ;  4  Cush.  291.) 

RiCHABDSON,  Judge,  delivered  the  opinion  of  the  court. 

The  objections  of  the  appellant  to  the  proceedings  of  the 
circuit  court,  and  relied  on  here  for  the  reversal  of  the  judg- 
ment, are,  1st.  That  the  defendant  was  denied  the  right  of 
trying  the  issue  made  on  the  statement  in  the  petition,  that 
the  road  passed  hills  and  valleys,  and  for  that  reason  the 
width  of  one  hundred  and  fifty  feet  was  necessary ;  2d.  That 
the  commissioners  to  assess  the  damages  ought  to  have  been 
appointed  pursuant  to  the  provisions  of  the  general  railroad 
law  of  1853  ;  3d.  That  an  improper  rule  was  adopted  by  the 
commissioners  in  assessing  the  damages.  The  other  points 
are  embraced  in  the  second  objection. 

This  company  was  incorporated  March  3d,  1851,  (Sess. 
Acts,  1851,  p.  483,)  and  the  7th,  8th,  9th  and  10th  sections 
of  their  charter  prescribe  their  powers  and  duties  and  the 
mode  of  procedure  for  acquiring  the  right  of  way.  The  sev- 
enth section  gave  them  the  right  to  hold  a  strip  of  land  the 
whole  length  of  the  road  not  exceeding  one  hundred  feet  in 
width,  "  provided  that  in  passing  hills  or  valleys  the  said 
company  are  authorized  to  extend  said  width  in  order  to 
effect  said  object."    The  reason  of  this  provision  is  manifest^ 
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for  greater  width  is  necessq^ry  where  the  unevenness  of  the 
surface  requires  deep  excavations  or  heavy  embankments ;  and 
as  the  land  condemned  for  the  riglit  of  way  is  of  no  value  to 
the  company  but  for  the  bed  of  their  road,  this  power  is  not 
liable  to  be  abused,  and  is  restrained  by  the  consideration 
that  the  assessment  of  damages  is  influenced  by  the  width  of 
the  land  taken.  The  petition  averred  that  the  road  through 
the  defendant's  land  passed  hills  and  valleys,  and  that  the 
width  of  one  hundred  and  fifty  feet  was  necessary  for  the 
construction  of  the  road.  The  statement  was  no  doubt  made 
on  the  report  of  the  engineer,  whose  judgment  in  that  mat- 
ter controlled  the  plaintiff,  and  the  allegation  was  not  tra- 
versable by  the  defendant. 

The  9th  section  provides,  that  if  the  owner  of  land  over 
which  the  road  passes  refuses  to  relinquish  the  right  of  way, 
upon  proper  petition  to  the  judge  of  the  circuit  court,  it  shall 
be  his  duty  to  appoint  three  disinterested  citizens  of  the  coun- 
ty to  view  the  land  and  assess  the  damages.  All  the  details 
of  the  proceeding  are  furnished,  and  no  further  legislation 
was  necessary  for  this  company  on  that  subject.  The  14th 
and  16th  sections  of  the  act  entitled  "An  act  to  authorize 
the  formation  of  railroad  associations  and  to  regulate  the 
same,"  approved  February  24th,  1858,  (Sess.  Acts,  1853,  p. 
121,)  prescribe  the  mode  to  be  pursued  for  condemning  land 
for  railroads,  which  differs  in  many  respects  from  the  pro- 
ceeding directed  in  the  plaintiff^s  charter.  They  require  the 
petition  to  contain  elements  and  averments  essentially  variant 
from  the  requirements  of  this  charter,  and  direct  the  court 
or  judge  to  appoint  five  commissioners  for  the  assessment  of 
damages,  four  of  whom  are  to  be  selected  from  a  list  of 
twelve  names  to  be  submitted  by  the  parties.  The  56th  sec- 
tion declares  that  all  railroad  corporations  then  existing,  or 
which  might  thereafter  be  chartered,  should  respectively  pos- 
sess the  powers  contained  in  that  act,  and  should  be  subject 
to  all  the  duties,  liabilities  and  provisions,  not  inconsistent 
with  their  charters,  contained  in  certain  enumerated  sections, 
including  sections  fourteen  and  fifteen.    The  mode  of  assess- 
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ing  damages  in  the  plaintiff's  charter  is  inconsistent  with  the 
14th  and  15th  sections  of  the  general  railroad  law  ;  and,  by 
the  express  declaration  of  the  act,  it  does  not  operate  to  modify 
or  repeal  provisions  in  the  charters  of  corporations  incon- 
sistent with  it.  It  does  not  appear  that  this  company  has 
adopted  the  provisions  of  the  act  of  1853,  and  this  proceeding 
was  therefore  properly  conducted  under  the  act  of  incorpo- 
ration. 

It  is  not  necessary  to  decide  whether  the  rule  adopted  by 
the  conunissioners  for  the  assessment  of  damages  was  correct, 
for  it  is  sufficient  to  say  that  it  was  more  favorable  to  the  de- 
fendant than  the  rule  laid  down  by  this  court  in  Newby  v. 
Platte  County,  (ante,  p.  258,)  and  he  can  not  complain.  The 
judgment  will  be  affirmed. 
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Pacific  Railroad,  Defendant  in  Error,  v.  ChrysI al.  Plain- 
tiff in  Error.* 

1.  The  benefits  that  may  be  charged,  under  section  9  of  the  act  incorporating 
the  Pacific  Railroad  (Sess.  Acts,  1849,  p.  219),  against  land  owners  adjacent 
to  said  road — portions  of  whose  lands  may  be  taken  and  appropriated  to  pub- 
lic use — and  deducted  from  the  Talue  of  the  land  taken,  in  estimating  the 
"just  compensation"  to  which  such  land  owners  are  entitled,  are  the  direct 
and  peculiar  benefits  resulting  to  them  in  particular,  and  not  the  general 
benefits  or  advantages  they,  in  common  with  other  land  owners  in  the  vicin- 
ity, derive  from  the  use  to  which  the  portions  taken  are  appropriated. 

2.  The  **  value" — in  the  sense  of  the  ninth  section  of  said  act— of  the  land 
taken  is  its  value  independent  of  the  location  of  the  railroad ;  and  the  "  dis- 
advantages," that  may  be  taken  into  consideration,  are  the  injuries  resulting 
to  the  land  owner,  in  respect  of  the  residue  of  the  tract  unappropriated,  from 
the  particular  mode  in  which  part  thereof  is  taken,  or  the  use  to  which  it  is 
Implied. 

Error  to  Franklin  Circuit  Court. 

Delafieldy  for  plaintiff  in  error. 

I.  The  right  of  eminent  domain  can  not  be  granted  to  a 
private  person  or  corporation  for  private  uses.     (2  Kent, 

«  RicHABDSON,  Judge,  having  been  of  counsel,  did  not  sit  at  the  hearing  of 
this  cause. 
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Com.  839,  note  and  cases  cited ;  2  Dall.  304.)  A  railroad 
company  whose  road  is  nowhere  by  the  law  declared  to  be  a 
public  road  is  nothing  more  than  Si  private  person  in  the  law. 
(Harding  v.  Goodlett,  3  Yerg.  41 ;  Gardner  v.  Trustees  of 
Newburg,  2  Johns.  Ch.  161.)  Nowhere  do  we  find  in  the 
acts  of  incorporation,  whether  original  or  amended,  any  de- 
claration of  law  that  the  Pacific  Railroad  is  a  public  road  for 
public  uses.  It.cleai'ly  does  not  come  imder  the  general 
road  laws  of  the  state.    It  is  only  a  private  corporation. 

II.  By  the  constitution  of  the  United  States  no  freeman 
can  "  be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law."  This  means,  by  the  law  of  the  land  and  by  a 
jury  of  twelve  men.  (2  Kent,  Com.  13 ;  2  Coke,  Inst.  60  ; 
19  Wend.  659 ;  4  Dev.  15  ;  10  Yerg.  71 ;  2  Yerg.  554.) 

III.  Private  property  can  not  be  taken  for  public  use  with- 
out just  compensation.  Prospective  benefit  is  no  compensa- 
tion.   No  compensation  whatever  was  adjudged  to  defendant. 

S.  T.  Sf  A.  D.  Glover y  for  defendant  in  error. 

I.  No  exceptions  were  saved  to  the  decisions  of  the  court 
below.  The  only  exception  taken  was  to  the  refusal  of  the 
court  to  appoint  new  commissioners  after  the  report  had  been 
confirmed. 

II.  A  writ  of  error  will  not  lie  in  this  cetse.  (Hannibal  & 
St.  Joseph  R.  R.  Co.  v.  Morton,  20  Mo.  70.) 

III.  The  constitutional  guaranty  that  secures  the  right  of 
trial  by  jury  is-  not  violated  by  the  provision  in  the  charter 
for  the  appointment  of  commissioners  to  assess  the  damages. 
(Beckman  v.  Saratoga,  R.  R.  Co.  8  Paige,  45;  19  Verm. 
478 ;  5  Verm.  186  ;  11  N.  H.  19.) 

IV.  Railroads  are  public  improvements  from  wluch  bene- 
fits result  to  the  public ;  and  the  right  of  eminent  domain 
may  be  exercised  either  directly  by  the  agency  of  the  govern- 
ment or  through  the  medium  of  corporate  bodies.  (3  Paige, 
45  ;  Bloodgood  v.  Mohawk  R.  R.  14  Wend.  51.) 

V.  The  provision  of  the  charter  authorizing  the  commis- 
sioners to  consider  the  advantages  arising  to  the  owner  of  the 
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land  sought  to  be  condemned  is  constitutional.  (Meacham 
V.  Fitchburgh  R.  R.  Co.  4  Cush.  291 ;  8  Cush.  600 ;  6 
Blackf.  384  ;  8  Wend.  100 ;  17  Wend.  669 ;  People  v.  Mayor 
of  Brooklyn,  4  Comst.  419  ;  6  Barb.  209  ;  16  Barb.  69  ;  17 
Wend.  669.) 

Napton,  Judge,  delivered  the  opinion  of  the  court. 

Most  of  the  points  made  and  discussed-in  this  case  have 
been  decided  by  the  court  in  other  cases  during  this  term, 
and  it  will  not  therefore  be  necessary  that  they  be  particu- 
larly noticed. 

The  order  of  the  circuit  court  to  the  commissioners  ap- 
pointed to  assess  the  damages  to  Ghrystal's  land  was,  ^^  that 
said  commissioners,  in  forming  their  estimate,  make  due  al- 
lowance or  deduction  for  any  advantages  or  benefits  which 
the  said  William  Chrystal  will  derive  from  the  said  Pacific 
Railroad,  but  not  allowing  him  the  benefit  of  any  rise  in  land 
in  consequence  of  the  survey." 

Although  no  exception  was  taken  to  thb  order,  or  the  in- 
structions contained  therein,  at  the  time  it  was  made,  yet, 
inasmuch  as  the  order  may  be  considered  as  the  chart  by 
which  the  commissioners  were  guided,  the  motion  of  the  de- 
fendant to  set  aside  the  assessment  or  report  and  appoint  new 
commisioners  may  be  regarded  somewhat  in  the  light  of  a 
motion  in  arrest,  and  as  sufficient  to  authorize  this  court  to 
review  the  action  of  the  circuit  court. 

In  the  case  of  Newby  v.  Platte  County,  (ante,  p.  258,)  this 
court  held  that  "  the  benefits  to  be  charged  the  land  owners 
whose  lands  are  taken  for  a  railroad,  and  deducted  from  the 
compensation  to  be  allowed  for  the  value  of  the  land  taken 
and  the  injury  resulting  to  other  adjoining  land,  must  be  the 
direct  and  peculiar  benefits  which  result  to  them  in  particu- 
lar, and  not  the  general  benefits  they  derive  in  common  with 
other  land  owners  in  the  vicinity  from  the  building  of  the 
road." 

The  value  of  the  land  taken  means  its  actual  value  inde- 
pendent of  the  location  of  the  road.     The  disadvantages 
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spoken  of  by  the  act  are  the  injuries  arising  from  the  taking 
of  only  a  part  of  a  tract,  which,  from  a  variety  of  causes,  may 
more  or  less  impair  the  value  of  the  part  left,  or  entirely  de- 
stroy its  value. 

It  is  manifest  that  the  order  of  the  court  to  the  commis- 
sioners did  not  conform  to  these  principles.  The  report 
should  therefore  have  been  set  aside  and  a  second  assessment 
made  with  proper  instructions.  Judge  Scott  concurring,  the 
judgment  is  reversed  and  the  cause  remanded ;  Judge  Rich- 
ardson not  sitting. 


Hannibal,  Ralls  County  &  Paris  Plank  Road  Co.,  Defen- 
dant in  Error,  v,  Menefee,  Plaintiff  in  Error.  |'^^  f^^ 

1.  The  &ct  that  the  directors  of  an  incorporated  company  may  have  violated 
the  provisions  of  the  charter  of  the  company  will  not  release  a  subscriber  to 
the  stock  of  the  company  from  his  liability  to  pay  calls  made  upon  his  sub- 
scription of  stock. 

Error  to  Ralls  Circuit  Court. 

The  ftcts  suiBSciently  appear  in  the  opinion  of  the  court. 

Lipscomb  and  Anderson^  for  plaintiff  in  error. 

I.  The  answer  of  Menefee  was  a  good  defence,  and  should 
not  have  been  struck  out. 

Richmond^  for  defendant  in  error. 

RiCHABDSON,  Judge,  delivered  the  opinion  of  the  court. 

This  corporation  was  organized  under  the  act  "  to  author- 
ize the  formation  of  associations  to  construct  plank  roads  and 
macadamized  roads,"  approved  February  27,  1851.  (Sess. 
Acts,  1851,  p.  259.)'  The  original  articles  of  association 
were  signed  by  the  defendant,  who  subscribed  for  eight  shares 
to  the  stock  of  the  company,  and,  after  a  part  of  the  road  had 
been  made,  he  was  required  by  the  directors  to  pay  instal- 
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ments  on  his  stock,  which  he  refused  to  do ;  and  this  suit 
was  brought  to  recover  the  calls  that  were  due.  The  only 
defence  set  up  in  the  answer  is,  that  the  directors  had  viola- 
ted the  charter  of  the  company,  which  required  the  construc- 
tion of  a  plank  road,  by  causing  three  miles  of  the  road  to  be 
made  of  gravel ;  and  for  that  unlawful  act  of  the  directors 
the  defendant  insisted,  as  a  matter  of  law,  that  he  was  dis- 
charged from  his  obligation  to  pay  his  subscription.  The  an- 
swer on  motion  was  stricken  out  and  judgment  rendered  for 
the  plaintiff.  The  only  question  in  this  case  for  our  consid- 
eration is,  whether  a  stockholder  is  discharged  from  the 
payment  of  his  subscription  because  the  directors  of  a  compa- 
ny may  violate  its  charter.  The  principle  involved  here  is 
clear  of  the  question,  how  far  a  stockholder  may  be  affected 
in  his  obligations  or  relations  to  the  company  by  a  material 
change  in  its  charter  made  without  his  consent ;  for  it  is  not 
pretended  that  any  alteration  was  made  in  the  charter  by 
any  authority  competent  to  change  it,  but  only  that  the  direc- 
tors abused  their  trust. 

The  directors  are  merely  agents  of  the  corporation.  They 
do  not  own  the  stock  subscribed,  and  can  not  sue  for  it ;  and 
therefore  a  defence  that  might  be  made  to  a  suit,  brought  in 
their  names  and  for  their  personal  benefit,  would  not  be  re- 
sponsive to  an  action  in  the  name  of  the  corporation.  This 
suit  is  in  the  corporate  name  of  the  company  that  represents 
all  the  stockholders,  each  one  of  whom  is  interested  in  the 
proper  administration  of  the  assets  of  the  company ;  and  tlie 
suit  is  practically  for  their  benefit.  The  real  question  is, 
whether  a  stockholder  is  discharged  from  the  payment  of  his 
subscription  and  from  his  duty  to  bear  the  part  ho  has  as- 
sumed of  a  common  burden  with  other  stockholders,  because 
his  and  their  agents  in  some  particular  may  transcend  their 
authority. 

If  the-  directors  contract  a  debt  beyond  the  scope  of  their 
power,  which  they  pay,  and  then  call  upon  a  stockholder  to 
contribute  his  part  to  reimburse  them — ^if  it  was  simply  a  con- 
troversy between  the  principal  and  his  agents — contribution 
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would  be  denied.  But  the  directors  have  no  power  to  change 
the  charter  of  a  company,  and  if  they  violate  it,  their  un- 
lawful act  will  not  release  a  stockholder  from  the  payment  of 
his  stock  ;  for  if  it  releases  one  it  woitid  release  all ;  and  if 
all  were  discharged,  the  corporation  would  be  virtually  dis- 
solved, and  its  just  creditors  would  receive  nothing,  though 
their  debts  were  contracted  in  good  faith  and  for  the  imme- 
diate benefit  of  the  company.  The  defendant  only  complains 
that  three  miles  of  the  road  were  made  of  gravel,  and  we 
must  suppose  that  the  remainder  of  it  was  constructed  of 
plank  and  strictly  in  conformity  to  the  articles  of  association ; 
but  if  the  defence  is  valid,  it  would  be  equally  so  if  only  the 
third  of  a  mile  was  made  of  gravel ;  and  in  that  case  what 
would  become  of  the  obligation  of  the  company  to  pay  for 
that  part  properly  made  ?  The  laborers  and  others  who  as- 
sisted to  make  it  would  look,  not  to  the  directors  individually 
for  payment,  but  to  the  company,  and  the  company  would 
necessarily  rely,  for  the  means  to  pay  with,  on  the  stock  sub- 
scribed ;  but  this  would  be  a  poor  dependence  if  every  stock- 
holder could  refuse  to  pay  because  his  agents  had  in  some 
other  particular  abused  their  trust. 

The  recognition  of  the  principle  asserted  in  the  answer 
would  tolerate  repudiation  by  a  corporation  of  its  honest 
debts  in  every  case  where  it  relies  for  means  on  the  collection 
of  its  stock  subscriptions,  and  the  stockholders  could  discover 
that  the  directors  in  any  manner  had  violated  their  charter. 
If  it  is  a  good  defence  that  the  directors  violated  the  charteV, 
any  other  unlawful  act  would  justify  a  like  refusal  to  pay ; 
and  creditors  of  a  corporation,  who  advance  money  or  per- 
form labor  on  the  faith  of  the  capital  stock  subscribed,  would 
be  the  sufferers  by  the  improper  conduct  of  directors,  rather 
than  those  who  clothe  them  with  authority  and  authorize 
them  to  contract  for  the  corporation. 

The  motion  to  strike  out  the  answer  was  properly  sustained, 
and  the  judgment  will  be  aflSrmed  with  the  concurrence  of 
the  other  judges. 
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LiNDELL,  Plaintiff  in  Error,  v.  Hannibal  &  St.  Joseph  Rail- 
road Co.,  Defendant  in  Error. 

1.  The  Hannibal  and  St  Joseph  Railroad  Company  entered — ^under  the  second 
section  of  the  "act  to  amend  an  act  entitled  'an  act  to  incorporate  the  Han- 
nibal and  St  Joseph  Railroad  Company/"  approved  February  28,  1858, 
(Sess.  Acts,  1868,  p.  821,)— upon  the  land  of  plaintiff  and  cut  timber  for  the 
construction  of  their  railroad;  hdd^  that  the  plaintiff  was  not  entitled  to 
treble  damages  under  the  "  act  to  prevent  certain  trespasses."  (R.  C.  1845, 
p.  1068.) 

Error  to  Marion  Circuit  Court. 

This  was  an  action  against  the  Hannibal  and  St.  Joseph 
Railroad  Company  to  recover  the  value  of  timber  cut  and 
carried  away  from  the  land  of  the  plaintiff,  Peter  Lindell. 
The  jury  found  a  verdict  for  the  plaintiff,  and  found  the  value 
of  the  timber  taken  by  the  defendant  from  the  land  of  the 
plaintiff  to  be  $1654.35.  The  plaintiff  moved  the  court  for 
judgment  for  treble  the  value  of  the  timber  as  found  by  the 
jury.  The  court  overruled  the  motion  and  gave  judgment 
for  single  damages  only. 

Lipscomb  and  E.  Bates^  for  plaintiff  in  error. 

I.  The  declaration  is  sufficient  under  the  first  section  of 
the  "  Act  to  prevent  certain  trespasses."  (R.  C.  1845,  p. 
1071;  Ewing  v.  Seaton,  17  Mo.  465.)  The  company  in* 
their  pleading  do  not  claim  to  own  the  land  or  the  timber 
tiken  therefrom ;  nor  do  they  pretend  to  have  had  a  proba- 
ble cause  to  believe  the  timber  taken  was  their  own.  They 
claim  only  "  that  they  had  probable  cause  to  believe  they  had 
a  right  by  law  to  enter  upon  the  land  and  remove  the  tim- 
ber." Between  a  supposed  right  to  take  another's  property 
and  the  ownership  there  is  a  vast  difference.  The  fourth 
section  of  the  above  cited  act  concerning  trespasses  has  refer- 
ence to  ownership  and  not  to  a  supposed  right  to  take.  No- 
thing will  extenuate  the  trespass  but  the  belief  that  the  land 
or  the  timber  taken  therefrom  was  defendant's  own.  (Emer- 
son V.  Beavaus,  12  Mo.  611.) 
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II.  The  second  section  of  the  act  of  February  23, 1863, 
(Sess.  Acts,  1863,  p.  821,)  is  unconstitutional  and  void. 
(Const,  of  Mo.,  art.  18,  §  7 ;  Bloodgood  v.  M.  &  H.  R.  R. 
Co.  18  Wend.  — .) 

Anderson^  for  defendant  in  error. 

Napton,  Judge,  delirered  the  opinion  of  the  court. 

In  this  case  the  court  refused  to  treble  the  damages  found 
by  the  jury,  for  the  following  reason :  "  It  appears  from  the 
record  evidence  that  the  entry  was  made  under  the  second 
section  of  an  act  entitled  ^  An  act  to  amend  an  act  entitled 
*  An  act  to  incorporate  the  Hannibal  and  St.  Joseph  Railroad 
Company,' '  approved  February  23, 1853 ;  it  further  appears 
from  the  evidence  that  the  company,  after  they  commenced 
cutting  the  timber,  applied  to  H.  W.  HoUingsworth,  a  justice 
of  the  peace  for  Marion  county,  who  upon  said  application 
appointed  three  disinterested  freeholders  of  the  county  to  as- 
sess plaintiffs  damages,  and  that  said  householders,  after 
having  been  sworn  by  said  justice,  did  upon  their  own 
view — made  after  the  timber  had  been  cut  and  a  portion  of 
it  removed — assess  the  plaintiff's  damages  at  eleven  hundred 
dollars,  and  made  out  their  report  in  writing,  which  was  pro- 
duced on  the  trial ;  and  the  court  is  of  opinion  that,  under 
the  above  state  of  facts,  the  defendant  had  probable  cause  to 
believe  that  the  timber  taken  was  its  own,  and  that  under 
the  fourth  section  of  the  act  entitled  '  An  act  to  prevent  cer- 
tain trespasses,'  approved  February  10,  1846,  the  plaintiff  is 
entitled  to  single  damages  only." 

This  construction  of  the  fourth  section  of  the  act  of  1846 
concerning  trespasses  is,  we  think,  correct.  To  hold  other- 
wise would  be  to  attribute  to  the  legislature  the  gross  incon- 
sistency of  declaring  on  one  page  of  the  statute  book  that  this 
company  could  go  upon  the  plaintiff's  land  and  take  the  tim- 
ber wanted  for  the  construction  of  their  road,  and  on  the  next 
page  declaring  that  this  authority,  thus  solemnly  given,  should 
not  even  furnish  the  company  with  a  decent  excuse  for  doing 
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the  very  thing  the  legislature  hare  permitted.  If  this  is  not 
a  case  in  which  there  was  probable  cause  to  believe  that  the 
defendant  had  a  right  to  make  use  of  the  timber  of  the  plain- 
tiff, it  is  not  easy  to  conjecture  what  cases  would  come  within 
the  meaning  of  the  fourth  section  of  the  act  concerning  tres- 
passes referred  to.  It  will  always  turn  out,  whenever  an  action 
of  trespass  is  sustained,  that  the  defendant  was  mistaken  in 
thinking,  if  he  did  so  think,  that  the  land  or  the  timber  was 
his  own  ;  and  if  his  opinion  be  held  immaterial  in  fixing  the 
amount  of  damages,  it  must  follow  that  in  all  cases  they  must 
be  trebled.  And  if  an  opinion,  based  upon  a  plain  provision 
in  a  legislative  act  clearly  giving  him  the  power  to  commit 
the  trespass,  is  not  one  that  furnishes  the  probable '  cause 
specified  in  the  section,  it  is  not  easy  to  conceive  of  any  other 
grounds  of  belief  which  would  have  more  plausibility.  But 
this  is  the  very  point  upon  which,  as  we  understand  the  act 
of  1846,  the  legislature  have  placed  the  trespasser's  exemp- 
tion from  treble  damages.  Ignorance  of  the  fact  or  the  law 
is  the  matter  which  relieves  the  defendant  from  the  penalty 
inflicted  upon  wilful  and  wanton  trespassers. 

It  is  said  that  this  second  section  of  the  charter  of  this 
company  is  unconstitutional.  This  may  be  so ;  but  the  ques- 
tion is,  whether  the  company  honestly  believed  they  had  a 
right  to  use  the  plaintiff's  timber,  and  were  acting  under  the 
supposed  authority  confeiTcd  upon  them  by  their  charter.  It  • 
matters  not  that  they  were  mistaken  in  so  believing  and  act- 
ing. Their  ignorance  of  constitutional  law  will  not  excuse 
them  from  paying  the  actual  damage  occasioned  by  their 
trespass ;  but  it  ought  to  relieve  them  from  the  penalty  in- 
flicted upon  those  who  knowingly  commit  such  trespasses. 
We  concede  that  under  the  circumstances  it  could  not  be  said 
that  the  company  had  any  reason  to  suppose  that  literally  the 
land  or  the  timber  was  theirs ;  but  the  spirit  of  the  law  is  to 
punish  wilful  trespasses,  and  not  such  as  are  committed  upon 
a  false  opinion. 

The  case  of  Emerson  v.  Beavaus,  12  Mo.  611,  does  not  con- 
flict with  tliis  view  of  the  statute.    The  defendant  in  that 
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case  sought  to  relieve  himself  from  the  increased  damages 
by  proof  that  he  supposed  the  land  upon  which  the  tres- 
pass was  committed  to  belong  to  the  United  States;  but 
he  did  not  pretend  that  he  had  any  more  authority  to  tres- 
pass on  the  United  States  land  than  upon  that  of  any  private 
citizen,  and  of  course  tlie  plea  was  rejected.  The  defendant 
was  mistaken  as  to  the  party  whose  right  he  was  invading, 
but  he  was  fully  aware  he  was  committing  an  imwarranted 
trespass. 
The  other  judges  concurring,  the  judgment  is  affirmed. 


The  State,  Defendant  in  Error,  v.  DwmB  et  al.^  Plaintiffs 

in  Error. 

1.  Where  the  &ct8  in  evidence  will  warrant  it,  the  court  should  instruct  the 
jury  that  they  may  reject  the  whole  of  the  testimony  of  a  witness  who  has 
wilfully  sworn  fiUsely  in  regard  to  any  material  &ct 

Error  to  St.  Louis  Criminal  Court. 

L.  M.  Shreve,  for  plaintiffs  in  error. 

C.  G.  Mauroj  (circuit  attorney,)  for  the  State. 

Richardson,  Judge,  delivered  the  opinion  of  the  court. 

The  defendants  were  indicted  for  a  riot  that  occurred  at  a 
fire  in  the  city  of  St.  Louis.  One  of  the  witnesses  called  by 
the  State  testified  that  he  saw  three  of  the  defendants  present 
participating  in  the  riot,  and  on  his  cross-examination,  in  an- 
swer to  a  question  put  by  defendants,  he  denied  that  he  had 
stated  to  two  persons,  whose  names  were  given,  that  he  had 
not  seen  Dwire  at  the  fire— one  of  the  defendants  whom  he  had 
implicated.  The  defendants  afterwards  introduced  the  per- 
sons referred  to  in  the  question,  who  contradicted  the  witness, 
and  testified  that,  at  the  time  and  place  indicated  in  the  ques- 
tion, he  told  them  that  he  had  not  seen  Dwire  on  the  night  of 
the  fire. 
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At  the  close  of  the  eyidence  the  court  refused  an  instruc- 
tion, asked  by  the  defendants,  to  the  effect  that  if  the  jury 
belieye  from  the  evidence  that  the  witness  wilfully  testified 
falsely  to  any  material  fact  in  the  trial,  they  were  authorized 
to  discard  the  whole  of  his  testimony. 

The  instruction  did  not  assert  a  mere  abstraction,  but  was 
warranted  by  the  state  of  the  evidence  in  the  case ;  and  being 
drawn  in  the  words  of  an  instruction  approved  by  this  court, 
in  Gillett  v.  Wimer,  28  Mo.  77,  it  ought  to  have  been  given. 
The  facts  in  evidence  that  will  warrant  this  instruction  are 
not  necessarily  such  as  even  to  create  a  suspicion  in  the  mind 
of  the  judge  that  the  witness  has  knowingly  sworn  falsely  to 
any  material  matter;  for  it  may  often  happen  that  his  evi- 
dence will  be  received  with  perfect  confidence  m  its  truth, 
while  that  of  his  assailants  will  be  disregarded.  But  when  a 
witness  is  contradicted  in  a  material  fact,  it  is  for  the  jury  to 
pass  on  his  credibility,  and  the  party  against  whom  Uie  evi- 
dence is  given  is  entitled  to  the  declaration  of  law  from  the 
court  contained  in  the  refused  instruction.  Other  witnesses 
implicated  the  defendants,  but  this  court  can  not  tell  how  far 
the  verdict  was  influenced  by  the  testimony  of  this  witness ; 
and  though  the  jury  may  believe  that  he  had  not  been  suc- 
cessfully contradicted,  the  judgment  must  be  reversed  because 
the  defendants  were  denied  the  benefit  of  an  established  rule 
of  evidence,  to  be  declared  in  the  form  of  an  instruction,  and 
which  they  were  entitled  to  for  whatever  it  was  practically 
worth. 

In  my  opinion,  if  the  jury  believe  that  a  witness  has  wil- 
fully testified  falsely  in  respect  to  any  material  fact,  it  is  their 
duty  to  disregard  the  whole  of  his  testimony,  and  they  should 
be  so  instructed  by  the  court ;  but  the  other  members  of  this 
court  think  that  the  jury  ought  only  to  be  told  that  they  may 
do  what  I  think  they  are  bound  to  do ;  and  whilst  they  concur 
in  the  reversal  of  this  judgment  because  a  case  was  presented 
for  the  application  of  the  principle  contained  in  the  instruc- 
tion, they  think  the  word  "  authorized"  is  equivocal,  and 
should  not  be  used  in  this  connection,  because  it  may  imply 


Digitized  by 


Google 


OCTOBER  TERM,  1857.  555 

State  T.  Stone.— Smith  y.  Phillips. 

to  the  jury  that  they  are  required  to  do  only  what  ihey  are  at 
liberty  to  do. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


The  State,  on  the  Relation  op  Washington  County,  v. 
Stone,  Judge  of  Ninth  Judicial  Circuit. 

1.  A  writ  of  qtto  loarranto  la  a  writ  of  right,  and  iflsues  as  a  matter  of  course 
upon  demand  of  the  proper  officer. 

Frisselly  for  Washington  County. 

Richardson,  Judge,  delivered  the  opinion  of  the  court. 

Washington  County  has  filed  a  motion  for  a  writ  of  quo 
warranto  against  Judge  Stone,  alleging  that  he  has,  as  judge 
of  the  ninth  judicial  circuit,  approved  the  official  bond  of 
John  Edwards  as  clerk  of  the  circuit  court  of  Iron  county. 
The  object  of  the  motion  is  to  initiate  a  proceeding  to  test 
the  constitutionality  of  the  act  of  the  general  assembly,  ap- 
proved February  17, 1857,  organizing  Iron  county. 

It  was  decided  by  this  court,  in  the  case  of  The  State  v, 
St.  Louis  Perpetual  Ins.  Co.,  8  Mo.  330,  that  the  writ  of  quo 
warranto  was  a  writ  of  right  and  issued  as  a  matter  of  course 
on  demand  of  the  proper  officer,  and  the  motion  will  there- 
fore be  overrided.    The  other  judges  concur. 


Smith  et  al.^  Appellants,  v.  Phillips,  Respondent. 

1.  A  party  relying  upon  a  sheriff's  deed  to  show  title  in  himself,  must  produce 
the  deed  itself  in  evidence ;  unless  its  absence  be  accounted  for,  secondary 
eridence  of  its  contents  can  not  be  admitted. 

2.  Hearsay  eridence  is  inadmissible. 

Appeal  from  Perry  Circuit  Court. 

This  was  an  action  in  the  nature  of  an  action  of  ejectment. 
The  plaintiffs  assert  title  to  the  tract  of  land  in  dispute  as 
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heirs  of  one  Henry  Clark.  Tlie  defendant  in  his  answer  de- 
nies plaintiffs'  title,  asserts  title  in  himself,  and  sets  up  the 
statute  of  limitations. 

At  the  trial  the  defendant,  to  show  title  in  himself,  intro- 
duced in  evidence,  against  the  ohjection  of  plaintiffs,  a  record 
of  acknowledgment  by  the  sheriff  of  Perry  county  of  a  deed 
from  himself  as  sheriff  to  one  Gustavus  A.  Bird.  This  ac- 
knowledgment purported  to  be  an  acknowledgment  of  a  deed 
executed  by  said  sheriff,  conveying  to  said  Bird  "  a  tract  of 
three  hundred  arpens  of  land,  more  or  less,  situate,  lying  and 
being  in  Bois  Brule  township,  in  the  county  of  Perry,  which 
tract  of  land  was  sold  by  virtue  of  a  decree  or  order  of  sale 
issued  from  this  court  in  favor  of  Gustavus  A.  Bird,  Ezekiel  B. 
Herrrick,  executors,  and  Penelope  Bird,  executrix  of  Amos 
Bird,  deceased,  against  Henry  Clark,  and  was  sold  on  the 
second  day  of  the  present  term  of  this  court,  and  whilst  the 
court  was  in  session,  conformably  to  notice,  and  was  purchased 
by  said  Gustavus  A.  Bird,  he  being  the  highest  and  best  bid- 
der, for  the  sum  of  eighty-five  dollars."  One  Sanders  also 
testified,  against  the  objection  of  plaintiffs,  that  he  had  heard 
from  one  Logan,  under  whom  defendant  claimed  title,  and 
others,  that  Bird  sold  said  tract  to  Logan. 

T,  C.  Johnson  and  GaU^  for  appellants. 

I.  The  defendant  did  not  show  title  out  of  plaintiff.  The 
sheriff's  deed,  if  any  was  in  existence,  should  have  been  pro- 
duced. The  acknowledgment  was  inadmissible  in  evidence. 
The  description  therein  was  also  defective.  Nor  has  the  de- 
fendant shown  title  in  himself  through  Logan.  The  decla- 
rations of  Logan  were  inadmissible  in  evidence. 

II.  The  defendant  did  not  make  out  a  defence  under  the 
statute  of  limitations.  (Blair  v.  Smith,  16  Mo.  273  ;  6  Serg. 
&  Raw.  25 ;  Sarber  v.  WUling,  10  Watts,  141 ;  Small  v. 
Proctor,  16  Mass.  496;  Boston  Mill  Corp.  v.  Bullfinch,  6 
Mass.  229 ;  10  Mass.  93 ;  3  Mete.  125 ;  6  Pick.  172 ;  8  Pick. 
292 ;  10  N.  H.  897 ;  18  Verm.  294 ;  9  Watts,  192 ;  6  Barr, 
271.) 
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Noell  and  Frisselly  for  appellants. 

I.  The  only  question  is  as  to  the  effect  of  the  statute  of 
limitations  upon  the  state  of  facts  proven.  There  is  a  clear 
bar.  (13  Mo.  335 ;  16  Mo.  273 ;  19  Mo,  660 ;  20  Mo.  186.) 
The  proof  of  the  acknowledgment  of  the  sheriff's  deed  to 
Bird,  with  a  continuous  subsequent  possession  xmder  Bird's 
claim,  is  sufficient  to  raise  the  presumption  at  this  date  that 
such  a  deed  did  exist,  if  it  is  not  positiye  proof  thereof. 

II.  There  was  no  error  in  permitting  Sanders  to  state  that 
he  had  heard  Logan  say  he  had  bought  of  Bird,  It  was  com- 
petent evidence  while  Logan  was  in  possession  to  show  how 
he  claimed,  and  to  show  that  his  claim  was  not  confined  to  the 
deed  to  himself  from  Henry  Clark.  Logan's  sale  of  the 
whole  tract  to  Sanders  was  an  open  assertion  of  dominion 
over  it,  and  also  shows  the  extent  of  his  possession. 

RiCHABDSON,  Judge,  delivered  the  opinion  of  the  court. 

The  best  evidence  of  which  the  case  is  susceptible  must  be 
produced,  and  evidence  is  never  primary  when  it  carries  on 
its  face  the  indication  that  better  exists.  The  law  requires  a 
sheriff,  when  he  sells  real  estate  under  execution,  to  execute, 
acknowledge  and  deliver  a  deed  to  the  purchaser,  on  com- 
plying with  the  terms  of  sale ;  and  whenever  title  is  asserted 
under  a  sheriff's  sale,  the  production  of  a  deed  is  required  or 
its  absence  accounted  for  as  a  preliminary  to  the  introductioa 
of  secondary  evidence  of  its  contents.  The  copy  from  tbe^ 
record  of  the  sheriff's  acknowledgment  was  read  by  the  de- 
fendant, to  prove  that  a  deed  had  been  made  to  Bird  ;  but  it 
indicated  on  its  face  the  existence  of  better  proof  of  the  fact 
sought  to  be  established  by  it ;  and  the  most  that  could  be 
claimed  for  it  was,  that  it  was  secondary  evidence,  which  was 
inadmissible  in  any  aspect  of  the  case,  without  proof  of  the 
previous  existence  and  loss  of  the  deed. 

Whether  there  are  degrees  in  the  various  kinds  of  secon- 
dary evidence,  it  is  not  important  to  discuss,  nor  to  decide 
whether,  admitting  the  previous  existence  of  a  deed  from  the 
36 — ^VOL.  XXV. 
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sheriflF  and  its  loss,  the  record  entry  read  by  the  defendant 
was  the  best  evidence  of  its  contents ;  for  no  foundation  was 
laid  for  the  introduction  of  secondary  evidence  of  any  kind 
or  in  any  degree.  The  testimony  of  the  witness  that  he  had 
heard  that  Logan  had  purchased  the  land  in  controversy  from 
Bird  was  also  improperly  admitted,  and  for  these  reasons  the 
judgment,  with  the  concurrence  of  the  other  judges,  will  be 
reversed  and  the  cause  remanded. 


The  State,  Defendant  in  Error,  v.  Bankhead,  PlaintiflF  in 

Error. 

1.  An  indictment,  founded  on  section  28  of  article  8  of  the  act  concerning 
crimes  and  punishments  (R.  C.  1845,  p.  404),  charging  that  the  defendant,  on, 
&c.,  at,  &c.,  **  did  disturb  a  congregation  of  people  then  and  there  met  for 
religious  worship,  hy  then  and  there  making  an  assault  upon  one  H.,  so  near 
to  the  place  of  worship  of  said  congregation  of  people  as  to  disturb  the  order 
of  the  meeting,  contrary,"  &c.,  is  insufficient 

Error  to  Pike  Circuit  Court. 

Broadheadj  for  plaintiff  in  error. 

C.  G.  Mauroy  (circuit  attorney,)  for  the  State. 

Richardson,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  under  the  28th  section  of  art. 
8  of  the  act  concerning  crimes  and  punishments.  (R.  C. 
1846.  p.  404.)  The  indictment  contained  four  counts,  but 
the  jury  found  the  defendant  guilty  only  imder  the  third, 
which  is  in  these  words :  "  And  the  jurors  aforesaid,  on  their 
oaths  aforesaid,  further  present,  that  the  said  Archer  Bank- 
head,  on  the  day  and  year  aforesaid,  and  at  the  said  county 
of  Pike,  did  disturb  a  congregation  of  people  then  and  there 
met  for  religious  worship,  by  then  and  there  making  an  as- 
sault upon  one  John  F.  Hedges,  jr.,  so  near  to  the  place  of 
worship  of  said  congregation  of  people  as  to  disturb  the  order 
of  the  meeting,  contrary,"  &c. 
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The  court  overruled  the  motion  in  arrest,  and  the  only 
question  presented  in  the  record  is  the  suflSciency  of  the  said 
count.  The  section  on  which  the  indictment  was  framed  de- 
scribes two  distinct  classes  of  offences,  and  may  be  subdivided 
thus :  First,  "  Every  person  who  shall  wilfully,  maliciously  or 
contemptuously  disquiet  or  disturb  any  congregation  or  as- 
sembly of  people  met  for  religious  worship,  by  making  a  noise, 
or  by  rude  or  indecent  behavior,  or  profane  discourse,  within 
their  place  of  worship,  or  so  near  to  the  same  as  to  disturb 
the  order  or  solemnity  of  the  meeting,"  ifec. ;  2dly,  "  or  men- 
ace, threaten  or  assault  any  person  there  being,  he  shall  be 
deemed  guilty  of  a  misdemeanor,"  Ac.  The  count  is  not 
good  under  the  first  head,  for  it  omits  to  charge  any  offence 
in  the  terms  of  the  law.  It  does  not  charge  that  the  defen- 
dant wilfully^  maliciottsly  or  contemptiumsly  did  any  thing ; 
and,  to  create  an  offence,  this  constituent  of  motive  is  required, 
besides  the  averment  that  the  assembly  met  for  religious 
worship  was  disturbed,  and  the  description  of  the  particular 
means  used  for  that  purpose.  It  is  insufficient  \mder  the 
second  head,  for  it  attempts  to  charge  under  the  first  for 
disturbing  a  religious  congregation,  and  only  describes  the 
assault  as  the  means  employed.  In  one  case,  the  offence  is 
for  wilfully,  maliciously  or  contemptuously  disturbing  an  as- 
sembly of  people  met  for  religious  worship,  by  any  of  the  acts 
designated ;  and  in  the  other,  the  offence  is  for  assaulting  a 
person  in  such  assembly.  With  the  concurrence  of  the  other 
judges,  the  judgment  is  reversed. 


Clark  So  Lemon,  Respondents,  v.  Brown,  Appellant. 

1.  The  mechanics'  lien  act  of  1845  (B.  C.  1845,  p.  788)  regulated  proceedings 
instituted  in  St  Louis  county  to  enforce  a  mechanic's  lien  in  cases  where  the 
materials  were  Aimished  or  the  work  performed  under  a  contract  with  the 
owner. 

2.  Where  the  owner  of  a  building,  upon  which  there  is  a  mechanic's  lien  tot 
materials  Aimished  under  a  contract  with  himself,  conveys  the  premises  to 
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a  purchaser  before  the  insUtutioii  of  a  suit  to  enforce  the  lien,  no  judgment 
can  be  rendered,  in  a  suit  to  enforce  the  lien  commenced  by  tcire  facias,  un- 
less the  purchaser  be  made  a  party  to  the  record ;  nor  if,  in  such  case,  suit 
be  brought  in  the  ordinary  form  against  the  Tender,  could  an  execution  issue 
against  the  property  unless  a  scire  facias  shall  hare  first  issued  and  bee|i 
served  upon  such  purchaser. 

Appeal  from  St.  Louis  Land  Court. 

J.  R.  Barrett^  for  appellant. 

I.  The  description  of  the  property  was  insufficient. 

II.  Blood  should  have  been  made  a  party.  He  was  owner 
when  the  demand  accrued,  when  the  lien  was  filed,  and  when 
the  suit  was  brought. 

III.  No  other  judgment  could  have  been  entered  in  this 
case  than  a  judgment  against  the  property.  The  owner 
should  have  a  hearing.  The  transfer  from  Brown  to  Blood, 
made  subsequent  to  the  contracting  for  furnishing  the  mate- 
rials, and  the  actual  furnishing  of  the  same,  would  have  been 
no  defence  to  an  action  in  the  ordinary  form  against  Brown ; 
but  it  is  a  defence  to  an  action  against  the  property,  if  Blood, 
the  owner,  be  not  made  a  party.  Hence  the  instruction  given 
for  plaintiffs  was  erroneous. 

Hart  Sf  Jeckoy  for  respondents. 

I.  The  court  ought  not  to  have  required  Blood  to  be  made 
a  party.  Plaintiffs  had  no  contract  with  him.  The  materials 
were  furnished  \mder  a  contract  with  Brown  and  with  him 
alone.  The  instrument  of  writing  read  in  evidence  shows 
that  Blood  bought  out  Brown's  interest  with  knowledge  of 
the  demands  against  the  building.  No  act  of  Brown  or  Blood 
could  deprive  plaintiffs  of  their  lien  on  the  building. 

Richardson,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  by  scire  facias  to  enforce  a  lien  for 
materials.  On  the  81st  of  August,  1860,  the  plaintiff  filed  in 
the  clerk's  office  of  the  circuit  court  a  statement  of  their  de- 
mand, verified  by  affidavit,  and  a  description  of  the  property 
upon  which  the  lien  was  intended  to  apply.    The  statement 
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alleged  that  the  plaintiff's  demand  amounted  to  $290.92  for 
materials  furnished  by  them  and  used  by  Brown,  under  con- 
tract with  him,  in  building  the  house  described,  which  was 
erected  and  owned  by  Brown  upon  land  belonging  to  Stro- 
ther's  heirs.  It  appears  from  the  account,  made  part  of  the 
statement,  that  the  lumber  was  furnished  at  different  times 
from  May  9th  to  July  31st,  1850,  inclusive.  A  scire  facias 
was  sued  out  on  the  22d  October,  1850,  containing  the  usual 
recitals,  and  stating  that  it  appeared  Brown  was  the  owner  of 
the  building.  At  the  return  term  of  the  writ  the  defendant 
filed  his  plea,  and  afterwards  at  the  April  term,  1852,  it  was 
stricken  out  on  motion,  and  the  court  ordered  that  "  the  scire 
facias  be  amended  by  bringing  in  J.  H.  Blood  as  a  party  to 
the  suit."  At  the  November  term,  1853,  the  plaintiff  dis- 
missed the  cause  as  to  Blood,  and  afterwards,  during  the  same 
term.  Brown  filed  his  answer,  averring,  among  other  things, 
that  the  property  described  in  the  scire  facias  was  owned  by 
Blood  when  the  plaintiffs'  demand  accrued  and  when  they 
filed  their  lien. 

On  the  trial  evidence  was  offered  by  the  plaintiffs  tending 
to  prove  that  the  defendant  owed  them  the  said  account,  and 
that  it  accrued  for  materials  furnished  by  them  under  con- 
tract with  Brown  and  used  by  him  in  building  the  house 
mentioned  in  the  scire  facias j  and  that  the  building  was 
owned  by  him  at  the  time. 

On  the  part  of  the  defendant  a  lease  was  read  in  evidence 
executed  by  Clark  to  Brown,  dated  February  20th,  1850, 
from  which  it  appears  that  Clark  had  leased  from  Mrs.  Stro- 
ther  a  portion  of  land,  and  then  subleased  to  Brown  for  the 
term  of  twenty  years,  commencing  November  7,  1849,  the 
premises  on  which  the  building  was  erected ;  also  an  assign- 
ment of  said  lease  and  "  the  building  and  improvements  on 
the  premises  then  erected  and  in  process  of  erection  and  to  be 
completed"  by  Brown  to  John  H.  Blood,  dated  26th  July, 
1850,  which  was  duly  acknowledged  and  filed  the  next  day 
for  record  in  the  proper  oflSce. 

The  court  substantially  instructed  the  jury  that  the  plain- 
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tiffs  were  entitled  to  recover  whether  or  not  Blood  became  the 
owner  of  the  property  before  the  filing  of  the  lien  or  the  com- 
mencement of  the  suit.  The  jury  foimd  for  the  plaintiffs  the 
amoimt  of  their  claim  with  interest,  and  thereupon  the  court 
rendered  judgment  that — ^it  appearing  the  demand,  upon 
which  the  action  was  foimded,  was  properly  filed  as  a  lien 
against  the  property  described  in  the  scire  facias^  and  that 
part  of  the  property  could  not  be  separated  from  the  residue 
without  great  iiyury  to  the  whole  —  the  plaintiffs  "  recover 
of  said  defendants  the  damages  aforesaid,  in  form  aforesaid, 
as  assessed  against  said  defendant  and  against  the  property 
above  described,*'  with  the  award  of  execution,  &c. 

The  questions  in  this  case  must  be  determined  by  the  local 
act  concerning  liens  in  St.  Louis  county  of  1843,  and  the 
general  act  concerning  mechanics'  liens  of  1846  ;  and  though 
the  provisions  of  the  special  act  must  prevail  when  they  are 
in  conflict  with  the  general  law,  it  will  be  found  that  the  per- 
son who  performs  work  or  furnishes  materials  under  a  con- 
tract with  the  owner  must  employ  the  means  for  the  enforce- 
ment of  the  lien  provided  in  the  general  act ;  for  the  special 
act  does  not  furnish  the  machinery  for  that  purpose.  (3 
Schulenburg  v.  Gibson,  16  Mo.  288.) 

After  a  party  has  performed  work  or  furnished  materials 
for  a  building  under  a  contract  with  the  proprietor  thereof, 
and  proceeded  as  directed  by  the  second  section  of  the  act  of 
1846,  he  can  pursue  either  of  two  remedies  provided  in  sec- 
tions seventh  and  eighth. 

First,  as  to  remedy  under  the  seventh  section,  "  he  may 
coDunence  his  suit  in  the  ordinary  form,  and  shall  have  judg- 
ment against  the  original  debtor  for  the  amount  that  shall  be 
found  due  to  him,  and  shall  have  the  liberty  of  taking  his 
execution  against  such  a  proportional  part  of  the  property 
charged  with  the  lien  as  his  demand  bears  to  the  whole 
amount  of  liens  that  are  charged  upon  the  property  under 
this  act,  which  proportional  part  shall  be  decided  by  the 
court,  and  also  against  other  property  of  the  defendant." 
This  section  gives  him  a  general  judgment,  and  in  addition  a 
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special  ^n  facias  against  the  property  charged  with  the  lien, 
on  one  of  two  conditions  expressly  named  in  these  words: 
^'  But  no  execution  shall  issue  against  the  property  charged 
with  such  lien  unless  the  defendant  shall  have  owned  or 
possessed  the  said  property  at  the  time  of  the  commencement 
of  the  said  suit,  or  unless  a  scire  facias  shall  first  have  issued 
and  been  served  upon  the  owner  or  possessor  of  such  property, 
requiring  him  to  appear  and  show  cause  why  judgment  should 
not  be  entered  up  and  execution  had  against  such  property." 

The  policy  and  justness  of  this  provision  need  no  vindica- 
tion. The  lis  pendens  is  notice  to  the  world  that  a  lien  is 
claimed  against  particular  property,  and  the  law  forbids  that 
any  alienation  or  encumbrance  of  it  by  the  debtor  should  de- 
feat the  meritorious  claim  of  the  person  who,  by  the  contri- 
bution of  his  labor  or  materials,  has  enhanced  its  value ;  and 
hence  the  judgment  is  against  the  property,  besides  the  gen- 
eral judgment  if  the  defendant  owned  or  possessed  it  at  the 
commencement  of  the  suit.  But  the  law  repudiates  the  idea 
of  condemning  the  property  of  one  man  to  pay  the  debt  of  an- 
other, without  giving  him  an  opportunity  in  court,  upon  due 
service  of  process,  of  showing  that  the  claim  ought  not  to  be 
asserted  against  his  property;  and  under  this  section  the 
plaintiff  will  take  nothing  but  a  general  judgment  unless  the 
defendant  owned  or  possessed  the  property  at  the  conmienGe- 
ment  of  the  suit,  or  unless  a  scire  facias  shall  first  have  is- 
sued and  been  served  on  the  owner  or  possessor  thereof. 

Secondly,  as  to  the  remedy  under  the  eighth  section.  The 
papers  which  the  plaintiflF  files  with  the  clerk,  if  properly 
prepared  and  filed  in  time,  stand  in  place  of  a  declaration 
and  are  treated  as  a  record  (Cornelius  v.  Grant,  8  Mo.  69)  ; 
so  that  an  original  summons  is  dispensed  with,  and  the  scire 
facias  is  the  first  process.  The  word  "  whom"  in  this  section, 
evidently,  from  the  context  and  spirit  of  the  act,  was  intended 
for  "  whichj^  and  the  section  should  read  thus :  "  In  all  cases 
under  this  act  it  shall  be  lawful  for  the  plaintiflF  to  proceed  by 
scire  facias  against  the  original  debtor,  and  against  all  and 
every  person  or  persons  owning  or  possessing  the  property 
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against  which  he  wishes  to  proceed ;  but  no  judgment  to  be 
rendered  on  tlie  scire  facias  shall  authorize  the  issuing  of 
any  execution  except  against  the  property  charged  with  said 
lien,  or  such  part  thereof  as  the  court  shall  direct."  If  a 
party  proceeds  under  this  section,  he  can  not  take  a  personal 
judgment  against  the  original  debtor ;  but,  in  any  event,  can 
only  have  a  judgment  against  the  property  charged  with  the 
lien.  It  is  essentially  a  proceeding  in  rem,  that  seeks  to  con- 
demn the  property  to  satisfy  a  legal  claim  against  it.  And, 
as  there  can  be  no  general  judgment  against  the  original 
debtor,  if  he  is  absent  or  insolvent,  or  is  indiflTerent  about  pro- 
tecting his  vendee,  he  may  have  neither  motive  nor  interest 
to  defend  the  suit,  or  may  even  be  in  collusion  with  the  plain- 
tiflF;  and  therefore  the  plainest  dictates  of  justice  require  that 
the  real  owner,  whose  property  it  is  proposed  to  condemn 
to  pay  another's  debt,  should  at  least  have  the  opportunity 
of  being  present  to  show  that  no  lien  lawfully  exists  against 
his  property. 

There  is  nothing  in  the  seventh  and  eighth  sections  of  the 
act  of  1846  in  conflict  with  the  sixth  section  of  the  local  act 
of  1843,  which  declares  "  that  the  lien  for  work  and  materials 
as  aforesaid  shall  be  preferred  to  all  other  encumbrances 
which  may  be  attached  to  or  upon  such  building  or  other  im- 
provements on  the  ground,  or  either  of  them,  subsequent  to 
the  commencement  of  such  building  or  improvements  ;*'  but 
they  direct  the  mode  of  bringing  before  the  court  all  parties 
interested  in  the  property  at  the  time  of  the  commencement 
of  the  suit. 

This  proceeding  was  commenced  by  scire  fadasj  and  the 
proof  shows  that  Blood  was  the  purchaser  from  the  defen- 
dant, with  a  recorded  deed,  not  only  before  the  suit  was  be- 
gun, but  before  the  last  of  the  materials  were  furnished,  and, 
in  our  opinion,  no  judgment  could  be  rendered  in  the  case 
without  the  presence  of  Blood  on  the  record. 

It  it  be  said  that  Brown  owed  the  debt,  and  had  no  right  to 
object  to  the  judgment  being  rendered,  it  may  be  replied  that 
he  ought  to  have  paid  it,  and  the  argument  would  be  unan- 
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swerable,  if  the  proceeding  aflFected  nobody  but  himself;  but 
if  the  court  had  no  authority,  as  the  case  stood,  to  render  a 
judgment  against  Blood's  property  to  pay  Brown's  debt,  any 
party  to  the  record  had  a  right  to  object. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


i"^^    565 

The  Staw,  Respondent,  v.  Shehanb,  Appellant.  I  s^JSt 


1.  To  authorize  an  appeal  to  the  Supreme  Court,  final  judgment  should  have 
been  rendered  in  the  court  from  whose  decision  the  appeal  is  taken. 

2.  Instructions  to  a  jury  should  be  incorporated  into  a  bill  of  exceptions ;  other- 
wise thej  will  be  disregarded  by  the  Supreme  Court 

Appeal  from  Oregon  Circuit  Court. 
Scott,  Judge,  delivered  the  opinion  of  the  court. 

The  defendant  was  convicted  of  murder  in  the  first  degree, 
and  afterwards  appealed  to  this  court.  From  the  transcript 
filed  it  does  not  appear  that  any  final  judgment  has  been  ren- 
dered in  the  cause.  Until  there  is  a  final  judgment,  no  ap- 
peal nor  writ  of  error  can  be  sustained.  This  appeal  then 
must  be  dismissed.  If  the  judgment  has  been  pronounced 
and  the  clerk  has  failed  to  enter  it,  the  record  may  be  amend- 
ed on  proper  application  for  that  purpose ;  or  if  no  judgment 
has  been  given,  the  defendant  may  yet  be  brought  into  court 
and  sentenced,  and  then  he  will  have  a  right  to  his  appeal  or 
writ  of  error.  If  there  was  a  sentence  pronounced  or  judg- 
ment given,  and  by  reason  of  the  failure  of  the  clerk  to  enter 
it  the  time  has  passed  within  which  by  such  judgment  the 
defendant  should  have  been  executed,  the  court  will  again 
sentence  the  defendant,  proceeding  in  conformity  to  the  25th 
and  26th  sections  of  article  7  of  the  act  to  regulate  proceed- 
ings in  criminal  cases.  (R.  C.  1855,  p.  1200.)  The  record 
however  will  be  amended  so  as  to  show  the  first  sentence,  if 
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there  was  any,  although  the  time  for  the  execution  of  the 
sentence  may  have  elapsed. 

It  appears  that  there  was  a  change  of  venue  in  this  case 
from  Ripley  to  Oregon  county.  The  transcript  from  Oregon, 
where  the  trial  took  place,  has  no  caption  to  it ;  nor  is  there  any 
certificate  of  the  clerk  authenticating  it.  Both  of  these  omis- 
sions must  be  supplied.  There  is  nothing  in  the  record  show- 
ing what  became  of  the  cause  after  the  overruling  of  the  mo- 
tion for  a  new  trial.  Surely  the  proceedings  did  not  end  there. 
Unless  more  care  is  taken  in  making  up  the  records  in  crim- 
inal cases  it  will  be  impossible  to  sustain  convictions,  and  our 
penal  laws  will  become  a  dead  letter.  There  are  no  instruc- 
tions presented  in  the  record.  Instructions  should  regularly 
be  incorporated  in  the  bill  of  exceptions.  Although  they 
may  appear  among  the  papers  in  a  cause  and  be  spread  upon 
the  transcript,  they  will  be  disregarded  unless  they  form  a 
part  of  the  bill  of  exceptions.  So  there  is  no  bill  of  excep- 
tions preserving  the  evidence  in  the  cause.  The  paper  con- 
taining the  substance  of  the  evidence  and  signed  by  the  judge 
is  no  bill  of  exceptions.  There  does  not  seem  to  have  been 
any  point  raised  on  the  evidence  as  preserved  in  the  record ; 
of  course,  then,  there  could  have  been  no  bill  of  exceptions. 
There  is  a  good  deal  of  confusion  created  and  much  unneces- 
sary delay  in  requiring  more  than  one  bill  of  exceptions  in  a 
cause.  The  law  requires  that  an  exception  must  be  taken  at 
the  time  the  point  made  is  decided ;  but  this  does  not  mean 
that  the  bill  of  exceptions  shall  be  prepared  and  signed  at  the 
time.  It  is  enough  that  the  point  is  noted,  and  afterwards, 
when  the  trial  is  ended  and  the  motion  for  a  new  trial  is 
overruled,  if  there  should  be  one,  then  the  losing  party  will 
prepare  a  single  bill  of  exceptions,  in  which  will  be  preserved 
all  the  points  ruled  against  him  in  the  progress  of  the  trial. 
This  is  now  the  practice  adopted  by  most  of  the  circuits  in 
the  state,  and  its  superiority  over  the  other  mode  should 
conunend  it  to  every  one.  This  court  never  reviews  the  in- 
structions given  in  a  cause  unless  so  much  of  the  evidence 


Digitized  by 


Google 


OCTOBER  TERM,  1857.  667 

Harris  t.  Harris. 

is  preserved  in  the  bill  as  shows  that  the  point  saved  by  it 
arose  on  the  trial. 

The  other  judges  concurring,  the  appeal  is  dismissed  be- 
cause there  is  no  final  judgment  in  the  cause. 


Harris  et  al.j  Appellants,  v.  Harris  et  a/.,  Respondents. 

1.  To  entitle  a  party  to  a  suit,  under  the  eleventh  section  of  the  twenty-fourth 
article  of  the  practice  act  of  1849,  or  the  third  section  of  the  act  concerning 
witnesses  (R.  C.  1856,  p.  1577),  to  examine  as  a  witness  in  his  behalf  a  par- 
ty to  the  suit,  the  party  summoned  must  be  an  adverse  party,  and  not  merely 
an  opposing  party  on  the  record. 

Appeal  from  Pike  Circuit  Court 

Broadheady  for  appellants. 

I.  The  court  erred  in  excluding  the  testimony  of  Mrs. 
Whitlock. 

Henderson^  for  respondents. 

EiCHARDSON,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  proceeding,  under  the  81st  section  of  the  act 
concerning  wills  (R.  C.  1845,  p.  1083),  to  contest  the  va- 
lidity of  the  will  of  Lewis  Harris.  The  petition  was  filed  by 
three  of  the  heirs  at  law — two  of  whom  were  the  administrar 
tors  of  the  estate — against  the  widow,  the  other  heirs  at  law, 
and  the  legatees  under  the  will.  On  the  trial  the  plaintifis 
offered  to  read  in  evidence  the  deposition  of  Mrs.  Whitlock, 
one  of  the  defendants,  who  was  one  of  the  children  of  the  tes- 
tator and  also  one  of  the  legatees  of  the  will ;  but  it  appear- 
ed that  she  would  receive  a  larger  interest  in  the  estate  as 
heir  at  law,  if  the  will  were  set  aside,  than  she  would  take 
under  the  will  as  legatee,  and  on  the  objection  of  her  co- 
defendants  the  deposition  was  excluded.  The  propriety  of 
this  decision  presents  the  only  question  to  be  considered. 
The  petition  is  silent  as  to  the  reason  she  was  made  a  defen- 
dant. 
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At  common  law  the  witness  would  be  incompetent  for  two 
reasons ;  first,  because  she  was  a  party  to  the  record,  and 
next,  for  the  reason  that  she  was  interested  in  the  suit  on  the 
side  of  the  party  calling  her ;  but  it  is  insisted  that  the  rules 
of  the  common  law  do  not  aflfect  the  question,  and  that  it  is 
to  be  determined  by  our  statute  law.  The  only  provisions  of 
the  statute,  that  bear  on  the  question,  are  contained  in  the 
act  concerning  witnesses,  (R.  0.  1866,)  and  are  as  follows : 
"  Sec.  1.  No  person  offered  as  a  witness  shall  be  excluded  by 
reason  of  his  interest  in  the  event  of  the  action.  Sec.  3.  Any 
party  to  a  civil  action  or  proceeding  may  compel  any  adverse 
party,  or  person  for  whose  benefit  such  action  or  proceeding 
is  instituted,  prosecuted  or  defended,  to  testify  at  the  trial  or 
by  deposition  as  a  witness,  &c.  Sec.  6.  The  following  per- 
sons shall  be  incompetent  to  testify :  first,  a  party  to  the  ac- 
tion, or  any  person  for  whose  immediate  benefit  the  action  is 
prosecuted  or  defended,  except  as  hereinbefore  provided  in 
this  act,"  ifec. 

By  the  first  section  interest  alone  does  not  disqualify  a  wit- 
ness ;  but  that  section  does  not  apply  to  a  party  to  the  action ; 
for  the  sixth  section  renders  him  incompetent  to  testify  for 
himself,  or  to  testify  at  all  unless  he  is  included  in  the  excep- 
tion referred  to  in  the  sixth  section ;  and  though  that  exception 
evidently  has  reference  to  the  third  section,  yet  when  a  party 
attempts  to  avail  himself  of  the  third  section,  the  person 
called  as  a  witness  must  be  an  adverse  party  and  not  simply 
an  opposing  party  on  the  record. 

Under  the  code,  as  formerly  in  chancery,  all  persons  in- 
terested in  the  subject  of  the  action  must  be  made  parties ; 
and  their  relative  position  as  plaintiffs  or  defendants  is  often 
immaterial,  and  is  frequently  assigned  at  the  pleasure  of  the 
plaintiff,  or  under  an  arrangement  with  him.  And  though 
the  statute  requires  that  "if  the  consent  of  any  one  who  should 
have  been  joined  as  plaintiff  can  not  be  obtained,  he  may  be 
made  a  defendant,  the  reason  thereof  being  stated  in  the 
petition,"  it  would  be  very  easy  for  One,  who  is  interested  in 
the  relief  sought,  to  refuse  to  join,  in  order  that  an  advantage 
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may  be  gained  by  his  deposition  as  defendant,  or,  though  will- 
ing to  share  the  fruits  of  the  litigation,  would  be  unwilling  to 
bear  any  of  its  expenses.  If  a  defendant,  who  is  not  adverse 
in  interest  to  the  plaintiff,  may  be  examined  as  a  witness  by 
the  plaintiff,  he  can  give  evidence  in  his  own  cause  and  for 
his  own  benefit,  which  he  could  not  do  if  he  occupied  his 
true  position  on  the  record ;  and  after  he  has  testified  he 
could  call  the  plaintiff,  and  between  them  the  other  defen- 
dants might  be  sacrificed.  Under  the  construction  contended 
lor  by  the  appellants,  it  would  be  impossible  to  prevent  collu- 
sion, or  to  prevent  a  party  from  testifying  in  his  own  behalf. 

All  the  provisions  of  the  statute  we  are  considering  are 
contained  in  the  code  of  1849,  but  not  arranged  in  the  same 
order ;  and  an  examination  of  their  contexts,  in  the  acts  that 
first  introduced  them,  may  aid  us  in  construing  them.  The 
third  section  of  the  act  of  1855  is  the  eleventh  section  of  the 
24th  article  of  the  act  of  1849,  and  the  first  and  sixth  sections 
of  the  act  of  1855  are  f^und  in  the  twenty-fifth  article  of  the 
code  of  1849  in  this  connection :  "  Sec.  1.  No  person  offered 
as  a  witness  shall  be  excluded  by  reason  of  his  interest  in  the 
event  of  the  suit.  Sec.  2.  The  last  section  shall  not  apply  to  a 
party  to  the  action,  nor  to  any  person  for  whose  immediate 
benefit  it  is  prosecuted  or  defended,*'  &c.  It  will  be  observed 
that  the  provision  that  allows  one  party  to  call  as  a  witness  an 
adverse  party  is  in  the  twenty-fourth  article,  and  stood  first 
in  point  of  order.  The  first  section  in  the  next  article,  at 
one  sweep,  abolishes  an  old  and  well-established  rule  of  evi- 
dence ;  but  the  second  section  limits  the  operation  of  the  first, 
and  declares  that  it  shall  not  extend  '^  to  a  party  to  the  ac- 
tion," and  thus  not  only  prevents  a  party  from  oflering  him- 
self as  a  witness,  but  disqualifies  an  adverse  party  if  he  has 
an  interest  in  favor  of  the  party  calling  him  ;  and  his  com- 
petency on  the  score  of  interest  is  left  unaffected  by  the  stat- 
ute, but  must  be  determined  by  the  familiar  rules  of  the  com- 
mon law. 

The  Supreme  Court  of  New  York  (HoUenbeck  v.  Van 
Valkenburgh,  1  Code  R.,  N.  S.,  83)  has  given  the  same  con- 
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struction  to  like  sections  in  their  code ;  and  though  the  de- 
cision was  made  in  1850,  we  are  not  aware  that  it  has  been 
disturbed.  The  judgment  is  aflSrmed,  with  the  concurrence 
of  the  other  judges. 


RiDOELT,  Appellant,  y.  Stillwell,  Respondent. 

1.  Although  rent  reserred  be  payable  monthly,  yet,  if  the  letting  be  general 
and  without  limitation  as  to  time,  it  will  be  a  tenancy  firom  year  to  year,  and 
a  month's  notice  to  quit  will  not  terminate  the  tenancy. 

Appeal  from  St.  Louis  Land  Cowrt. 

The  facts  sitfficiently  appear  in  the  opinion  of  the  court. 

Knox  Sf  Kellogg^  for  appellant. 

I.  The  evidence  tended  to  show  ^  tenancy  from  month  to 
month.  Defendant  was  entitled  to  only  a  month's  notice  to 
quit.  The  notice  given  was  sufficient.  Even  if  defendant 
had  been  a  tenant  at  will  the  notice  was  sufficient.  (B.  G. 
1865,  p.  1012 ;  1  Pick.  48 ;  2  Pick.  70 ;  17  Mass.  282;  16 
Mass.  1 ;  7  Gush.  346 ;  31  Maine,  212 ;  12  111.  470  ;  18  Mete. 
276 ;  5  Porter,  523.)  The  old  common  law  notice  of  six 
months  to  be  served  on  a  tenant  from  year  to  year  was  not 
intended  for  a  case  like  the  present,  but  for  the  protection  of 
tenants  cultivating  the  soik  In  the  present  case  the  court 
should  have  submitted  the  question  as  to  the  nature  of  the 
tenancy  to  the  jury. 

Krum  Sf  Harding^  for  respondent. 

I.  As  the  tenancy  of  the  defendant,  as  shown  by  the  testi- 
mony, was  from  year  to  year,  he  was  entitled  to  six  months* 
notice  to  quit  before  his  tenancy  could  be  terminated.  Nei- 
ther of  the  notices  oflFered  in  evidence  were  sufficient ;  conse- 
quently there  was  no  holding  over  by  the  defendant.  (Mur- 
ray V.  Armstrong,  11  Mo.  209.) 
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Napton,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  action  for  unlawful  detainer.  Prom  the  evi 
dence  it  appeared  that  the  defendant  went  into  possession  of 
the  premises  in  March,  1851,  and  had  been  in  possession  up 
to  the  commencement  of  the  suit  in  1856,  and  that  the  rent 
reserved  was  payable  monthly.  There  was  no  written  lease, 
although  at  the  beginning  of  the  tenancy  there  had  been 
some  talk  of  a  lease  for  three  or  four  years.  A  month's  no- 
tice to  quit  was  given ;  and  the  only  question  in  the  case  is, 
whether  that  notice  was  sufficient— or,  in  other  words,  whether 
this  tenancy  was  one  from  year  to  year,  or  at  will,  or  &om 
month  to  month. 

We  think  the  land  court  was  right  in  holding  this  a  ten- 
ancy from  year  to  year.  A  general  letting,  without  any  lim- 
itation as  to  time— although  the  payment  of  the  rent  may  be 
semi-annually,  or  quarterly,  or  monthly — ^is  in  construction  of 
law  a  letting  from  year  to  year.  This  is  fairly  inferable  from 
the  opinions  of  the  judges  in  the  case  of  Richardson  v.  Lan- 
gridge,  4  Taunt.  131.  A  tenancy  at  will  must  be  created  by 
express  contract ;  for  if  the  terms  are  indefinite,  and  do  not 
necessarily  imply  such  a  tenancy,  the  courts  wiD  construe  the 
tenancy  to  be  one  from  year  to  year.  So,  a  tenancy  from 
month  to  month,  or  for  any  aliquot  part  of  a  year,  may  be 
created  by  express  contract,  or  perhaps  be  implied  from  cir- 
cumstances ;  but  the  circumstance  that  rent  is  payable  month- 
ly, or  quarter-yearly,  or  yearly,  or  half-yearly,  does  not  show 
that  the  holding  is  not  yearly.  In  the  absence  of  any  other 
proof,  the  legal  presumption  remains  that  the  tenancy  is  a 
yearly  one.  The  cases  cited  from  Massachusetts  are  deci- 
sions upon  their  statutes,  which  have  materially  modified 
the  common  law  and  are  totally  difierent  from  our  acts  on 
this  subject. 

The  judgment  is  affirmed,  the  other  judges  concurring. 
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Schwartz,  et  al.j  Plaintiffs  in  Error,  v.  Dryden  et  cU.y  Defen- 
dants in  Error. 

1.  In  partition  aales,  in  statutory  proceedings  for  partition,  there  is  no  war- 
ranty of  title. 

2.  Where  the  parties  to  a  statutory  proceeding  for  partition  hare  no  title  to  a 
portion  of  the  land,  a  purchaser,  at  the  partition  sale,  of  such  portion — ^there 
being  no  fraud  or  misrepresentation — ^will  not  he  entitled  to  hare  such  sale 
set  aside  as  to  such  portion  on  the  groimd  of  this  want  of  title.  (Scott> 
Judge,  dissenting.) 

Error  to  Marion  Circuit  Court. 

A  suit  was  instituted  in  the  Marion  circuit  court  for  parti* 
tion  of  certain  tracts  and  lots  of  land  among  the  heirs  of  Po- 
cahontas Sloan,  deceased.  In  this  proceeding,  John  D.  S. 
Dryden,  as  commissioner  appointed  by  the  court,  sold  to 
Charles  Schwartz  and  wife  and  William  Lindig  a  certain  lot 
in  the  town  of  Palmyra,  806  feet  in  width,  and  289J  feet  in 
length.  Said  lot  had  formerly  belonged  to  Samuel  G.  Sloan, 
an  ancestor  of  the  parties  to  the  proceeding  for  partition, 
who  with  his  wife  Pocahontas  had  conveyed  all  of  said  lot, 
except  a  strip  of  forty-one  feet  in  width  by  289  J  feet  in  depth 
on  the  east  side  of  said  lot,  to  trustees  of  the  town  of  palmy- 
ra to  be  used  as  a  graveyard.  The  purchasers  of  said  lot  at 
the  partition  sale  moved  the  court  ^'  for  an  order  sotting  aside 
said  sale  for  so  much  at  least  of  said  lot  as  had  previously 
been  sold  by  Samuel  and  Pocahontas  Sloan  to  the  trustees 
of  the  town  of  Palmyra  for  a  graveyard,  and  directing  the 
said  commissioner,  John  D.  S.  Dryden,  to  refund  to  plaintiffs 
a  proper  proportion  of  the  funds  paid  him  upon  the  sale.'* 

On  the  hearing  of  this  motion  it  appeared  in  evidence  that 
the  proceedings  for  the  sale  of  the  land  sought  to  be  parti- 
tioned were  not  closed,  but  were  still  pending ;  that  at  the 
time  of  said  sale  by  Dryden,  as  commissioner,  he  did  not 
know  that  said  Samuel  C.  and  Pocahontas  Sloan  had  made 
the  conveyance  above  mentioned  to  said  trustees ;  that  the 
sale  was  made  on  the  ground,  and  many  graves  were  there  in 
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full  view  of  the  purchasers  and  other  bidders ;  that  at  the 
sale  of  this  lot  the  question  was  publicly  asked,  whether  there 
had  ever  been  any  conveyance  made  of  the  ground  occupied 
by  the  graves,  to  which  the  commissioner,  publicly,  in  the 
hearing  of  the  bidders  replied,  he  did  not  know ;  that  he  had 
not  examined  the  records,  and  that  he  only  oflFered  to  sell 
whatever  title  the  petitioners  for  partition  might  have  in  the 
lot.    The  court  overruled  the  motion. 

Lipsconiby  for  plaintiffs  in  error. 

I.  The  parties  to  the  partition  had  no  title  whatever  to 
that  portion  of  the  lot  included  in  the  grant  made  by  Sloan 
and  wife  to  the  trustees  of  Palmyra.  The  motion  to  set  aside, 
having  been  made  while  the  proceedings  were  yet  open  and 
pending,  ought  to  have  been  granted.  This  case  differs 
materially  from  Owsley  et  al.  v.  Smith's  heirs,  14  Mo.  156. 
In  that  case  the  heirs  of  Smith  claimed  title.  In  this  case 
the  heirs  of  Sloan  do  not  claim  title.  They  admit  absolute 
conveyance  by  their  parents  as  early  as  1832.  Again,  in 
Owsley  V.  Smith's  heirs,  the  proceedings  for  partition  had 
been  closed,  and  Owsley  sought  to  enjoin  a  judgment  obtained 
for  the  purchase  money.  Here  the  proceedings  for  partition 
are  yet  open  and  pending.  The  motion  to  set  aside  had  been 
made  at  the  earliest  moment.  The  commissioner,  who  is  also 
the  attorney  who  brought  the  suit  for  partition  and  defen- 
dant in  this  motion,  was  ignorant  of  the  conveyance  of  1832. 
By  mistake  the  suit  embraced  the  land  sold  in  1832.  Equity 
and  good  conscience  require  that  the  motion  should  prevail. 

Drydeny  for  defendants  in  error. 

I.  The  plaintiffs  in  error  were  purchasers  at  a  judicial  salev 
There  is  no  pretence  of  fraud  or  misrepresentation.  The 
maxim  "  caveat  emptor*^  applies.  (Owsley  v.  Smith's  heirs, 
14  Mo.  158.) 

II.  The  plaintiffs  ask  to  set  aside  the  sale  as  to  part  only 
of  the  property  sold.  If  set  aside  at  all,  it  would  have  to  be 
set  aside  in  toto.    The  relief  can  not  be  had  by  motion. 

37 — ^VOL.  XXV. 
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Napton,  Judge,  delivered  the  opinion  of  the  court. 

In  the  case  of  Owsley  et  al.  v.  Smith's  heirs,  14  Mo.  153, 
this  court  held  that  in  partition  sales  under  our  statute  there 
was  no  warranty  of  title.  This  decision  is  based  upon  the 
particular  phraseology  of  our  statute,  and  seems  to  have  been 
acquiesced  in.  No  case  has  been  brought  up  to  this  court, 
since  that  decision,  m  which  the  court  has  been  asked  to  re- 
view the  subject ;  nor  is  it  atteij^pted  in  this  case. 

Regarding  this  point  as  settled,  the  plaintiff,  who  was  the 
purchaser  of  a  lot  in  Palmyra  at  a  partition  sale  made  by  a 
commissioner,  applies  to  the  court  to  set  aside  so  much  of 
the  sale  as  included  a  part  of  the  premises  he  purchased  to 
which  it  turned  out  there  was  no  title  in  the  parties  to  the  par- 
tition. It  seems  that  the  sale  was  made  upon  the  premises ; 
that  a  portion  of  the  lot  was  covered  by  a  graveyard ;  that  in- 
quiry was  publicly  made  whether  this  portion  of  the  lot  had 
ever  been  conveyed  away  by  the  ancestor  of  the  petitioners ; 
and  that  the  commissioner  publicly  stated  "  he  did  not  know ; 
that  he  had  not  examined  the  records ;  that  he  only  offered  to 
sell  whatever  title  the  petitioners  might  have  in  the  lot." 

It  is  not  doubted  that  where  fraud  or  misrepresentation 
has  occurred,  or  where  the  purchaser  has  been  led  into  a  mis- 
take by  the  conduct  of  the  seller,  a  court  has  ample  authority, 
at  all  events  previous  to  a  confirmation  of  the  report,  to  set 
aside  the  sale.  No  fraud  or  misrepresentation  is  alleged  in 
this  case,  and  the  circumstances  show  that  if  the  purchaser 
was  led  into  mistake,  it  was  not  superinduced  by  the  conduct 
of  the  commissioner  or  the  petitioners,  but  resulted  from  the 
grossest  negligence  of  his  own.  The  graveyard  was  visible, 
and  the  subject  was  inquired  into.  The  deed  which  had 
conveyed  it  was  upon  record,  and  the  commissioner  stated 
that  he  had  not  examined  the  record.  Whether,  under  these 
^circumstances,  the  portion  of  the  lot  thus  covered  with  graves 
was  regarded  as  of  any  value  by  the  purchaser  when  he  made 
his  bid  would  not  seem  very  clear.  But  if  the  court  is  jus- 
tified in  setting  aside  the  sale  at  all,  it  ought,  \mdor  such 
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circumstances,  be  set  aside  altogether.  It  may  be  that  the 
portion  of  the  lot  to  which  there  was  good  title  was  worth, 
and  would  have  brought,  the  full  amoimt  of  the  bid.  But 
the  purchaser  does  not  ask  this ;  he  desires  simply  a  pro  rata 
deduction  from  his  bid.  This  can  not  be  allowed ;  for,  al- 
though he  may  be  injured,  that  injury  is  plainly  the  result  of 
his  own  negligence  and  not  brought  about  by  the  conduct 
of  others.  Judge  Richardson  concurring,  the  judgment  is 
affirmed. 

Scott,  Judge,  dissenting.  I  do  not  regard  a  sale  in  parti- 
tion as  being  similar  to  a  sale  on  a  judgment  at  law.  A  sale 
tmder  an  execution  is  always  considered  as  in  invitum.  Not 
so  with  a  sale  in  partition ;  but  it  is  a  kind  of  sale  by  the 
parties  themselves.  A  sale  by  partition  is  becoming  in  this 
state  a  usual  mode  of  conveyance  ;  and  if  it  should  be  treated 
as  a  sale  ulider  a  judgment,  at  which  the  rule  caveat  emptor 
applies,  our  courts  will  be  made  cloaks  for  many  fraudulent 
contrivances  to  deceive  innocent  purchasers.  When  a  title 
to  land  has  been  investigated  by  a  court,  and  an  order  for  its 
sale  has  been  made,  it  is  supposed,  as  the  courts  would  not 
be  made,  instruments  of  fraud,  that  the  parties  to  the  suit  in 
partition  have  title  to  the  land  which  is  ordered  to  be  sold. 
Courts  should  not  make  partition  nor  order  sales  unless  they 
are  satisfied  that  there  is  a  title  in  those  who  are  seeking  its 
assistance.  IS  it  is  established  that  the  rule  caveat  emptor 
applies  to  sales  in  partition,  speculators  will  be  emboldened 
to  seek  a  sale  in  partition  of  any  tract  of  land  they  finncy,  in 
the  hope  they  may  entrap  the  unwary.  In  judicial  sales  the 
courts  will  relieve  purchasers  against  encumbrancers  and  de- 
fects in  title ;  and  why  should  this  form  of  sale,  which  is  be- 
coming so  common  and  which  may  so  readily  be  perverted  to 
purposes  of  fraud,  be  made  an  exception  ?  In  the  case  of 
Smith  V.  Brittain,  8  Ired.  Eq.  347,  it  was  held  that  a  sale  by 
a  clerk  and  master,  under  a  bill  prajring  the  sale  of  land  for 
partition,  is  but  a  mode  of  sale  by  the  parties  themselves.  It 
is  not  merely  a  sale  by  the  law,  in  invitum^  of  such  interests 
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as  the  parties  have  or  may  have— in  which  the  rule  is,  caveat 
emptor — ^but  professes  to  be  a  sale  of  a  particular  interest  sta- 
ted in  the  pleadings  to  be  vested  in  the  parties,  and  to  be  dis- 
posed of  for  the  purpose  of  partition  only.  If  a  purchaser 
pays  his  money  on  a  master's  sale,  and  discovers  a  defect  in 
the  title  at  any  time  before  a  conveyance  executed,  he  may 
recover  it  back.  So  in  the  case  of  Jackson  v.  Edwards,  22 
Wend.  509,  the  court,  speaking  of  a  sale  in  partition,  says : 
"  Although  these  chancery  sales  are  not  made  with  warran- 
ty, it  is  the  established  course  of  practice  of  the  court,  when- 
ever any  objection  is  taken,  if  not  in  all  cases,  to  refer  it  to  a 
master  to  ascertain  and  report  whether  a  good  title  can  be 
made  to  a  purchaser." 

The  case  of  Owsley  et  al.  v.  Smith's  heirs,  14  Mo.  163, 
has  not  been  overlooked  by  me. 


Kinney,  Respondent,  v.  Miller,  et  aL^  Appellants. 

1.  Matter  set  up  in  an  answer  as  a  counter  claim  should  be  separately  stated. 

*2.  Where  an  answer  improperlj  blends  and  defectiyelj  states  matters  set  forth 
therein  as  a  defence  and  as  a  counter  claim,  the  proper  mode  of  taking  ad- 
vantage of  the  defect  is,  not  bj  demurrer  to  the  whole  answer,  but  by  mo- 
tion to  strike  out  either  the  whole  of  it  or  such  portions  as  are  defectively 
pleaded. 

Appeal  from  Stoddard  Circuit  Court. 

This  was  an  action  on  a  promissory  note  for  $850  executed 
by  defendants.  The  court  sustained  a  demurrer  to  the  fol- 
lowing answer :  "  Defendants,  for  answer  to  plaintiflPs  peti- 
tion, say,  they  admit  that  they  executed  the  note  sued  on, 
but  defendants  further  state  that  they  were  induced  to  ex- 
ecute the  said  note  by  false  and  fraudulent  representation  of 
plaintiff — that  is  to  say,  plaintiff  induced  defendants  to  be- 
lieve that  he  was  the  owner  of  the  west  half  of  the  south- 
east quarter,  and  the  east  half  of  the  south-west  quarter  of 
section  thirty-six,  in  township,  &c.,  containing  one  himdred 
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and  sixty  acres,  and  by  the  false  and  fraudulent  represen- 
tations of  plaintiflF,  as  aforesaid,  thereby  induced  Stephen 
Miller,  the  defendant  first  above  named,  to  purchase  the 
above  described  real  estate  of  plaintiflF,  for  which  the  said  note 
was  executed  by  said  Stephen  as  principal  and  P.  W.  Miller 
as  his  security ;  when  in  truth  and  in  fact  the  said  plaintiff 
had  no  right  whatever  to  the  west  half  of  the  south-east  quar- 
ter of  section  thirty-six,  in  township,  &c.,  containing  eighty 
acres,  but  said  land  belonged  at  that  time  to  the  Cairo  &  Ful- 
ton Railroad  Company  of  Missouri.  And  defendant  further 
states  that  he  has  made  valuable  and  lasting  improvements 
on  said  land  by  clearing  the  land  of  trees  and  brush,  and  put- 
ting up  fencing  thereon,  and  digging  of  well,  worth  two  hun- 
dred dollars.  Therefore  defendants  ask  that  the  contract  be 
rescinded  and  the  note  cancelled ;  and  defendants  further 
state  that  by  the  false  and  fraudulent  representations  afore- 
said, made  by  the  plaintiff  to  defendants,  they,  defendants, 
are  damaged  to  the  amoxmt  of  five  hundred  dollars;  for 
which  they  ask  judgment." 

The  sustaining  a  demurrer  to  this  answer  constitutes  the 
error  complained  of. 

Noelly  for  appellants.  ' 

I.  The  court  erred  in  sustaining  the  demurrer  to  the  an- 
swer. The  answer  set  up  a  good  defence.  The  fact  that  the 
title  to  one  half  the  land  had  failed  was  a  sufficient  ground 
for  a  rescission  of  the  contract  of  sale.  At  all  events  defen- 
dants were  entitled  to  a  recoupment  of  damages  against  the 
claim  for  the  purchase  money.  (16  Mo.  869 ;  Cofiman  v. 
Huck,  19  Mo.  436 ;  24  Mo.  496.) 

Richardson,  Judge,  delivered  the  opinion  of  the  court. 

According  to  the  present  practice  a  demurrer  will  not  lie 
to  an  answer  except  so  far  as  it  contains  new  matter  consti- 
tuting a  counter  claim.  The  whole  subject  is  regulated  by 
article  6  of  Practice  in  Criminal  Cases.  (R.  C.  1855,  p. 
1226.)    The  only  pleading  on  the  part  of  the  defendant  is 
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either  a  demurrer  or  an  answer.  (Sec.  4.)  The  office  of  a 
demurrer  is  defined  in  the  sixth  section;  and  the  answer 
must  contain,  "  Firstj  a  special  denial  of  each  material  alle- 
gation of  the  petition  controverted  by  the  defendant,  or  of 
any  knowledge  or  information  thereof  sufficient  to  form  a 
belief;  Second^  a  statement  of  any  new  matter  constituting 
a  defence  or  counter  claim,  in  ordinary  and  concise  language, 
without  repetition."  (Sec.  12).  The  counter  claim  can  not 
be  for  any  cause  of  controversy  between  the  plaintiflF  and  de- 
fendant, bat ''  must  be  one  exbting  in  favor  of  a  defendant  and 
against  a  plaintifi*,  between  whom  a  several  judgment  might 
be  had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action :  Firstj  a  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  petition  as  the  foun- 
dation of  the  plaintiflF's  claim  or  connected  with  the  subject 
of  the  action  ;  Second^  in  an  action  arising  on  contract,  any 
other  cause  of  action  arising  also  on  contract  and  existing  at 
the  commencement  of  the  action."     (Sec.  13.) 

The  matter  constituting  the  counter  claim  ought  not  to  be 
blended  with  the  matter  intended  simply  as  a  defence,  but 
should  bo  separately  stated,  with  all  the  distinctness  that 
would  be  required  if  the  defendant  was  suing  the  plaintiff 
in  an  independent  proceeding ;  and  the  objection  for  impro- 
perly blending  statements  touching  the  defence  and  those 
relating  to  a  counter  claim  may  be  raised  by  motion  to  strike 
out.  The  defendant  may  set  forth  as  many  "  coimter  claims 
as  he  may  have,  whether  they  be  such  as  have  been  hereto- 
fore denominated  legal  or  equitable,  or  both,"  but  "  they 
must  each  be  separately  stated,  in  such  manner  that  they 
may  be  intelligibly  distinguished,  and  refer  to  the  causes  of 
action  which  they  are  intended  to  answer"  (sec.  13)  ;  and  a 
violation  of  this  rule  will  invito  a  demurrer. 

If  a  defendant  has  a  defence  and  also  counter  claims,  he 
ought  in  the  answer  to  state  separately,  in  one  portion  of  it, 
every  thing  which  properly  goes  to  the  defence,  and  then 
distinctly  state,  in  the  nature  of  separate  counts,  matter  in- 
tended as  counter  claims.    If  that  part  of  the  answer  which 
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goes  only  to  the  defence,  as  such,  is  defective  in  whole  or  in 
part,  for  any  of  the  reasons  that  apply  to  ordinary  answers, 
the  objection  may  be  taken  by  motion  to  strike  out  the  whole 
or  such  parts  as  are  insufficient.  Then  as  to  the  coimter 
claims,  the  plaintiff  may  demur  to  such  as  are  insufficiently 
stated,  for  the  reasons  that  apply  to  petitions  so  far  as  they 
are  applicable,  or  that  they  are  not  allowed  by  the  13th  sec- 
tion. The  demurrer  must  point  specifically  to  the  coimts  or 
counter  claims  at  which  it  is  aimed,  and  the  plaintiff  may 
demur  to  one  or  more  and  reply  to  the  others ;  and  if  the 
reply  is  insufficient  the  defendant  may  demur.  (Sec.  17.) 
If  the  reply  contains  redundant,  impertinent  or  irrelevant 
matter,  and  yet  is  not  obnoxious  to  a  demurrer,  such  matter 
may  be  stricken,  out  on  motion.  Rejoinders  are  not  allowed, 
but  the  cause  is  at  issue  when  the  replication  is  filed  and  has 
escaped  a  demurrer  or  motion.  (Sec.  19.)  If  the  counter 
claim  contains  a  cause  of  action,  and  is  not  subject  to  the 
operation  of  a  demurrer,  but  contains  matter  which  of  a  like 
character  in  a  petition  would  be  stricken  out,  such  matter 
may  be  reached  by  a  motion  to  strike  out. 

Applying  these  rules  to  this  case,  it  will  be  observed  that 
though  the  matter  intended  as  a  counter  claim  is  so  mixed 
with  that  part  intended  as  a  defence  that  it  is  difficult  to  see 
where  one  ends  and  the  other  begins,  yet  the  objection  could 
not  be  taken  by  demurrer ;  for  the  demurrer  is  to  the  whole 
answer,  and  it  can  not  legitimately  operate  on  any  thing  but 
that  part  which  is  intended  as  a  counter  claim.  The  proper 
mode  of  taking  advantage  of  the  bad  pleading  of  the  defen- 
dant was  by  motion  to  strike  out.  If  the  whole  answer  was 
bad,  the  motion  should  have  been  directed  to  the  whole  of  it, 
or  to  such  parts  as  were  insufficiently  stated  or  improperly 
pleaded.  The  facts  stated  in  the  answer  showed  a  partial 
failure  at  least  of  the  consideration  of  the  note,  caused  by  the 
misrepresentation  of  the  plaintiff,  and  the  facts  alluded  to  in 
the  answer,  if  true  and  charged  in  proper  form  and  with  suf- 
ficient legal  precision,  might  entitle  the  defendant  to  a  re- 
scission of  the  contract  of  purchase. 
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It  does  not  appear  by  any  positive  averment  that  the  plain- 
tiff knew,  at  the  time  of  the  sale,  that  he  had  no  title  to  part 
of  the  land,  or  that  the  purchaser  was  deceived,  or  that  the 
tract  which  belonged  to  the  railroad  company  was  the  induce- 
ment to  the  purchase  of  the  other  part.  These  facts  or  some 
of  them  would  be  important  in  considering  the  question 
whether  there  was  a  partial  or  total  failure  of  consideration ; 
but  in  any  view  there  was  enough  in  the  answer  to  save  it 
from  the  summary  and  irregular  disposition  the  court  made 
of  it.  The  defendant  should  have  leave  to  amend  his  answer. 
The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


Johnson,  Respondent,  v.  Dicken,  Appellant. 

1.  Instructions,  to  become  a  port  of  record,  must  be  incorporated  into  alnll  of 
exceptions. 

2.  Words  charging  a  person  with  stealing  in  a  sister  state  are  actionable 
per  8€. 

8.  In  a  suit  for  slanderous  words  spoken  of  a  wife,  she  should  be  joined  with 
her  husband  as  a  party  to  the  suit;  the  husband  alone  could  not  recover  un- 
less he  avers  and  proves  special  damage. 

4.  Where  in  a  suit  for  slander — ^in  which  slanderous  words  against  the  plaintiff 
and  also  against  the  plaintiff's  wife,  who  is  not  a  party  to  the  suit,  are  charg- 
ed, and  evidence  is  received  upon  both  charges — the  jury  assess  entire  dam- 
ages, it  will  be  presumed  that  some  part  of  the  damages  was  assessed  upon 
the  count  or  cause  of  action  for  words  spoken  against  the  wife,  although  this 
count  or  cause  of  action  may  have  been  defective ;  in  such  case  the  judg- 
ment shall  be  arrested. 

Appeal  from  Stoddard  Circuit  Court. 

Noelly  for  appellant. 

I.  The  court  erred  in  giving  the  instruction  asked  for  by 
plaintiff.  The  words  alleged  in  the  petition  are  not  of  them- 
selves slanderous;  There  is  no  allegation  that  by  the  laws 
of  Illinois  taking  or  stealing  of  com  is  a  crime,  and  the  courts 
of  this  state  will  not  take  judicial  notice  of  the  laws  of  ano- 
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ther  state  regulating  their  own  internal  aflfairs.  Nor  is  there 
any  allegation  that  he  meant  by  the  words  used  to  charge 
plaintiff  with  a  felonious  stealing.  It  was  error  then  to 
charge  the  jury  that  proof  of  the  words  alleged  in  the  peti- 
tion was  sufficient.  The  proof  must  go  beyond  the  petition 
to  justify  a  verdict.  Taking  the  corn  may  have  been  an  in- 
nocent act  for  aught  that  appears  in  the  petition  in  reciting 
the  words  used. 

II.  The  court  erred  in  overruling  the  motion  in  arrest. 
The  words  used  are  not  such  as  of  themselves  import  a  slan- 
der or  imply  that  plaintiff  was  guilty  of  a  crime  by  the  laws 
of  Illinois.  Besides,  so  much  of  the  petition  as  charges  slan- 
derous words  or  any  words  having  been  spoken  by  defendant 

.  of  plaintift's  wife  is  insufficient.  An  action  can  not  be  main- 
tained by  the  husband  alone  for  slanderous  words  used  con- 
cerning his  wife,  especially  where  no  allegation  is  made  of 
special  damage  to  the  husband  by  reason  of  such  slander. 
(1  Starkie  on  Slander,  348-9.)  There  was  a  misjoinder  of 
causes  of  action.  An  action  for  slander  of  the  husband  can 
not  be  joined  with  an  action  for  slander  of  the  wife,  the  wife 
not  being  a  party  to  the  suit  and  no  special  damage  to  the 
husband  being  alleged. 

III.  The  court  also  misdirected  the  jury  by  instructing 
them  that  it  was  sufficient  to  enable  the  plaintiff  to  recover  if 
defendant  reiterated  a  conmion  report.  (2  Starkie  on  Slan- 
der, 248.) 

Richardson,  Judge,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  slander  commenced  in  1855,  and  the 
petition  was  as  follows :  "  The  plaintiff  states  that  on  or 
about  the  first  day  of  November,  in  the  year  one  thousand 
eight  hundred  and  fifty-five,  at  the  county  of  Stoddard,  in 
the  state  of  Missouri,  the  defendant,  said  Christopher  Dick- 
on, spoke  the  following  false  and  slanderous  words  concern- 
ing the  plaintiff— that  is  to  say,  that  plaintiff  had  stolen  corn 
in  Illinois  and  had  to  run  away  from  there  for  it,  and  he  (de- 
fendant) could  prove  it ;  and  that  the  wife  of  the  defendant 
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had  stolen  a  wagon  load  of  com,  and  that  he  dared  plaintiff 
to  put  him  to  the  proof  of  it ;  by  which  plaintiff  says  he  is 
damaged  to  the  amount  of  ten  thousand  dollars,  for  which  he 
prays  judgment."  The  answer  denied  all  the  allegations  in 
the  petition.  On  the  trial  evidence  was  given  tending  to 
prove  that  the  defendant  spoke  the  words  charged  in  the  peti- 
tion. Before  the  case  was  submitted  to  the  jury,  instruc- 
tions were  given  by  the  court,  and  though  they  are  copied 
into  the  transcript  they  are  not  preserved  in  the  bill  of  ex- 
ceptions. A  general  verdict  was  rendered  for  the  plaintiff, 
and  the  defendant  filed  his  motion  for  a  new  trial  and  in  ar- 
rest, but  both  motions  were  Qverruled. 

Instructions  are  not  a  part  of  the  record,  and  because  the 
clerk  may  copy  them  into  the  transcript  they  do  not  for  that 
reason  get  properly  before  this  court ;  and  it  has  often  been 
decided  that  the  Supreme  Court  will  not  review  instructions 
imless  they  are  incorporated  in  a  bill  of  exceptions.  (17 
Mo.  49.) 

The  petition  attempts  to  state  in  one  count  two  separate 
causes  of  action,  to-wit,  that  the  defendant  falsely  said  of  the 
plaintiff  that  "  he  had  stolen  corn  in  Illinois,  and  had  to  run 
away  from  there  for  it,"  and,  secondly,  "  that  the  wife  of 
plaintiff  had  stolen  a  wagon  load  of  corn." 

It  has  been  insisted  that,  as  to  the  first  cause  of  action,  the 
motion  in  arrest  ought  to  have  been  sustained,  for  the  reason 
that  the  words  are  not  actionable,  in  omitting  the  averment 
that  stealing  is  a  crime  in  Illinois.  Without  undertaking  to 
define  a  rule  as  to  the  nature  of  the  offence  imputed  to  ren- 
der words  actionable  per  se^  it  is  suflBcient  to  say  that  larceny 
is  an  offence  at  common  law  involving  moral  turpitude  and 
which  subjects  the  guilty  party  to  infamous  punishment ; 
and  though  our  courts  will  not  take  judicial  notice  of  the 
laws  of  another  state  at  variance  witli  the  common  law,  yet 
upon  a  common  law  question  the  presumption  is  that  the 
common  law  of  a  sister  state  is  similar  to  our  own.  (8  Mo. 
7 ;  10  Wend.  75.)  Slanderous  words,  spoken  in  reference 
to  a  transaction  that  took  place  in  another  state,  will  be  ac- 
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tionable  per  se  in  our  courts,  if  an  action  of  slander  will  lie 
for  like  words  spoken  in  reference  to  a  crime  alleged  to  have 
been  committed  in  this  state.  In  Cefret  v.  Burch,  1  Black. 
400,  the  defendant  charged  the  plaintiff  with  having  stolen 
hogs  in  Ohio ;  in  Vananken  v.  Westfall,  14  Johns.  232,  the 
actionable  words  were  that  the  plaintiff  had  stolen  money  in 
Pennsylvania;  and  in  the  cases  of  Offull  v.  Earlywine,  4 
Blackf.  460,  and  Leaville  v.  Earlywme,  4  Bla^kf.  469,  the 
plaintiff  was  charged  with  having  committed  larceny  in  Ken- 
tucky. If  the  offence  charged  derives  its  quality  as  a  crime 
from  the  statute  alone,  the  rule  would  be  otherwise.  Tlie 
right  of  recovery  does  not  depend  on  the  fact  that  the  plaintiff 
would  be  amenable  to  our  laws  if  the  charge  was  true,  for  he 
might  have  been  demanded  as  a  fugitive  from  justice  and 
punished  in  Illinois ;  and  it  is  no  less  slander  to  charge  a  per- 
son with  an  offence  for  which  a  criminal  prosecution  is  bar- 
red by  limitation. 

As  to  the  slander  of  the  plaintiff's  wife,  he  had  no  cause  of 
action  without  joining  her  in  the  suit,  unless  he  had  sustained 
special  damages,  which  he  was  bound  to  aver  and  prove. 
(1  Starkie's  Slander,  348.)  For  the  words  spoken  of  the 
wife  an  action  might  survive  to  her,  and  if  the  plaintiff  is 
permitted  to  recover  for  the  slander  of  his  wife  without  unit- 
ing her  in  the  suit,  or  alleging  and  proving  special  damage  to 
himself,  the  defendant  would  be  liable  to  make  compensation 
twice  for  the  same  injury.  There  is  clearly  no  cause  of  ac- 
tion properly  stated  for  the  slander  of  the  wife,  but  proof  was 
received  on  that  charge  ;  and  as  the  jury  assessed  entire  dam- 
ages, it  must  be  intended  that  some  part  of  the  damages  was 
assessed  upon  that  allegation,  and  for  that  reason  the  judg- 
ment should  be  arrested.  (Holt  v.  Scholefield,  6  Term  R. 
691 ;  Gibbs  v.  Dewey,  5  Cowen,  503.)  It  was  the  practice 
in  England  when  there  was  a  general  verdict  on  a  declaration 
containing  several  counts,  some  of  which  were  bad,  and  evi- 
dence had  been  given  only  on  the  good  counts,  to  amend  the 
verdict  by  the  judge's  notes  of  the  trial ;  but  Justice  Buller 
said :  "  If  there  was  any  evidence  which  applied  to  the  other 
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bad  or  inconsistent  counts — as,  for  instance,  in  an  action  for 
words,  where  some  actionable  words  were  laid  and  some  not 
actionable,  and  evidence  given  of  both  sets  of  words  and  a  gen- 
eral verdict — there  the  postea  could  not  be  amended,  because 
it  would  be  impossible  for  the  judge  to  say  on  which  of  the 
counts  the  jury  had  found  the  damages,  or  how  they  had  ap- 
portioned them."  (Eddows  v.  Hopkins,  Doug.  376.)  Un- 
der the  old  system  of  practice  in  this  state,  it  was  directed  by 
the  statute  that  "  where  there  are  several  counts  in  a  decla- 
ration, and  entire  damages  are  given,  the  verdict  shall  be 
good,  notwithstanding  one  or  more  of  such  coimts  shall  be 
defective ;"  but  that  provision  can  not  help  this  verdict,  be- 
cause both  causes  of  action,  though  one  is  defectively  stated, 
were  pleaded  and  tried  together,  and,  as  there  was  no  separate 
assignment  of  the  damages,  and  the  court  could  not  ascer- 
tain upon  which  cause  the  jury  made  the  assessment,  the 
motion  in  arrest  should  have  been  sustained.  (Mooney  v. 
Kennett,  19  Mo.  554.) 

The  other  judges  concurring,  tlie  judgment  will  be  reversed 
and  the  cause  remanded. 


Robert  &  Wipe,  Appellants,  v.  Casey,  Respondent. 

1.  The  seventh  section  of  the  "  act  concerning  minors,  orphans  and  guardians/' 
approved  February  8, 1826,  (R.  C.  1826,  p.  417,)  conferred  upon  the  probate 
courts  power  to  authorize  guardians  of  minors  to  sell  real  estate  of  such 
minors  at  private  sale  to  complete  their  education. 

2.  Upon  petition  of  a  guardian,  under  said  act,  to  a  probate  court  for  leave  to 
sell  real  estate  of  his  ward,  the  court  ordered.  May  4, 1886,  that  the  guardian, 
after  an  appraisal  by  three  disinterested  householders,  should  sell  the  lot  at 
private  sale  for  not  less  than  three-fourths  of  its  appraised  value,  and  should 
make  report  of  his  proceedings  at  the  next  term  of  the  court  After  the  next 
term  of  the  court,  the  guardian  made  a  private  sale  of  the  lot  for  more  than 
the  sum  at  which  the  lot  had  been  appraised,  and  executed  a  deed,  dated  Oc- 
tober 3, 1836,  to  the  purcliaser ;  but  he  made  no  report  whatever  to  the  court 
of  the  sale  or  of  his  proceedings  under  the  order.  Held,  that  the  failure  of 
the  guardian  to  make  report  of  the  sale  and  proceedings  under  the  order 
would  not  invalidate  the  title  of  the  purchaser,  the  said  act  of  February  8, 
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1826,  not  reqniring  an  ^proval  of  such  sale  by  the  probate  court;  nor  would 
the  fiict,  that  the  sale  was  made  subsequent  to  the  term  at  which  the  guar- 
dian was  directed  to  report  his  proceedings  under  the  order,  inyaiidate  the 
sale. 
8.  The  original  affidarit  of  the  appraisers,  and  their  written  appraisement,  and 
the  deed  of  the  guardian,  though  never  reported  to  the  court,  are  admissi- 
ble in  evidence  to  show  the  proceedings  of  the  guardian  under  the  order  of 
the  probate  court 

Appeal  from  St.  Louis  Land  Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Whittlesey  J  for  appellants. 

I.  The  records  of  the  county  court,  and  the  approval  by 
said  court  of  the  proceedings  of  the  guardian  under  the 
order,  are  the  only  competent  evidence  to  show  that  the  or- 
der of  court  has  been  complied  with,  and  parol  testimony 
can  not  resorted  to  until  it  is  shown  that  record  testimony 
has  been  lost.  In  courts  of  limited  jurisdiction  proceeding 
contrary  to  the  course  of  the  common  law,  the  records  are 
the  proper  evidence  to  show  that  the  requisites  of  the  law 
have  been  complied  with.  (VaU^  v.  Fleming,  19  Mo.  464 ; 
Medlin  v.  Pratte,  8  Mo.  235 ;  Milan  v.  Pemberton,  12  Mo. 
698  ;  Danzey  v.  Swinney,  7  Texas,  617  ;  Burnett  v.  Higgins, 
4  Dana,  666,  667 ;  Griffith  v.  Dicken,  4  Dana,  661 ;  Plan- 
ters'  Bank  v.  Johnson,  7  Sm.  &  M.  449 ;  23  Mo.  80  ;  7  J.  R. 
19  ;  6  J.  R.  9.) 

II.  The  sale  was  void  and  the  deed  passed  no  title,  because 
the  court  did  not  approve  of  the  same,  no  return  being  made 
by  the  guardian  as  required  by  the  order.  It  is  admitted 
that,  independent  of  statutes,  sales  made  under  orders  of 
courts  of  general  jurisdiction,  if  regular  and  made  in  proper 
time,  pass  the  title,  without  any  return  under  the  order.  But 
in  this  case  the  statute  and  the  order  of  court  both  required 
that  return  and  the  approval  of  the  sale  when  made.  The 
county  court  was  not  a  common  law  court,  and  had  only 
limited  as  distinguished  from  general  jurisdiction ;  it  was  a 
creature  of  statute  entirely.  At  common  law,  the  real  estate 
of  an  infant  can  not  be  sold,  nor  .will  a  court  of  chancery  do 
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it,  although  it  may  be  for  the  benefit  of  the  infant.  (Calvert 
V.  Godfrey,  6  Beav.  97 ;  Grarmston  v.  Gaunt,  9  Law  Jurist, 
78.)  The  authority  of  the  county  court  and  its  process  are 
regulated  by  the  statute.  An  appeal  lies  from  the  judgment 
of  the  court  confirming  a  sale  by  an  administrator ;  (Speck 
V.  Wohlien,  22  Mo.  810 ;)  and  appeals  lie,  in  the  cases  of 
guardians  and  wards,  as  in  other  cases  cognizable  in  the  pro- 
bate courts.  If  no  report  is  necessary,  and  the  court  is  not 
required  to  confirm  that  report  to  make  the  sale  valid,  and  no 
report  is  made,  how  can  an  appeal  be  taken  ?  But  if  the  stat- 
ute did  not  require  this  report,  the  county  court  justly  exer- 
cised its  powers  in  requiring  the  report,  so  that  the  proceed- 
ings might  appear  of  record  showing  how  the  minor's  title  was 
divested  ;  and  what  must  appear  of  record  may  not  be  proved 
by  parol.  (See  cases  cited  above  ;  also  Jenner  v.  Jolifie,  6 
Johns.  9 ;  Brush  v.  Taggart,  7  Johns.  19 ;  4  Dana,  665.) 
The  court  chose  to  retain  authority  over  its  own  process, 
and  to  know  whether  the  sale  was  for  the  benefit  of  the  in- 
fant, who  finds  no  record  of  a  sale,  and  might  well  suppose 
that  the  power  given  by  the  order  had  not  been  executed. 

III.  The  court  had  authority  over  its  own  process  to  order 
the  report  to  be  made  at  the  next  term ;  and  as  the  sale  was 
made  after  the  process  was  returnable,  the  authority  to  sell 
had  ceased,  and  the  sale  and  deed  were  consequently  void. 
The  powers  of  the  probate  court  were  transferred  to  the 
county  court  by  act  .of  1827.  (See  2  Terr.  Laws,  p.  127.) 
By  the  acts  of  1825,  p.  272,  §  13,  the  terms  of  the  county 
courts  were  to  be  four  in  each  year,  and  to  be  held  on  the 
first  Mondays  of  February,  May,  August  and  November.  The 
order  in  this  case  was  made  at  the  May  term,  1885,  and  the 
report  was  returnable  at  the  August  term,  and  the  sale  was 
made  in  October  (as  appears  fl:om  the  deed),  nearly  two 
months  after  the  return  term  of  that  order.  The  power  had 
expired,  and  the  sale  under  it  was  as  void  as  a  sheriflPs  levy 
and  sale  under  an  expired  execution.  (Vail  v.  Livingston, 
4  Johns.  450  ;  Devoe  v.  Elliot,  2  Caines,  143 ;  Jarvis  v.  Rus- 
sick,  12  Mo.  63,  67.) 
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IV.  I£  the  power  was  good  at  the  date  of  the  sale  in  Octo- 
ber, 1835,  the  deed  was  void  because  made  in  the  name  of 
the  guardian,  instead  of  his  ward.  (See  authorities  in  notes 
to  Elwell  V.  Shaw,  1  Am.  L.  Cas.  424 ;  Griswold  v.  Bigelow, 
6  Conn.  258 ;  Lockwood  v.  Sturdevant,  6  Conn.  373,  387.) 


-,  for  respondent. 


I.  It  was  contended  in  a  written  brief  filed  at  a  former 
term  by  Mr.  Reber,  (now  judge  of  St.  Louis  Court  of  Common 
Pleas,)  that  the  act  of  1825  (R.  C.  1825,  p.  417)  did  not  re- 
quire the  guardian  to  report  his  sale  to.  the  court ;  that  if  the 
court  had  the  implied  power  to  make  such  an  order,  a  failure 
of  the  guardian  to  execute  it  could  not  defeat  the  title  of  an 
honest  purchaser  who  had  no  control  over  him.  The  rule  in 
such  case  is,  where  the  law  requires  an  act  to  be  done  in  or- 
der to  pass  the  title,  there  it  must  be  performed  or  the  sale  is 
null.  The  law  requires  an  administrator's  sale  to  be  approved 
by  the  court.  (19  Mo.  461.)  If  not  approved  it  is  void. 
So  also  no  title  passes  by  an  administrator's  sale  unless  he 
execute  a  deed.  (18  Mo.  561.)  So  also  the  sheriff's  return 
is  indispensable  to  the  title  of  a  tenant  by  elegit.  (1  Barn. 
&  Aid.  40.)  But  an  irregularity,  in  a  matter  which  is  not 
an  essential  link  in  the  chain  of  facts  which  pass  title,  does 
not  vitiate  in  a  collateral  proceeding;  as,  for  instance,  a 
sheriff's  failure  to  return  his  execution,  where  he  has  other- 
wise conformed  to  the  law  and  executed^  a  deed  to  the  pur- 
chaser. And  yet,  where  the  sheriff^s  return  is  the  title  (as  in 
the  case  of  an  eligit)  there  it  must  be  shown.  (See  Lessee  of 
Stall  V.  McAlester,  9  Ohio,  19 ;  Wheaton  v.  Sexton's  Lessee, 
4  Wheat.  503 ;  Palmer  v.  Oakley,  2  Dougl.  495,)  In  all 
the  cases  where  a  report  of  sale  or  confirmation  is  held  ne- 
cessary, it  is  on  account  of  a  statute.  (Young  v.  Keogh,  11 
111.  642 ;  Rea  v.  McCachron,  13  Wend.  465  ;  Lessee  of  Cur- 
tis V.  Norton,  1  Ohio,  136  ;  17  Mo.  71,  442.)  No  confirma- 
tion of  the  sale  is  required  either  by  the  law  or  by  the  order 
under  which  the  sale  was  made.  The  duty  of  the  purchaser 
was  performed  when  he  paid  the  purchase  money  and  re- 
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ceived  his  deed.  Every  thing  was  regularly  done  up  to  that 
period.  The  land  was  sold  for  more  than  the  appraised 
value ;  and  the  purchaser  and  those  claiming  under  him  have 
held  under  the  sale  for  more  than  twenty  years. 

Napton,  Judge,  delivered  the  opinion  of  the  court. 

The  title  of  the  defendant  in  this  case  was  derived  from  a 
sale  by  a  guardian  made  in  pursuance  of  an  order  of  the 
county  court  of  St.  Louis  county.  The  law  under  which  the 
court  acted  is  the  seventh  section  of  the  act  concerning  mi- 
nors, orphans  and  guardians  in  the  revised  code  of  1825.  (R. 
C.  1825,  p.  417.)  That  section  is  as  follows:  "Sec.  7.  Be 
it  further  enacted,  that  it  shall  be  lawful  for  any  guardian  of 
any  minor,  who  is  committed  to  his  or  her  care  for  tuition, 
and  who  has  lands  or  tenements,  for  the  purpose  of  educa- 
tion, to  apply  to  the  court  of  probate  of  the  proper  county  for 
leave  to  sell  the  said  lands  or  tenements,  or  such  part  thereof 
as  may  be  necessary  to  complete  the  education  of  such  mi- 
nor, or  to  mortgage  the  same  for  any  sum  not  less  than  two- 
thirds  of  the  real  value,  as  the  court  shall  tliink  proper."  The 
remainder  of  the  section,  and  some  subsequent  provisions,  re- 
late to  the  duties  of  the  court  and  of  the  guardian  concerning 
settlements  of  the  guardian's  accounts  and  the  application  of 
the  money  to  the  education  of  the  minor.  Nothing  more  is 
said  in  the  act  concerning  the  authority  to  sell  or  the  manner 
in  which  the  authority  shall  be  executed. 

The  agreed  case  shows  that  the  order  for  Turpin  to  sell  the 
land  of  his  daughter  and  ward  was  made  at  the  May  term  of 
the  county  court ;  that  the  appraisement  was  made  a  few 
days  after  the  date  of  the  order ;  and  that  the  deed  was  ex- 
ecuted on  the  3d  of  October  of  the  same  year.  The  objec- 
tions to  this  title  are,  firsts  that  the  records  of  the  court 
show  no  return  whatever  to  the  court  by  the  guardian  of 
any  action  by  him  imder  the  order,  and  consequently  the 
court  never  passed  upon  or  sanctioned  the  sale,  and  no  title 
vested  until  such  approval ;  secondly^  that  the  deed  was  made 
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after  the  term  of  the  court  to  vhich  the  guardian  was  direct- 
ed to  report,  and  that  at  this  time  his  power  and  authority 
under  the  order  had  ceased ;  and  thirdly^  that  the  affidavit 
and  appraisement  were  improperly  admitted  in  evidence. 

We  think  the  affidavit  and  appraisement  were  properly  ad- 
mitted. They  were  not  matters  of  record,  but  proceedings 
in  pais;  and  the  principle  that  a  court  speaks  only  by  its 
records  is  not  applicable. 

The  act  of  1825  does  not  expressly  confer  upon  tlie  county 
court  the  power  to  order  a  sale,  but  it  does  confer  the  power 
by  necessary  implication.  There  is  in  the  act  no  restriction 
upon  the  kind  of  sale  which  the  court  may  order — ^whether  it 
shall  be  public  or  private ;  nor  does  the  law  require  that  the 
sale  shall  be  reported  to  the  court  or  subject  to  its  revision. 
The  order  of  the  court  however  in  this  case  was,  that  the 
guardian  should  report  his  proceedings  to  the  next  term  of 
the  court.  The  order  authorized  the  guardian  to  sell  the  lot 
at  private  sale,  provided  hj  would  have  it  appraised  by  three 
disinterested  householders,  and  could  sell  for  two-thirds  of 
its  appraised  value.  He  was  then  directed  to  report  his  pro- 
ceedings to  the  court.  No  report  was  ever  made ;  nor  do 
the  records  of  the  court  show  that  after  the  order  any  thing 
was  ever  done  in  relation  to  this  land,  its  sale,  or  the  proceeds 
of  the  sale  ;  nor  was  any  settlement  ever  made  by  the  guar- 
dian, either  in  relation  to  this  land  or  any  other  matter  ap- 
pertaining to  his  guardianship.  It  appears,  however,  from 
the  affidavit  and  appraisement  produced  at  the  trial  as  ori- 
ginal papers  and  proved,  that  the  lot  was  appraised  as  direct- 
ed by  the  court,  and  that  the  sale  was  made  for  about  one 
hundred  dollars  more  than  the  value  at  which  it  was  ap- 
praised. The  purchase  money,  it  is  agreed,  was  paid.  The 
deed  of  the  guardian  recited  the  order  of  the  court  and  the 
appraisement,  and  purported  to  convey  the  title  of  the  minor 
in  pursuance  of  the  authority  conferred  by  the  order. 

The  question  is  whether  the  failure  of  the  guardian  to 
comply  with  the  order  of  th6- court  in  making  report  of  his 
sale  invalidates  the  title  of  the  purchaser.    If  the  title  of 
38 — ^voL.  XXV. 
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the  purchaser  depended  on  the  approval  and  sanction  of  the 
court,  there  could  of  course  be  no  title  anterior  to  such  ap- 
proval. But  here  neither  the  law  nor  the  order  of  the  court 
makes  the  title  depend  upon  the  sanction  of  the  court.  The 
guardian  is  authorized  to  sell,  and  of  course  to  convey,  after 
he  has  procured  an  appraisement,  and  for  a  sum  not  less  than 
a  fixed  proportion  of  its  appraised  value.  Then  he  is  directed 
to  report  his  proceedings,  not,  it  would  seem,  so  much  with 
any  view  that  the  court  should  exercise  its  judgment  upon 
the  policy  or  propriety  of  the  sale  generally,  but  principally 
to  enable  the  court  to  pass  upon  the  validity  of  his  acts,  so 
far  as  previous  restraints  had  been  imposed,  and  to  control 
and  direct  a  proper  application  of  the  proceeds.  To  hold  the 
title  of  the  purchaser  dependent  upon  the  return  and  report 
of  the  guardian,  is  to  hold  him  responsible  for  a  matter  over 
which  he  has  no  control.  He  can  look  to  the  order  of  the 
court  and  see  whether  there  is  authority  to  sell,  and  if  so, 
how  far  that  authority  is  restricted ;  but  when  he  sees  an  or- 
der and  that  the  terms,  upon  which  the  power  to  sell  depends, 
have  been  complied  with,  he  is  not  responsible  for  the  subse- 
quent misconduct  of  the  guardian.  His  title  can  not  and 
ought  not  to  ht  invalidated  by  matters  happening  subsequent 
to  its  vesting.  We  might  as  well  require  him  to  see  to  the 
application  of  the  purchase  money. 

Undoubtedly  where  a  title  can  not  be  consummated  with- 
out certain  acts  being  done  and  an  approval  by  the  court  of 
those  acts,  the  case  is  different.  The  sales  of  administrators 
under  the  statute  are  of  this  character.  But  no  provision  is 
made  in  the  guardian  law  of  1825  to  secure  the  supervision 
of  the  court  over  the  sale ;  none  which  looks  to  an  approval 
by  the  court  as  a  preliminary  to  the  purchaser's  title. 

The  deed  from  the  guardian  is  made  in  strict  conformity 
to  the  order  of  the  court,  and  it  is  not  easy  to  see  how  it 
could  have  been  executed  in  any  other  way  than  it  was,  in 
order  to  convey  the  title  of  the  ward.  It  recites  the  terms  of 
the  power  and  their  fulfilment,  and  purports  to  pass  the  in- 
terest of  the  ward  by  virtue  of  the  power.    The  Connecticut 
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cases,  to  which  reference  has  been  made  in  the  argument,  are 
not  applicable.  (6  Conn.  258;  6  Conn.  373.)  In  these 
cases,  the  administrators,  on  the  face  of  their  deeds,  did  not 
profess  to  convey  the  interest  of  the  decedent,  but  their  own ; 
and  the  waranties  were  against  their  own  acts.  Nor  is  the 
doctrine  concerning  attorneys  in  fact,  or  the  general  law  of 
principal  and  agent,  in  reference  to  conveyances,  pertinent  to 
the  case  of  a  guardian  or  administrator.  (1  American  Lea. 
Cas.  424.)  The  guardian  does  not  act  as  agent  of  his  ward, 
or  under  a  power  of  attorney  from  liim  either  express  or  im- 
plied, but  he  derives  his  power  to  sell  and  convey  from  the 
law  and  the  action  of  the  court  under  the  law.  If  he  fol- 
lowed this,  and  acts  under  this,  his  deed  is  binding  upon  the 
ward. 

The  remaining  objection  to  be  considered  in  this  case  is 
the  one  which  denies  to  the  guardian,  after  the  term  has 
lapsed  at  which  he  was  directed  to  report,  all  authority  or 
power  to  sell.  It  is  said  that  when  the  August  term  of  the 
coimty  court  of  St.  Louis  had  passed,  thd  authority  confer- 
red by  the  order  in  May  was  gone,  and  the  case  is  likened  to 
a  writ  which  an  officer  undertakes  to  execute  after  the  return 
day  has  passed.  Writs  are  issued  by  a  clerk  at  the  instance 
of  a  party,  and  their  form  and  time  of  return  are  regulated  by 
law.  After  the  return  day  the  writ  is  but  blank  paper,  and 
the  officer  who  acts  under  it  is  a  mere  trespasser.  In  this 
case  the  order  of  the  court  can  not  be  construed  as  intending 
to  limit  the  period  within  which  a  sale  could  be  made.  It 
authorizes  a  private  sale,  and  the  only  restriction  in  the  order 
to  this  authority  is,  that  the  lot  shall  be  appraised  and  the 
sale  shall  not  be  made  at  a  price  below  two-thirds  of  its  ap- 
praised value.  It  does  not  in  terms  declare  at  what  time  the 
sale  may  be  thus  made,  nor  does  it  appear  to  be  reasonably 
inferable  from  its  language  that  there  was  on  the  part  of  the 
court  any  intention  to  compel  the  guardian  to  sell  imme- 
diately or  within  any  given  period.  He  is  directed  to  return 
his  proceedings  under  the  order  to  the  next  term ;  but  this 
would  only  appear  to  be  a  direction  that,  so  soon  as  a  sale 
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was  made,  the  proceedings  should  be  placed  before  the  court 
at  the  first  term  after  such  sale.  If  no  sale  was  made  there 
was  nothing  to  return ;  and  it  would  hardly  have  been  con- 
tended in  this  case,  that  if,  after  the  sale  in  October,  the  guar- 
dian had  duly  returned  a  statement  of  the  same,  and  the  sale 
had  been  approved  and  confirmed,  the  sale  would  neverthe- 
less have  been  void  because  made  after  the  lapse  of  the  first 
term  succeeding  the  one  at  which  the  order  was  made.  The 
truth  is,  it  does  not  very  clearly  appear  how  the  title  of  the 
purchaser  could  have  been  affected  by  any  action  of  the  court 
subsequent  to  the  sale,  had  all  the  proceedings,  as  they  ought, 
been  properly  returned.  The  order  was  strictly  pursued. 
The  sale  was  made  on  the  terms  directed.  What  authority 
had  the  court  to  set  it  aside,  if  they  so  desired,  and  what  con- 
trol could  they  exercise  over  it  ?  The  act  gives  them  none. 
They  had  reserved  none  in  the  original  order ;  and  it  would 
seem  that  the  only  purpose  to  be  accomplished,  or  that  could 
be  attained,  by  requiring  a  return,  was  to  enable  the  court  to 
see  that  their  direction  had  been  followed,  and  to  make  such 
disposition  of  the  purchase  money  as  would  forward  the  ob- 
jects for  which  the  sale  was  made.  So  far  as  the  purchaser 
is  concerned,  who  had  a  deed  executed  after  every  prelimi- 
nary step  which  the  law  or  the  order  of  the  court  required, 
it  was  a  matter  of  perfect  indifference  whether  the  guardian 
complied  with  his  duty  in  returning  the  proceedings  into 
court  or  not.  His  title  was  the  same  with  or  without  a 
return. 

We  do  not  wish  to  be  understood  as  saying  that  such  an 
order  as  the  county  court  made  in  this  case  would  warrant  a 
guardian  at  any  remote  period  of  time  to  undertake  its  ex- 
ecution. Cases  might  be  put  in  which  the  lapse  of  time 
would  be  very  material,  but  it  is  plain  that  five  or  six  months 
is  no  reasonable  period  for  effecting  a  private  sale  of  land, 
and  that  the  real  injury  which  the  minor  has  in  this  case  sus- 
tained does  not  arise  from  the  time  when  the  order  was  ex- 
ecuted, but  from  an  entire  failure  to  report  its  execution,  or 
to  account  for  the  money  which  the  sale  produced.    Whilst 
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it  is  to  be  regretted  that  such  power  should  ever  be  confided 
to  a  court  in  such  a  loose  and  unconditional  manner,  or 
that  it  should  ever  be  delegated  to  a  guardian  in  the  same 
xmrestricted  mode,  and  whilst  it  is  also  probable  that  the 
power,  thus  entrusted  by  the  court  in  this  instance  to  the 
guardian,  has  been  grossly  abused,  we  are  not,  from  these 
considerations,  at  liberty  to  annul  the  title  of  an  honest  pur- 
chaser acquired  more  than  twenty  years  ago,  based  upon  the 
performance  of  every  act  on  his  part,  and  on  that  of  the  guar- 
dian, which  by  law  was  made  a  pro-requisite  to  its  validity. 
The  judgment  is  affirmed,  the  other  judges  concurring. 


Inhabftants  op  Palmyra,  Defendants  in  Error,  v.  Morton, 
PlaintiflF  in  Error. 

1.  The  trustees  of  the  town  of  Palmyra  had  power,  under  the  tenth  section  of 
the  act  incorporating  said  town,  (Local  Acts,  1845,  p.  151,)^if  the  owner  or 
occupier  of  lots  adjacent  to  the  streets  of  said  town  should  fidl  to  pave  the 
same  as  directed  by  the  ordinances — to  pave  the  same  and  recover  the  full  | 
expense  thereof  from  such  owner  or  occupier.  The  charter,  authorizing 
such  assessments,  is  in  conformity  to  the  constitution. 

2.  Such  a  suit  is  properly  brought  in  the  name  of  the  corporation. 

8.  A  member  of  a  municipal  corporation  will  be  presumed  to  be  aware  of  its 
by-laws  and  ordinances. 

Error  to  Marion  Circuit  Court. 

Lipscomb  and  Lacklandy  for  plaintifif  in  error. 

I.  The  trustees  had  no  right  by  authority  of  law  to  require 
Morton  to  curb  and  pave  the  streets  in  front  of  his  property. 
The  street  is  public  property,  a  matter  of  public  concern,  and 
can  therefore  be  made  only  by  a  general  tax  imposed  upon 
the  citizens  and  proprietors  in  proportion  to  the  value  of 
their  property.  The  proceedings  against  Morton,  if  sustain- 
ed, would  be  the  imposition  of  a  special  and  partial  tax  upon 
one  individual  for  a  public  benefit ;  or,  in  other  words,  the 
taking  of  private  property  for  public  use  without  just  com- 
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pensation.  The  legislature  has  no  power  to  do  this,  and  could 
confer  no  such  power  upon  the  trustees  of  the  town  of  Pal- 
myra. 

n.  Morton  was  never  requested  to  pave  and  curb.  The 
ordinance  can  not  be  construed  into  a  requisition  upon  Mor- 
ton. The  notice  in  the  Palmyra  Whig  is  not  a  sufficient  no- 
tice to  Morton. 

III.  There  is  nothing  in  the  record  showing  that  the  trus- 
tees of  Palmyra  ever  paid  out  money  for  which  this  suit  is 
brought. 

IV.  This  suit  should  have  been  brought  by  the  trustees,  and 
not  by  the  inhabitants  as  appears  by  the  record. 

McCabe  and  Dryden^  for  defendant  in  error. 

Richardson,  Judge,  delivered  the  opinion  of  the  court. 

The  plaintiffs  were  incorporated  a  body  politic  by  an  act 
of  the  general  assembly,  approved  March  8d,  1845,  (Sess. 
Acts,  1845,  p.  152,)  by  the  name  of  "  The  Inhabitants  of  the 
Town  of  Palmyra,"  and  by  that  name  were  authorized  to 
sue  and  be  sued.  The  corporate  powers  of  the  town  were 
vested  in  a  board  of  trustees,  to  consist  of  five  members  to  be 
chosen  by  the  qualified  voters  of  the  town,  who  were  author- 
ized by  the  tenth  section  "  to  have  the  footways  and  side-walks 
of  the  streets  paved  at  the  expense  of  the  owners  or  occupiers 
of  the  adjacent  lots ;  and  if  such  owner  or  occupier  fail  to 
pave  the  same  a«  directed  by  ordinances,  said  trustees  shall 
pave  the  same  and  recover  the  full  expense  thereof  from  such 
owner  or  occupier,  before  any  court  of  competent  jurisdiction, 
by  action  of  debt.'*  On  the  3d  of  May,  1863,  an  ordinance 
was  passed  by  the  trustees,  requiring  the  owners  or  occupiers 
of  property  fronting  on  Main  street,  from  Church  to  Jefifer- 
son  street,  to  curb  and  pave  the  same — ^the  curbing  to  be  of 
rock  not  less  than  tliree  inches  thick,  and  the  paving  to  be 
of  the  width  of  eleven  feet,  and  to  be  completed  on  or  before 
the  first  day  of  September  following.  The  defendant  failed 
to  have  the  paving  and  curbing  done  in  front  of  his  property ; 
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and  in  October,  1868,  it  was  done  by  order  of  the  trustees, 
for  the  expenses  of  which  this  suit  was  brought.  On  the 
trial  only  two  instructions  were  asked,  which  were  refused. 
They  are  as  follows :  "  1.  That  unless  the  jury  believe  from 
the  evidence  that  the  defendant  requested  the  plaintiffs  to  curb 
and  pave  in  front  of  the  lots  in  question,  or  to  have  said  curb- 
ing and  paving  done,  they  will  find  for  the  defendant.  2. 
That  unless  they  believe  from  the  testimony  that  the  money, 
alleged  to  have  been  paid  by  the  plaintiffs  for  curbing  and 
paving  in  front  of  said  lots,  was  so  paid  by  plaintiff  at  defen- 
dant's request,  they  will  find  for  defendant."  The  verdict 
was  for  the  plaintiffs ;  after  which  the  defendant  moved  for  a 
new  trial,  and  in  arrest  of  judgment ;  but  the  motions  were 
overruled. 

The  main  objection  taken  by  defendant,  which  arises  on  the 
motion  in  arrest,  is  that  the  street  is  public  property  and  can 
only  be  improved  at  the  general  expense  ;  that  this  proceed- 
ing is  an  attempt  to  levy  a  special  tax  upon  one  individual 
for  a  public  benefit,  and  is  obnoxious  to  the  constitutional 
provision  which  declares  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation.  It  may  be 
observed  in  the  first  place,  that  there  is  no  attempt  here  to 
exercise  the  right  of  eminent  domain ;  for  it  was  not  pro- 
posed to  condemn  the  defendant's  property  to  public  use,  and 
it  is  unnecessary  to  discuss  the  character,  extent  or  limita- 
tion of  that  power.  Though  the  public  convenience  was  pro- 
moted by  making  pavement  on  the  street  designated  in  the 
ordinance,  yet  it  was  essentially  a  local  improvement,  and  it 
was  proper  that  the  owner  or  occupant  of  the  property  front- 
ing on  it  should  bear  the  burden  of  its  cost.  (Lockwood  v. 
The  City  of  St.  Louis,  24  Mo.  20.)  Examples  of  local  assess- 
ments for  partial  improvements  are  familiar  in  the  legislation 
of  states  and  municipal  corporations.  The  subject  has  been 
thoroughly  discussed,  and  every  principle  bearing  on  it  se- 
verely analyzed,  in  almost  every  state  of  the  Union  where  the 
power  has  been  exercised ;  and  it  is  now  as  firmly  established 
as  any  other  doctrine  of  American  law.    Each  county  builds 
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its  own  jails  and  court-bouse,  erects  bridges  and  opens  roads ; 
and  tbe  expenses  for  sucb  purposes  are  defrayed  by  levying  a 
county  tax.  Public  roads  are  worked  and  kept  in  repair  by 
the  inhabitants  of  particular  districts ;  school  houses  are  built 
at  the  expense  of  school  districts ;  marshes  are  drained  and 
river  banks  are  leveed,  and  the  expenses  of  these  improve- 
ments are  charged  upon  the  persons  in  the  vicinity,  although 
the  public  is  benefited  by  them.  So,  in  towns,  wells  and  cis- 
terns are  dug  and  kept  in  repair  at  the  expense  of  particular 
limits ;  and  in  cities  public  parks  and  wharves  are  established, 
streets  are  opened  and  paved,  sewers  are  made,  water-pipes 
are  laid,  and  the  expenses  thereof  are  charged  to  the  proper- 
ty holders  immediately  benefited  thereby.  It  is  the  exercise 
of  the  same  power  that  authorizes  districts,  counties  or  towns 
to  subscribe  for  public  improvements.  (27  Miss.  224;  5 
Gilm.  405 ;  1  McCook,  77 ;  9  Ben.  Monr.  626 ;  9  Humph. 
252 ;  4  Comst.  423.) 

The  right  of  a  municipal  corporation  to  require  the  owner 
to  pave  the  side-walk  in  front  of  his  property  may  be  derived 
from  its  duty  to  protect  the  public  health  and  to  prevent 
nuisances,  and  is  a  mere  police  regulation.  It  is  the  exer- 
tion of  the  same  power  that  prohibits  persons  from  throwing 
filth  into  the  streets,  or  from  obstructing  the  side-walks ;  that 
regulates  awnings ;  that  forbids  the  building  of  wooden 
houses  within  certain  districts ;  that  prescribes  the  quantity 
of  powder  which  may  be  kept  in  stores,  and  that  requires  the 
pavements  in  front  of  each  house  to  be  kept  clear  of  ice  and 
snow. 

The  suit  was  properly  brought  in  the  name  of  the  corpora- 
tion. It  was  the  duty  of  the  trustees  under  the  charter  to 
have  the  side-walks  paved,  if  the  owner  failed  to  do  it  in  the 
time  appointed  ;  but  they  are  merely  the  agents  of  the  cor- 
poration in  that  behalf,  and  had  no  cause  of  action  for  which 
they  could  sue,  any  more  than  a  cause  of  action  would  have 
accrued,  for  a  like  service,  to  the  constable,  marshal,  engi- 
neer, street  commissioner,  or  any  other  officer  or  agent  whose 
duty  it  was  to  superintend  the  work.     (Northern  Liberties  v. 
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St.  John's  Church,  13  Penn.  State,  104.)  In  this  case  the 
board  of  commissioners  were  authorized  to  recover  the  assess- 
ments, for  grading  and  paving  a  street,  made  on  the  owners 
of  property  that  fronted  the  street ;  yet  the  action  was  main- 
tained in  the  name  of  the  corporation. 

The  instructions  asked  by  defendant  were  properly  refused, 
for  they  sought  to  place  the  right  of  recovery  on  grounds  that 
would  paralyze  the  tenth  section  of  the  charter.  The  plain- 
tiffs could  recover,  on  a  familiar  principle  of  the  common  law, 
if  they  had  caused  the  work  to  be  done  and  paid  for  it  at  the 
defendant's  request ;  but  they  have  authority  to  cause  the 
side-walks  of  a  street  to  be  paved  at  the  expense  of  the  own- 
ers or  occupiers  of  property  fronting  on  it,  with  or  without 
their  consent,  and  express  power  is  given  to  recover  "  the  full 
expense  thereof  from  such  owner  or  occupier,"  without  the 
condition  of  having  first  paid  the  same. 

There  is  nothing  in  the  objection  that  the  defendant  was 
not  notified  of  the  ordinance ;  for  being  a  member  of  the  cor- 
poration, he  is  presumed  to  be  aware  of  its  by-laws.  (City 
of  London  v.  Venacie,  12  Mod.  269 ;  Glover  on  Corpora- 
tions, 290,  207.)  The  other  judges  concurring,  the  judg- 
ment will  be  affirmed. 


Woolfolk,  Respondent,  v.  Tate,  Appellant. 

1.  Where,  during  the  pending  of  a  motion  for  a  new  trial  on  the  ground  that 
the  verdict  is  against  the  weight  of  eridence,  a  cause  is  removed  to  another 
circuit  hy  an  act  of  the  legislature  transferring  the  county  in  which  the  suit 
is  pending  to  such  other  circuit,  the  judge  of  such  other  circuit  should  not 
decline  disturbing  the  verdict,  and  refuse  to  grant  a  new  trial,  on  the  ground 
that  the  judge,  not  having  heard  the  evidence  as  delivered  hy  the  witnesses 
on  the  stand,  had  not  had  the  opportunity  which  the  jury  had  of  deciding 
upon  the  credibility  of  the  witnesses.  If  embarrassed  tcom  such  cause,  the 
court  should  grant  a  new  trial. 

Appeal  from  Marion  Circuit  Court. 

Lipscotnby  for  appellant. 

I.  It  is  the  doctrine  of  this  court  that  motions  for  new  trials 
are  always  addressed  to  the  discretion  of  the  court  in  which 
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the  trial  was  had.  (16  Mo.  393.)  But  it  is  submitted  that 
this  court  is  not  in  this  case  called  upon  to  control  the  dis- 
cretion of  the  circuit  court  as  to  the  weight  of  testimony. 
That  court  expressly  declined  acting  upon  the  question  be- 
cause the  judge  then  sitting  was  not  the  judge  before  whom 
the  cause  was  tried. 
II.  The  verdict  was  against  the  evidence. 

r.  Ir.  and  it.  E.  Anderson^  for  respondent. 

I.  The  judge  of  the  circuit  court  properly  refused  to  dis- 
turb the  verdict.  The  presumptions  of  law  are  in  favor  of 
the  verdict. 

Richardson,  Judge,  delivered  the  opinion  of  the  court. 

This  case  was  tried  in  the  Marion  circuit  court,  at  the  July 
term,  1855,  before  Judge  Wells.  The  verdict  was  for  the 
plaintiff,  and  thereupon  the  defendant  filed  his  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  and  that  the  court  admitted  illegal  tes- 
timony. The  motion  was  not  heard  by  the  judge  who  tried 
the  cause,  but  was  continued  until  the  next  term,  and  in  the 
mean  time  Marion  county,  by  an  act  of  the  general  assembly, 
was  included  in  another  circxiit,  in  which  Judge  Redd  pre- 
sided. At  the  February  term,  1856,  the  motion  was  called 
and  overruled  for  the  reason,  as  assigned  by  the  court,  "  that 
the  cause  having  been  tried  before  Judge  Wells,  and  not 
having  heard  the  evidence  as  delivered  by  the  witnesses  on 
the  stand,  and  not  having  the  opportunity  which  the  jury  had 
of  deciding  upon  the  credibility  of  the  witnesses,  by  the  man- 
ner in  which  that  evidence  was  given,  the  court  is  unwilling 
to  disturb  the  verdict  on  the  ground  that  it  is  against  the 
weight  of  evidence."  Without  expressing  any  opinion  what- 
ever on  the  evidence  or  the  merits  of  the  motion,  we  think 
that,  imder  the  circumstances,  the  court  ought  to  have  sus- 
tained the  motion  and  ordered  a  new  trial.  A  party  to  a  suit 
has  the  same  right  to  have  his  motion  for  a  new  trial  heard 
and  duly  considered  as  he  has  to  institute  or  defend  an  action. 
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An  acknowledged  ground  for  granting  new  trials  is,  that  a 
verdict  is  against  the  weight  of  evidence ;  and  if,  in  this  case, 
the  court  was  embaihrassed  by  the  circumstajices,  and  could 
not  pass  on.  the  merits  of  the  motion,  it  ought  to  have  direct- 
ed a  new  trial.  It  is  better  to  allow  a  new  trial,  where  the 
court  for  any  cause  can  not  consider  the  merits  of  an  appli- 
cation for  that  purpose,  than  to  refuse  it ;  for  by  denying  the 
motion,  without  giving  a  party  the  benefit  of  being  heard  or 
of  having  his  reasons  considered,  irreparable  injury  may  be 
done,  while  on  the  other  hand  the  prevailing  party  in  the  ver- 
dict will  only  suffer  by  delay,  and  generally  will  secure  an- 
other verdict  if  he  is  entitled  to  it. 

With  the  concurrence  of  the  other  judges,  the  judgment 
is  reversed  and  the  cause  remanded. 


Wibbing,  Respondent,  v.  Powers,  Appellant. 

1.  A  material  man  instituted  proceedings  hy  adre  facias,  under  section  8  of  the 
"act  for  securing  liens  to  mechanics  abd  others/'  (R.  C.  1845,  p.  786,)  to  en- 
force a  lien ;  the  original  debtor — ^the  contractor—and  the  owner  of  the  build- 
ing were  made  parties  to  the  proceeding ;  the  plaintiff  dismissed  the  proceed- 
ing as  to  the  debtor ;  held  that,  having  dismissed  the  proceeding  as  to  the 
debtor,  there  was  no  part7  on  the  record  to  defend  the  suit,  and  the  cause 
could  not  proceed  against  the  owner  of  the  building  alone. 

2.  The  general  mechanics'  lien  hiw  of  1846  was  in  force  in  St  Louis  county  as 
fiur  as  it  was  not  inconsistent  with  the  local  act  of  1848. 

• 

Appeal  from  St.  Louis  Land  Court, 

A.  J.  P,  GareschSj  for  appellant. 
H.  N.  Harty  for  respondent. 

Scott,  Judge,  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  by  scire  facias  to  enforce  a  mechan- 
ic's lien  under  the  8th  section  of  the  "  act  for  securing  liens 
to  mechanics  and  others.''  (R.  C.  1845,  p.  783.)  Before  is- 
suing the  scire  facias  there  had  been  no  judgment  against  the 
contractor  for  the  labor  and  materials  furnished.    On  motion 


Digitized  by 


Google 


600  ST.  LOUIS. 

Wibbing  t.  Poweri. 


of  the  plaintiff,  the  cause  was  dismissed  as  to  the  defendant 
Eckert,  the  contractor,  and  a  judgment  was  taken  against 
Powers  only,  the  owner  of  the  building. 

It  is  clear  that  this  proceeding  can  not  be  sustained.  As 
the  plaintiff  discontinued  as  to  the  debtor,  there  was  no  party 
to  the  record  who  could  defend  the  suit.  It  is  no  answer  to 
this  objection  that  Eckert  could  not  be  found.  The  statute 
provided  a  mode  of  service  in  such  an  event.  (Sec.  9.) 
Powers,  the  owner,  was  not  brought  into  court  to  defend  the 
cause  of  action  against  Eckert,  the  contractor.  He  is  not 
presumed  to  know  any  thing  more  in  relation  to  the  demand 
against  the  contractor  than  any  other  person.  The  object  of 
calling  in  the  owner  of  the  building  is  to  give  him  an  oppor- 
tunity to  show  why  his  property  should  not  be  condenmed  to 
pay  the  debt  of  another.  The  contractor  is  the  only  person 
who  can  contest  the  validity  of  the  demand ;  and,  as  the  pro- 
ceeding was  dismissed  as  to  him,  there  was  no  person  to  de- 
fend the  claim  of  the  plaintiff.  This  case  is  as  if  a  creditor, 
proceeding  by  attachment  and  garnishment,  should  dismiss 
his  suit  against  the  defendant — ^the  debtor — and  afterwards 
take  steps  against  the  garnishee,  when  there  could  be  no 
judgment  which  he  could  be  condemned  to  satisfy. 

In  the  case  of  Schulemberg  v.  Gibson,  15  Mo.  287,  it  was 
held  that  the  general  law  in  relation  to  mechanics*  liens  still 
regulates  the  remedy,  and  continues  in  full  force  in  the  coun- 
ty of  St.  Louis,  in  all  its  provisions  not  inconsistent  with  the 
special  law.  The  other  judges  concurring,  the  judgment 
will  be  reversed  and  the  cause  remanded. 


[continued  to  vol.  XXVI.] 
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ABATEMENT. 

See  Practicb,  7. 

1.  A  fiiilure  to  make  all  the  representatlTes  of  a  deceased  plaintiff  and  a 
deceased  defendant  parties  to  the  sidt  on  or  before  the  third  term  after 
the  suggestion  of  the  deaths,  will  cause  the  suit  to  abate  only  as  to  those 
representatiyes  not  brought  in  and  made  parties ;  it  is  error  to  order  the 
sidt  to  abate  entirely.  Farreil's  Adm*r  v.  Brennan't  Adm'r,  88. 
ACCEPTANCE  OF  UNITED  STATES  SURVEY. 

See  Lands  Avn>  Land  Titlks. 
ACTIONS. 

See  JoiNDBB  OP  Actions.    Slakdeb. 
ADMINISTRATION. 

See  Guardians'  Sales. 

1.  The  probate  court  of  Ray  county  has  jurisdiction  to  entertain  a  motion 
for  an  order  directing  an  executor  to  pay  specific  legacies.  (Sess.  Acts, 
1868,  p.  890.)    Dameal  v.  Reeves'  Exec'r,  296. 

2.  The  widow  of  a  testator  is  a  competent  witness,  in  a  suit  upon  the  bond 
of  the  executor  of  the  will  of  such  testator,  to  prove  the  receipt  by  the 
executor  of  money  belonging  to  the  estate  that  had  not  been  invento- 
ried or  accounted  for.    Skenvoo^s  Adm'r  r.  Hill,  891. 

8.  The  bond  required  by  law  of  an  executor  is  broken  if  he  fiiil  to  make  a 

complete  and  perfisct  inventory  of  the  estate  of  his  testator ;  his  secu- 

,  rities  will  be  liable  for  a  fiulure  on  his  part  to  inventory  and  account  for 

money  of  the  testator  received  by  him  after  the  death  of  the  testator 

and  before  the  granting  of  the  letters  testamentary.    Ih, 

ADULTERY. 

See  EviDSNOB,  8. 
ADVANTAGES. 

See  Condemnation  and  Appbofbiation  to  Public  Uses. 
ADVERSE  POSSESSION. 
See  Limitation. 

89 — ^VOL.-  XXV, 
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AFFIDAVIT. 

See  CoNTiMUAKCE.    Landlobd  and  Tenant. 
AGREEMENT. 

See  Damages.     Bills  op  Exchange,  6.     Bills  op  Exchange  and 
Fbomissort  Notes,  6. 

1.  An  agreement  guaran^ring  the  performance  of  a  contract  preyiously  en- 
tered into  with  another,  though  in  writing,  must  hare  a  consideration 
to  he  valid  and  binding.    Pfeiffer  v.  Kingdand,  66. 

2.  To  constitute  an  enforceable  contract  it  must  be  founded  on  a  valuable 
consideration,  and  be  certain  and  definite  in  its  terms.  We$9(m  v.  Bor- 
ner,  81. 

AFFIDAVIT. 

See  Continuance.    Landlord  and  Tenant. 
AFFIRMANCE  OF  DEED  BY  MARRIED  WOMEN. 

See  Husband  and  Wife. 
AMENDMENT. 

See  Practice,  2. 
APPEAL. 
1.  A  writ  of  error  will  lie  to  the  decision  of  a  circuit  court  in  a  proceeding 
under  section  81  of  the  act  concerning  wills  to  set  aside  a  will  (R.  C. 
1845,  p.  1088) ;  the  thirty-second  section  of  said  act  does  not  confine  the 
remedy  of  a  party  aggrieved  to  an  appeal.    FarrtU's  AdnCr  v.  Brennan*» 
AdmW,  88. 
2.  A  proceeding  instituted  in  a  circuit  court  in  behalf  of  the  North  Mis- 
souri Railroad  Company,  under  its  charter,  to  obtain  a  condemnation  of 
land  upon  whioh  it  had  located  its  railroad,  is  a  proceeding  in  which  the 
court  acts  in  its  judicial  capacity ;  an  i^peal  will  lie  to  the  Supreme 
Court  from  the  final  judgment  of  the  circuit  court  in  such  proceeding. 
North  Missouri  Railroad  Co,  v.  Lackland,  515. 
8.  To  authorize  an  appeal  to  the  Supreme  Court,  final  judgment  should 
have  been  rendered  in  the  court  from  whose  decision  the  appeal  is  taken. 
The  State  v.  Shehane,  565. 
APPEARANCE. 

1.  The  fkct  tiiat  the  defendant,  A.  ^.,  when  the  cause  was  called  for  trial 
and  he  was  called  into  court,  appeared  and  oljected  to  the  court's  pro- 
ceeding with  the  cause  on  the  ground  that  he  had  not  been  served  with 
process  as  required  by  law,  is  not  such  an  appearance  as  would  make^ 
judgment  by  de&ult  against  him  regular.  Smith's  Adm'r  v.  RaXUns, 
408. 
APPROVAL  OF  GUARDIAN'S  SALE. 

See  Guardian's  Sale. 
ARREST  OF  JUDGMENT. 

See  Practice,  41. 
ASSAULT  WITH  INTENT  TO  KILL. 
See  Crimes  and  Punishments,  10. 
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ASSESSMENT. 

See  School  Tax. 
ASSESSMENT  OF  BENEFITS  AND  ADVANTAGES.    - 

See  CoNDKMKATioir  AND  Apfbopriatiok  of  Pritate  Pbopbrtt  to 

PUBLIO  USKS. 

ATTACHMENT. 

1.  The  fact  that  an  express  company,  receiring  goods  from  a  vendor  to 
be  transported  and  delivered  to  a  vendee  upon  the  payment  of  the  price, 
renders  itself  tiable  to  respond  to  the  vendor  for  the  price  in  conse- 
quence of  its  delivering  the  goods  to  the  vendee  without  the  payment 
of  the  price,  will  not  entitle  it  to  sue  the  vendee  by  attachment  under 
subdivision  18  of  section  1  of  the  attachment  act  (R.  C.  1856,  p.  289.) 
Richardson's  Missouri  Express  Co,  v.  Cunningham,  896. 

AUTHENTICATION. 

See  Justices'  Cottbts,  8,  8. 

BENEFITS. 

See   CONDBMNATION    AND    ApFROPRIATION  OP    PrIVATB    PROPERTY  TO 

Public  Uses. 
BILL  OF  EXCEPTIONS. 

See  Practicb,  14,  16,  88. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  It  is  a  good  defence  to  an  action  on  a  promissory  note  that  it  was  given 
to  the  plaintiff  in  furtherance  of  an  attempt  on  his  part  to  defraud  his 
creditors.    Hamilton  v.  ScuU*s  AdmW,  166. 

2.  Where  a  negotiate  promissory  note  is  drawn  in  fkvor  of  a  married 
woman,  she  may,  with  the  assent  of  her  husband,  legally  transfer  the 
same  by  an  endorsement  in  her  own  name.  McLain  v.  Weidemeyer^ 
864. 

8.  This  assent  is  sufUdently  shown  if  it  appear  ibtX  the  note,  so  endorsed 
by  her  in  her  own  name,  was  executed  in  her  &vor  in  consideration 
of  the  transfer  by  her  to  the  maker  thereof  of  a  bUl  of  exchange  tmns- 
mitted  to  her  by  her  husband,  absent  in  CaUfomia.    lb. 

4.  To  constitute  a  valid  transfer  by  the  payee  of  a  negotiable  promissory 
note,  it  is  not  necessary  that  the  assignment  be  by  endorsement ;  a 
deed  of  assignment  for  the  benefit  of  creditors  purporting  to  assign  the 
same  is  sufficient :  such  an  assignee  may  maintain  an  action  upon  the 
note  in  his  own  name.    lb, 

6.  Though  a  promissory  note  given  by  way  of  compromise  of  a  doubtftil 
right  is  valid  and  binding,  it  is  a  good  defence  that  it  was  obtained 
through  a  ftuudulent  suppression  of  the  truth.    Stq)hens  v.  Spiers,  886. 

6.  An  instrument  in  the  following  form — **  I  promise  to  pay  G.  W.  Crow 
one  hundred  dollars  if  the  M.  T.  Lewis  county  road  is  not  opened  and 
kept  open  along  the  creek  where  it  is  now  located,  or  if  said  Crow 
should  make  null  the  present  proceedings  of  the  court  and  commission- 
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era  as  already  had  and  done  by  them.  I  also  agree  that  if  said  road  is 
opened  and  kept  open  that  said  Crow  shall  hare  all  the  damages  that 
may  erer  be  assessed  me  for  the  same.  February  7,  1865.  [Signed] 
Jacob  Harmon" — is  within  secticm  1  of  the  act  concerning  bonds  and 
notes,  (R.  C.  1846,  p.  189,)  and  imports  a  consideration ;  it  is  not  cham- 
pertous  on  its  fiice.     Crow  y.  Harmon,  417. 

7.  Where  the  payee  of  a  negotiable  promissory  note  assign  the  same,  not 
for  value,  but  fraudulently,  with  a  yiew  to  prevent  the  maker  from  set> 
ting  up  by  way  of  set-off  a  demand  against  the  payee,  the  maker  may 
in  a  suit  agunst  him  by  such  assignee  or  endorser,  plead  the  fraudu- 
lent assignment,  and  set-off  such  demand.    MartindaiU  y.  Hudson,  422. 

BOATS  AND  VESSELS. 

1.  The  custom  or  usage  authorizing  those  engaged  in  the  transportation 
of  merchandise  to  advance  to  forwarding  agents  the  existing  charges 
thereon,  and  to  hold  the  consignees  and  ownen  liable  therefor,  does  not 
extend  to  or  cover  advances  made  on  demands  upon  the  consignees  or 
ownen  wholly  foreign  to,  and  disconnected  with,  any  cost  or  charge  for 
transportation.    Steamboat  Virginia  v.  Kraft,  76. 

2.  A  master  of  a  vessel,  as  such,  has  power  to  bind  the  ownera  for  necessa- 
ries and  repaira  only :  the  burden  of  proving  the  necessity  lies  upon  the 
creditor.     Clark  v.  Humphreys,  99. 

8.  A  custom  or  usage  of  trade,  to  be  valid  and  binding,  must  be  reasona- 
ble.   76. 

4.  A  custom  or  usage  among  masten  and  clerks  of  steamboats  for  the  mas- 
ter to  draw  bills  of  exchange  upon  the  clerk,  and  negotiate  the  same,  is 
an  unreasonable  custom  and  can  not  be  invoked  to  fix  a  liability  upon 
the  ownen  to  the  parties  to  whom  such  bills  of  exchange  may  be  trans- 
ferred, lb. 
BONA  FroE  PURCHASER. 

1.  To  constitute  a  penon  a  bona  fide  purchaser  for  value  without  notice 
within  the  rule  that  protects  such  a  purchaser  the  purchase  money 
should  be  paid  before  notice  is  received.    Pan/  v.  Fubton,  166. 
BOND. 

See  Executor's  Bond. 
BY-LAWS. 

See  Corporation. 


c 


carondelet  common. 

See  Lands  and  Land  Titlbs. 

certificate. 

See  JnsTiCBs'  Courts,  8. 

cestui  que  trust. 

See  Tbuit. 
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CHANGE  OF  VENUE. 

1.  Where  a  petition  of  a  defendant  in  a  criminal  prosecution  for  a  change 
of  yenue  sets  forth  one  of  the  statutory  grounds  for  such  change,  the 
order  removing  the  cause  will  not  be  rendered  null  and  void  by  reason 
of  an  omission  to  specify  therein  the  cause  of  removal.  State  v.  Wbr- 
reU,  206. 

2.  Where  two  are  jointly  indicted,  and  one  only  applies  for  a  change  of  ve- 
nue, an  order  removing  the  cause  will  be  effectual  only  as  to  the  one  so 
applying ;  if  a  recognizance  be  in  such  case  entered  into  by  both  to  ap- 
pear in  the  court  to  which  the  cause  is  removed,  it  will  be  void  as  to 
the  one  not  applying  for  a  change  of  venue.  The  State  v.  Wether/ord, 
489. 

CHARTER. 

See  St.  Louis.    Fatbttb.    Palmyra.     Co7a>BifKATiON  and  Appbo- 
PHiATiON  OP  Private  Property  to  Public  Uses. 

1.  The  act  incorporating  the  city  of  Fayette  confers  upon  the  mayor  there- 
of the  same  jurisdiction,  in  cases  arising  in  said  city,  that  justices  of  the 
peace  have  in  their  respective  townships;  (Sess.  Acts,  1856,  Ac^j.  Sess. 
p.  212,  sec.  11 ;)  he  can  not  entertain  jurisdiction  of  an  action  for  a 
penalty  exceeding  ninety  dollars  imposed  by  an  ordinance  of  said  city. 
Cltif  of  Fayette  v.  Sha/hih,  445. 

2.  The  feet  that  the  directors  of  an  incorporated  company  may  have  viola- 
ted the  provisions  of  the  charter  of  the  company  will  not  release  a  sub- 
scriber to  the  stock  of  the  company  from  his  liability  to  pay  calls  made 
upon  his  subscription  of  stock.  Hannibal,  Ralls  County  and  Paris  Plank 
Road  Co.  V.  Mene/ee,  547. 

CHOSE  IN  ACTION. 

1.  If  personal  property,  other  than  choses  in  action,  be  in  such  a  situation 
that  the  husband  may,  if  he  will,  lawfully  take  it  into  his  hands  at  any 
moment,  this  is  a  sufficient  reduction  into  possession,  although  he  should 
not  actually  take  it  into  his  custody.     Walker's  AdvCr  v.  WaUoer,  867. 

2.  Where  a  husband  is  in  possession  of  personal  property  bequeathed  to 
his  wi&  by  a  former  husband,  as  administrator  of  such  former  husband, 
and  he  make^  a  final  settlement,  and  it  is  ordered  by  the  court  that  he 
and  his  wife  retain  all  the  estate  of  the  deceased  in  their  hands :  hdd^ 
that  the  husband's  possession  as  administrator  ceases,  and  his  possession 
jure  mariti  commences,  at  the  date  of  such  order ;  this  would  not  how- 
ever be  a  reduction  into  possession  by  him  of  a  bond  or  note  for  the 
wife's  money  taken  by  him  as  administrator.    lb, 

CITY  OF  FAYETTE. 

See  Faybtte. 
CITY  ORDINANCES. 

See  Palmyra. 
CITY  OF  PALMYRA. 

See  Palmyra. 
CITY  OF  ST.  LOUIS. 

See  St.  Louis. 
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1.  The  state,  by  virtue  of  its  eminent  domain,  has  the  right  to  take  prirate 
property  for  publid  use.    Newb^  y.  Platte  Ommtyf  268. 

2.  The  state  can  rightfully  exercise  this  right  only  in  cases  of  public  ne> 
cessity,  and  then  only  upon  paying  the  owner  a  just  compensation.    76. 

3.  It  is  competent  for  the  legislature  to  provide  that,  in  determining  the 
just  compensation  to  which  the  owner  of  property  appropriated  to  pub- 
lic use  is  entitled  under  the  constitution,  the  benefits  and  advantages  ac- 
cruing to  such  owner  in  respect  of  the  residue  of  his  property  unappro- 
priated, in  consequence  of  the  use  to  which  the  part  taken  is  applied, 
shall  be  taken  into  consideration.    (Scott,  J.,  dissenting.)    76. 

4.  This  right  of  providing  that  benefits  and  advantages  shall  be  taken  in 
consideration  in  determining  the  just  compensation  required  by  the 
constitution  is  based  upon  the  general  taxing  power.    76. 

5.  Such  a  provision  is  in  effect  an  assessment  or  tax  on  benefits ;  being 
such,  and  not  a  tax  on  property,  properly  speaking,  it  is  not  in  conflict 
with  the  provision  of  the  constitution  requiring  that  all  property  sub- 
ject to  taxation  shall  be  taxed  in  proportion  to  its  value.    76. 

6.  The  seventeenth  section  of  article  2  of  the  general  act  of  1845,  "  for  open- 
ing and  repairing  public  roads  and  highways,  (R.  C.  1845,  p.  974,)  pro- 
viding that  in  assessing  the  damages  sustained  by  a  person  by  reason  of 
a  road's  passing  over  his  land  "  the  commissioners  shall  take  into  con- 
sideration the  advantages  as  well  as  the  disadvantages  of  the  road  to 
such  person,"  is  in  harmony  with  the  constitution.    76. 

7.  The  benefits  to  be  charged  against  to  ac^acent  land  owners  are,  it  seems, 
the  direct  and  pec\iliar  benefits  resulting  to  them  in  particular,  and  not 
the  general  benefit  accruing  to  them  in  common  with  other  land  owners 
firom  the  building  of  the  road.    76. 

8.  The  building  of  a  railroad  by  a  private  corporation,  under  the  authority 
of  the  legislature,  for  the  accommodation  of  the  public,  is  a  public  use 
for  which  private  property  may  be  lawfully  taken.  Walther  v.  Warner, 
277. 

9.  Legislative  acts  authorizing  the  taking  of  private  property  for  public 
use  are  unconstitutional  unless  they  provide  the  owner  with  a  proper 
remedy  to  obtain  a  just  compensation.    76. 

10.  This  remedy  must  be  an  efficient  one ;  there  must  be  an  adequate  ftmd, 
and  an  appropriate  legal  remedy  to  enforce  its  application ;  a  judgment 
against  a  private  corporation  is  not  sufficient.    76. 

11.  In  proceedings  instituted  by  the  Pacific  Railroad  Company  to  obtain 
title  to  land  upon  which  said  company  had  located  its  railroad,  a  judg- 
ment was  rendered  against  the  company  for  the  damages  assessed,  and 
an  order  was  made  transferring  the  title  to  the  land  to  the  company  ; 
fM,  that  actual  payment  of  the  damages  was  essential  to  the  vesting  of 
the  title  in  the  company ;  no  entry  upon  said  land  prior  to  such  pay- 
ment for  the  purpose  of  constructing  the  railroad  could  be  justified. 
76. 

12.  It  is  competent,  it  seems,  for  the  legislature  to  authorize  entries  upon 
private  property  without  compensation  for  the  purpose  of  making  exam- 
inations and  surveys  preliminary  to  the  location  of  a  railroad.    76. 
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18.  The  second  section  of  the  act  of  February  28, 1858,  amendatorj  of  the 
charter  of  St  Louis  of  March  8, 1851,  is  constitutional  in  so  fiir  as  it  re- 
quired that  in  pajing  the  value  of  land  taken  for  the  opening,  widening 
or  altering  of  a  lane,  alley,  street,  &c.,  the  city  should  pay  the  value  to 
the  public  generally  of  the  proposed  improvement,  and  that  the  bahmce 
should  be  assessed  "  against  the  ovner  or  owners  of  the  property  front- 
ing on  such  lane,  alley,  street,  avenue,  wharf  or  square,  and  in  the 
blocks  next  a4iacent,  on  either  side  or  end  thereof,  according  to  the 
value  of  the  property  so  assessed  and  in  the  proportion  that  the  owners 
thereof  may  be  respectively  benefited  by  the  proposed  improvement." 
Garrett  v.  City  of  St.  Louis,  505. 

'  14.  Such  assessments  against  adjacent  owners  in  respect  of  the  benefits  re 
ceived  by  them  from  the  opening,  widening  or  altering  a  street,  &c.,  are 
a  constitutional  exercise  of  the  taxing  power.    lb, 

15.  A  proceeding  instituted  in  a  circuit  court  in  behalf  of  the  North  Missouri 
Railroad  Company,  underits  charter,  to  obtain  a  condemnation  of  land 
upon  which  it  had  located  its  raUroad,  is  a  proceeding  in  which  the 
court  acts  in  its  judicial  capacity ;  an  appeal  will  lie  to  the  Supreme 
Court  from  the  final  judgment  of  the  circuit  court  in  such  proceeding. 
North  Mistomi  RaUroad  Co,  v.  Lackland,  515.  North  Miaaourt  Railroad 
Co,  V.  Reynal,  584. 

16.  Quere:  Whether  it  would  be  competent  for  the  legislature,  in  provid- 
ing a  mode  for  the  condemnation  and  appropriation  of  private  property 
to  public  uses,  to  make  the  judgment  of  a  special  tribunal  final,  and 
thus  place  the  matter  beyond  the  control  of  the  courts.     76. 

17.  The  North  Missouri  Railroad  Company  instituted  proceedings  under 
its  charter  to  obtain  a  condemnation  of  land  upon  which  its  railroad 
was  located ;  held,  that  said  company  might,  at  any  time  before  final 
judgment  in  such  proceeding,  change  the  route  of  the  railroad  and  dis- 
miss the  proceeding,    lb, 

18.  The  eighth  section  of  the  "  act  to  authorize  the  formation  of  associations 
to  construct  plank  roads  and  macadamized  roads,"  approved  February 
27, 1851,  (Sess.  Acts,  1851,  p.  259,)  is  in  conformity  to  the  constitution 
in  so  &r  as  it  authorizes  the  jury,  appointed  to  assess  the  damages  re- 
ceived by  the  land  owner,  to  take  into  consideration  the  "  advantages 
of  said  road  to  said  owner."  Louisiana  ^  Frankford  Plank  Road  Co,  v. 
Pickett,  585. 

19.  The  ''advantages"  which  may  be  taken  into  consideration  in  determin- 
ing the  "just  compensation"  to  which  the  land  owner  is  entitied,  are 
the  direct  and  peculiar  benefits  or  advantages  accruing  to  him  in  par- 
ticular in  respect  of  the  residue  of  his  land  unappropriated,  and  not  any 
general  benefit  or  increase  of  value  received  by  such  land  in  common 
with  other  lands  in  the  neighborhood.    76. 

20.  The  provision  contained  in  the  eighth  section  of  the  "  act  to  authorize 
the  formation  of  associations  to  construct  plank  roads  and  macadamized 
roads,  (Sess.  Acts,  1851,  p.  259,)  authorizing  the  appointment  of  a 
"jury  of  ^t^  disinterested  land  owners  of  the  county  to  assess  the  dam 
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ages,"  &c.,  is  in  conformity  with  the  constitution ;  they  do  not  perform 
the  proper  and  usual  Amctions  of  a  jury  in  civil  or  criminal  cases,    lb. 

21.  In  a  petition  in  hehalf  of  the  North  Missouri  Railroad  Company  for 
the  condemnation  of  the  land  upon  which  its  railroad  was  located,  it  was 
alleged  that  the  road  passed  hills  and  valleys,  and  that  a  strip  of  one 
hundred  and  fifty  feet  in  width  was  necessary  for  the  construction  of  the 
road;  hdd,  that  this  allegation  was  not  traversable.  North  Missouri 
Bailroad  Co.  v.  Gott,  640. 

22.  In  a  proceeding,  instituted  in  behalf  of  the  North  Missouri  Railroad 

Company  to  condemn  land,  three  commissioners  or  viewers  were,  in 
accordance  with  prayer  of  the  petition,  appointed  to  assess  the  damages ; 
hdd — it  not  appearing  that  said  company  had  accepted  the  provisions  of 
the  general  railroad  law  of  February  24,  1853,  (Sess.  Acts,  1853,  p. 
128,)  requiring  the  appointment  of  five  oonunissioners,  &c. — ^that  the 
proceeding  was  properly  conducted  under  the  act  of  incorporation  of 
March  3,  1851.    (Sess.  Acts,  1851,  p.  488.)    76. 

23.  The  benefits  that  may  be  charged,  under  section  9  of  the  act  incorpo- 
rating the  Pacific  Railroad  (Sess.  Acts,  1849,  p.  219),  against  land  own- 
ers adjacent  to  said  road — portions  of  whose  lands  may  be  taken  and  ap- 
propriated to  public  uae — and  deducted  from  the  value  of  the  land 
taken,  in  estimating  the  "just  compensation"  to  which  such  land  own- 
ers are  entitled,  are  the  direct  and  peculiar  benefits  resulting  to  them 
in  particular,  and  not  the  general  benefits  or  advantages  they,  in  com- 
mon with  other  land  owners  in  the  vicinity,  derive  from  the  use  to  which 
the  portions  taken  are  appropriated.    Pacific  Bailroad  v.  Chrystalf  544. 

24.  The  "value" — in  the  sense  of  the  ninth  section  of  said  actn-of  the 
land  taken  is  its  value  independent  of  the  location  of  the  railroad ;  and 
the  "  disadvantages,"  that  may  be  taken  into  consideration,  are  the  in- 
juries resulting  to  the  land  owner,  in  respect  of  the  residue  of  the  tract 
unappropriated,  from  the  particular  mode  in  which  part  thereof  is  taken, 
or  the  use  to  which  it  is  applied.    76. 

COMMON. 

See  Lands  and  Land  Titles. 
COMPETENCY. 

See  Witness. 
CONFESSION  OF  JUDGMENT. 

See  Justices'  Coubts,  5,  6. 
CONSIDERATION. 

See  Agreement,  1,  2.   Bills  of  Exchange  and  Promissobt  Notes,  5. 
CONSTABLE. 

See  School  Tax. 

CONSTITUTIONAL  LAW. 

See  Condemnation  and  Appropriation  op  Private  Property  to" 
PcTBLic  Uses. 
1.  The  state,  by  virtue  of  its  eminent  domain,  has  the  right  to  take  private 
property  for  public  use.    Netcby  v.  Platte  County,  258. 
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2.  The  state  can  rightflillj  exercise  this  right  only  in  cases  of  public  neces- 
sitj,  and  then  only  upon  paying  the  owner  a  just  compensation.    76. 

8.  It  is  competent  tor  the  legislature  to  provide  that,  in  determining  the 
just  compensation  to  which  the  owner  of  property  appropriated  to  pub- 
lic use  is  entitled  under  the  constitution,  the  benefits  and  advantages 
accruing  to  such  owner  in  respect  of  the  residue  of  his  property  unap- 
propriated, in  consequence  of  the  use  to  which  the  part  taken  is  applied, 
shall  be  taken  into  consideration.    (Scott,  J.,  dissenting.)    lb, 

4.  This  right  of  providing  that  benefits  and  advantages  shall  be  taken  into 
consideration  in  determining  the  just  compensation  required  by  the  con- 
stitution is  based  upon  the  general  taxing  power,    lb, 

5.  Such  a  provision  is  in  effect  an  assessment  or  tax  on  benefits ;  being 
such,  and  not  a  tax  on  property,  properly  speaking,  it  is  not  in  conflict 
with  the  provision  of  the  constitution  requiring  that  all  property  subject 
to  taxation  shall  be  taxed  in  proportion  to  its  value.    76. 

6.  The  seventeenth  section  of  article  2  of  the  general  act  of  1845, ''  for  open 
ing  and  repairing  public  roads  and  highways,'*  (R.  C.  1846,  p.  974,)  pro- 
viding that  in  assessuig  the  damages  sustained  by  a  person  by  reason  of 
a  road's  passing  over  his  land  **  the  commissioners  shall  take  into  consid- 
eration the  advantages  as  well  as  the  disadvantages  of  the  road  to  such 
person"  is  in  harmony  with  the  constitution.    76. 

7.  The  building  of  a  railroad  by  a  private  corporation,  under  the  authority 
of  the  legislature,  for  the  accommodation  of  the  public,  is  a  public  use 
for  which  private  property  may  be  lawfiilly  taken.  Walther  v.  War- 
ner, 277. 

8.  Legislative  acts  authorizing  the  taking  of  private  property  for  public  use 
are  unconstitutional  unless  they  provide  the  owner  with  a  proper  reme- 
dy to  obtain  a  just  compensation.    76. 

9.  This  remedy  must  be  an  efficient  one ;  there  must  be  an  adequate  fUnd, 
and  an  appropriate  legal  remedy  to  enforce  its  application ;  a  judgment 
against  a  private  corporation  is  not  sufficient.    76. 

10.  In  proceedings  instituted  by  the  Pacific  Railroad  Company  to  obtain  title 
to  land  upon  which  said  company  had  located  its  railroad,  a  judgment 
was  rendered  against  the  company  for  the  damages  assessed,  and  an  or- 
der was  made  transferring  the  title  to  the  land  to  the  company ;  hddf 
that  actual  payment  of  the  damages  was  essential  to  the  vesting  of  the 
title  in  the  company;  no  entry  upon  said  land  prior  to  such  payment  for 
the  purpose  of  constructing  the  railroad  could  be  justified.    76. 

11.  It  is  competent,  it  seems,  for  the  legislature  to  authorize  entries  upon 
private  property  without  compensation  for  the  purpose  of  making  exam- 
inations and  surveys  preliminary  to  the  location  of  a  railroad,    lb. 

12.  The  pardoning  power  belongs  exclusively  to  the  executive  department 
of  the  government  and  can  not  be  exercised  by  the  legislative  depart- 
ment    The  State  v.  Sloaa,  291. 

18.  The  "act  to  relieve  certain  persons  fit>m  the  penalties  of  an  act  entitled 
'an  act  to  regulate  dram-shops,'  approved  December  18, 1856,  (R.  C. 
1856,  p.  682,)"  approved  February  12,  1857,  (Sess.  Acts,  1867,  p.  60,) 
releasing  all  persons,  then  indicted  for  violations  of  the  said  act  to  regu- 
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late  dram-shops  committed  before  December  15, 1866,  from  prosecution, 
provided  each  indiyidual  shall  pay  all  the  costs  and  a  fee  of  two  dol- 
lars to  the  drcnit  attorney — and  dedaring  that  whenever  any  person  so 
indicted  shall  pay  said  costs  and  fee,  it  shall  be  the  duty  of  the  drcnit 
judge  to  order  said  case  to  be  dismissed — is  unconstitutional,  it  being 
an  attempted  ezerdse  of  the  pardoning  power,  and  also  an  interference 
with  the  judicial  department  of  the  government    lb, 

14.  The  second  section  of  the  act  of  February  28,  1868,  amendatory  of  the 
charter  of  St  Louis  of  March  8, 1861,  is  constitutional  in  so  fiir  as  it  re- 
quired that  in  paying  the  value  of  land  taken  for  the  opening,  widening 
or  altering  of  a  lane,  alley,  street,  &c.,  the  dty  should  pay  the  value  to 
the  public  generally  of  the  proposed  improvement,  and  that  the  balance 
should  be  assessed  "  against  the  owner  or  owners  of  the  property  front- 
ing on  such  lane,  alley,  street,  avenue,  wharf  or  square,  and  in  the 
blocks  next  adjacent,  on  either  side  or  end  thereof,  according  to  the 
value  of  the  property  so  assessed  and  in  the  proportion  that  the  owners 
thereof  may  be  respectivdy  benefited  by  the  proposed  improvement" 
GarreU  v.  City  of  St,  Lotus,  606. 

16.  Such  assessments  against  adjacent  owners  in  respect  of  the  benefits  re- 
ceived by  them  fr^m  the  opening,  widening  or  altering  a  street,  &c.,  are 
a  constitutional  ezerdse  of  the  taxing  power.    lb, 

16.  Q^ere :  Whether  it  would  be  competent  for  the  leg^islature,  in  providing 
a  mode  for  the  condemnation  and  appropriation  of  private  property  to 
public  uses,  to  make  the  judgment  of  a  special  tribunal  final,  and  thus^ 
place  the  matter  beyond  the  control  of  the  courts.  North  Missowri  Rail- 
road Co.  V.  Lackland,  616.    North  Missouri  Rcdbroad  Co,  v.  Beynal,  684. 

17.  The  eighth  section  of  the  "  act  to  authorize  the  formation  of  associations 
to  construct  plank  roads  and  macadamized  roads,"  improved  February 
27,  1861,  (Sess.  Acts,  1861,  p.  269,)  is  in  conformity  to  the  constitution 
in  so  &r  as  it  authorizes  the  jury,  appointed  to  assess  the  damages  re- 
ceived by  the  land  owner,  to  take  into  consideration  the  **  advantages  of 
said  road  to  said  owner."  Louisiana  find  Frank/ord  Plank  Road  Co,  v. 
Pickett,  686. 

18.  The  provision  contained  in  the  eighth  section  of  the  "  act  to  authorize 
the  formation  of  assodations  to  construct  plank  roads  and  macadamized 
roads,  (Sess.  Acts,  1861,  p.  269,)  authorizing  the  appointment  of  a  "jury 
of  five  disinterested  land  owners  of  the  county  to  assess  the  damages," 
&c.,  is  in  conformity  with  the  constitution ;  they  do  not  perform  the 
proper  and  usual  f\mctions  of  a  jury  in  dvil  or  criminal  cases,    lb, 

CONSTRUCTION. 

See  Evidence,  17,  18.    Foreign  Law. 

1.  In  determining  the  meaning  of  a  written  instrument,  the  acts  of  the  par- 
ties thereto  are  entitled  to  great  weight.    Patterson  v.  Camden,  18. 

2.  Although,  as  a  general  rule,  the  interpretation  of  written  instruments 
belongs  to  the  oourt  and  not  to  the  jury,  the  construction  and  true  inter- 
pretation of  commerdal  correspondence  may,  under  proper  circum- 
stances, be  properly  left  to  the  consideration  of  the  jury.  Fagin  v. 
Connoly,  94. 
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CONSTRUCTION— COmftnuof.; 

8.  A  fiulure  to  pay  a  nominal  consideration  can  not  be  shown  to  defeat  a 
deed.    Draper  v.  Shoot,  197. 

CONTINUANCE. 

1.  Where  an  affidavit  for  a  continuance  is  filed,  the  court  should  not  per- 
mit it  to  be  strengthened  by  other  affidavits  of  the  same  person.  The 
State  V.  Buckner,  167. 

2.  Where  a  motion  for  a  continuance  on  the  ground  of  the  absence  of  k 
material  witness  is  overruled,  the  Supreme  Court  will  not  hold  it  to 
be  error  if  it  clearly  appear  that  the  testimony  of  the  absent  witness 
would  not  have  afl^ted  the  result    The  StaU  v.  Worrell,  205. 

CONVEYANCE. 

See  Notice.    Ybndob  and  Purchaseb.    Patent. 

1.  A  patent  to  a  fictitious  person  is  a  nullity.  Thomas  v.  Wyatt,  24. 
Thomas  T.  Boemer,  27. 

2.  A  failure  to  pay  a  nominal  consideration  can  not  be  shown  to  defeat  a 
deed.    Draper  y.  Shoot,  197. 

8.  A  deed  was  executed  in  the  following  form :  "  This  indenture,  made 
and  entered  into  this,  &c.,  by  and  between  A.  B.  and  C.  D.,  of,  &c.,  of 
the  first  part,  and  ^.  F.,  of,  &c.,  of  the  second  part,  witnesseth,  &c. 
In  testimony  whereof,  the  said  parties  of  ihe  first  part  have  hereunto 
set  their  hands  and  seals  the  day,  &c.  [Signed]  G.  H.  (seal),  I.  J. 
(seal),  attorneys  for  A.  B.  and  C.  D."  Held,  to  be  the  deed  of  the 
principals,  A.  B.  and  C.  D.     Martin  v.  Almond,  818. 

CORPORATION. 

See  Condemnation  and  Appbopbiation  op  Pbivatb  Pbopbbtt  to 
PuBLio  Uses.    Chabteb. 

1.  The  fSfict  that  the  directors  of  an  incorporated  company  may  have  viola- 
ted the  provisions  of  the  charter  "of  the  company  will  not  release  a  sub- 
scriber to  the  stock  of  the  company  from  his  liability  to  pay  calls  made 
upon  his  subscription  of  stock.  Hannibal,  Balls  County  and  Paris  Plank 
Road  Co,  V.  Menefee,  647. 

2.  The  trustees  of  the  town  of  Palmyra  had  power,  under  the  tenth  section 
of  the  act  incorporating  said  town,  (Local  Acts,  1845,  p.  151,) — ^if  the 
owner  or  occupier  of  lots  a^acent  to  the  streets  of  said  town  should  fail 
to  pave  the  same  as  directed  by  the  ordinances — ^to  pave  the  same  and 
recover  the  full  expense  thereof  firom  such  owner  or  occupier.  The 
charter,  authorizing  such  assessments,  is  in  conformity  to  the  constitu- 
tion.   Inhabitants  of  Palmyra  v.  Morton,  592. 

8.  Such  a  suit  is  properly  brought  in  the  name  of  the  corporation.    76. 
4.  A  member  of  a  municipal  corporation  will  be  presumed  to  be  aware  of 
its  by-laws  and  ordinances.    lb, 

COSTS. 

1.  The  provision  contained  in  section  11  of  article  2  of  the  act  concerning 
costs,  (R.  C.  1856,  p.  461,)  that  if  the  jury  feil  to  declare,  in  the  case  of 
the  acquittal  of  a  person  indicted,  by  whom  the  costs  shall  be  paid — ^the 
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COSTS— {  Continued.) 

prosecutor  or  the  countj — ^the  court  shall  render  judgment  against  the 
prosecutor  for  costs,  is  not  applicable  to  cases  in  which  persons  had  be- 
come prosecutors  under  the  revised  code  of  1845.  Where  the  indictment, 
with  the  prosecutor's  name  endorsed,  was  pending  previous  to  the  taking 
effect  of  the  revised  code  of  1856,  the  tenth  section  of  article  2  of  the  act 
concerning  costs  in  the  revised  code  of  1845  (R.  C.  1845,  p.  249)  is  ap- 
plicable.    The  State  v.  Berry,  855. 

2.  The  state  is  liable  to  pay  costs  in  a  criminal  prosecution  against  a  slave 
only  in  case  the  slave  is  convicted  of  a  capital  ofl^ce  and  is  executed ; 
an  escape  of  the  slave  from  custody  or  his  execution  by  a  mob,  either 
before  or  after  conviction,  would  not  be  sufficient  to  render  the  state  lia- 
ble for  costs.     Calhoun  v.  Bvffington,  448. 

8.  Where  a  railroad  company,  after  having  commenced  proceedings  for  the 
condemnation  of  land  upon  which  its  railroad  is  located,  exercises  its 
right  of  dismissing  the  proceedings  before  the  judgment  of  the  court 
upon  the  report  of  the  viewers  or  commissioners  is  rendered,  the  com- 
pany should  pay  the  costs  and  expenses  growing  out  of  the  suit  North 
Mi880uri  BaUroad  Co.  v.  Beynal,  584.    lb.  v.  Lackland,  515. 

COUNTER  CLAIM. 

See  Pleading. 
COURT. 

See  CoNSTEUCTiox,  2.    Evidbnce,  17.    Appeal,  2.    Pbobate  Court. 

CREDITORS. 

See  Fraud  and  Fraudulent  Contxyances,  2. 
CRIMES  AND  PUNISHMENTS. 

See  Practice  and  Proceedings  in  Criminal  Cases. 

1.  A  jury,  in  the  case  of  an  indictment  for  murder,  were  instn^cted  as  fol- 
lows :  "  If  you  have  a  reasonable' doubt  of  defendant's  guilt,  you  should 
acquit ;  but  a  doubt,  to  authorize  an  acquittal  on  that  ground,  ought  to 
be  a  substantial  doubt  touching  defendant's  guilt,  and  not  a  mere  pos- 
sibility of  his  innocence :"  held,  that  the  instruction  was  good.  The 
State  V.  Nueslein,  111. 

2.  To  constitute  murder  in  the  first  degree,  it  is  not  necessary  that  the 
fiital  stroke  be  given  with  the  specific  intent  to  kill ;  it  is  sufficient  if  it 
be  given  wilflilly  and  maliciously,  and  with  the  intent  to  inflict  great 
bodily  harm.    lb. 

8.  Whether  a  weapon  used,  a  stick  or  club,  is  of  a  character  likely  to  pro- 
duce death  or  great  bodily  harm  is  a  question  of  fact  to  be  passed  upon 
by  the  jury.    lb. 

4.  S.,  a  cripple,  deformed  from  infiuicy,  was  indicted  for  murder ;  held,  that 
evidence  was  inadmissible  in  his  behalf  to  show  that  by  reason  of  his 
weak  and  crippled  condition  of  body  he  was  rendered  nervous  and  pecu- 
liarly sensitive  to  fear  from  external  violence.    The  State  v.  Shoultz,  128. 

5.  Where  one  wilf\illy  shoots  and  kUls  another  in  malice,  it  is  murder  in 
the  first  degree,  and  not  murder  in  the  second  degree,    lb. 
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CBIMES  AND  PUNISHMENTS— CCbnftnii«rf.; 

6.  In  the  case  of  an  indictment  for  adultery,  the  declarationB  and  admissions 
of  the  defendant  are  competent  evidence  to  prove  that  he  was  a  married 
man  at  the  time  of  the  alleged  adultery.    The  State  y.  McDonald,  176. 

7.  An  indictmeqf  charging  a  sale  by  defendant  of  intoxicating  liquors 
"  without  his  then  and  there  having  a  dram-shop  keeper's  license,  inn- 
keeper's license,  or  any  other  legal  authority  to  sell  said  intoxicating 
liquor  at  said  place,  in  manner  and  form  aforesaid,  contrary,"  &c., 
sufficiently  charges  a  want  of  authority  to  sell.  The  State  v.  Sutton, 
800. 

8.  The  utterance  in  public  of  words  grossly  obscene,  in  such  a  manner  as 
to  outrage  decency  and  be  injurious  to  public  morals,  though  not  an 
open  and  notorious  act  of  public  indecency  within  the  statute,  is  a  mis- 
demeanor at  common  law  and  punishable  as  such.  The  State  v.  Ap- 
pling, 815. 

9.  An  indictment  founded  on  section  88  of  article  2  of  the  act  concerning 
crimes  and  punishments  (R.  C.  1845,  p.  851)  charged  that  the  defendant 
did  "  feloniously  make  an  assault  on  the  body  of  one  C.  H.  with  a  large 
stick  of  the  length  of  four  feet  and  the  thickness  of  four  inches,  which 
stick  he  the  said  £.  F.  then  and  there  held  in  both  his  hands,  and  with 
the  stick  aforesaid  did  then  and  there  inflict  on  the  body  of  the  said 
C.  H.  great  bodily  harm  under  such  circumstances  which  would  have 
constituted  manslaughter  if  death  had  ensued,  contrary,"  &c. ;  held  in- 

-  sufficient  in  that  it  did  not  charge  the  inflicting  of  the  great  bodily  harm 
feloniously.     The  State  v.  Feaster,  824. 

10.  There  may  be  an  assault  with  intent  to  kill,  although  there  is  no  striking 
or  wounding ;  it  would  be  error  to  instruct  the  jury  that  if  the  defendant 
might  have  struck,  and  did  not,  they  should  flnd  defendant  not  guilty. 
The  State  v.  McClure,  888. 

11.  An  indictment^  founded  on  section  28  of  article  8  of  the  act  concerning 
crimes  and  punishments,  (R.  C.  1845,  p.  404,)  charging  that  the  defen- 
dant did  **  wilftilly  and  contemptuously  disturb  a  congration  of  people 
met  for  religious  worship,"  &c.,  is  bad.     The  StaU  v.  Mitchdl,  420. 

12.  An  indictment  charging  that  the  defendant  "  with  force  and  arms,  at 
&c.,  upon  the  body  of  one  £.  J.,  then  and  there  being,  feloniously  did 
make  an  assault,  and  then  and  there  feloniously  and  forcibly  did  attempt 
to  ravish  and  unlawftiUy  and  carnally  know  the  said  £.  J.  against  her 
will,  who  was  then  and  there  a  woman  of  the  age  of  ten  years  and  up- 
wards, contrary,"  &c.,  is  bad  under  section  87  of  article  2  of  the  act  con- 
cerning crimes  and  punishments  (R.  C.  1845,  p.  850,^  in  that  it  does  not 
charge  an  assault  unth  intent  to  ravish ;  it  is  also  bad  under  section  1  of 
article  9  of  said  act    The  State  v.  Boss,  426. 

18.  An  Indictment,  founded  on  section  28  of  article  8  of  the  act  concern- 
ing crimes  and  punishments  (R.  C.  1845,  p.  404),  charging  that  the  de- 
fendant, on,  &c,  at,  &c.,  "did  disturb  a  congregation  of  people  then 
and  there  met  for  religious  worship,  by  then  and  there  making  an  as- 
sault upon  one  H.,  so  near  to  the  place  of  worship  of  said  congregation 
of  people  as  to  disturb  the  order  of  the  meeting,  contrary,"  &c.,  is  in- 
sufficient.    The  State  t.  Bankhead,  558. 
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CRIMINAL  LAW. 

See  Crimes  and  Puitishmbktb.  Fbacticb  and  Proceedings  in  Crim- 
iKAL  Cases. 

CURTESY. 

1.  Upon  a  descent  cast  no  entiy  or  actual  possession  is  necessary  in  order 
to  entitle  a  husband  to  curtesy.    Stqihens  t.  HumB,  849. 

CUSTOM. 

1.  The  custom  or  usage  authorizing  those  engaged  in  the  transportation 
of  merchandise  to  advance  to  forwarding  agents  the  existing  charges 
thereon,  and  to  hold  the  consignees  and  owners  liable  therefor,  does  not 
extend  to  or  cover  advances  made  on  demands  upon  the  consignees  or 
owners  wbdly  foreign  to,  and  disconnected  with,  any  cost  or  charge  for 
transportation.    Steamboat  Virgima  ▼.  Krafts  76. 

2.  A  custom  or  usage  of  trade,  to  be  valid  and  binding,  must  be  reasona- 
ble.    Clark  V.  Humphreys,  99. 

8.  A  custom  or  usage  among  masters  and  clerks  of  steamboats  for  the  mas- 
ter to  draw  bills  of  exchange  upon  the  derk,  and  negotiate  the  same,  is 
an  unreasonable  custom  and  can  not  be  invoked  to  fix  a  liability  upon 
the  owners  to  the  parties  to  whom  such  bills  of  exchange  may  be  trans- 
ferred.   76. 

D 

DAMAGES. 

1.  Where  an  employee  is  discharged  before  the  term  of  his  employment 
expires,  the  contract  price  of  his  services  will  be,  prima  facUy  the  meas- 
ure of  the  damages  received  by  him  from  the  breach  of  the  contract 
Neams  v.  Harbert,  852. 

2.  The  Hannibal  and  St.  Joseph  Railroad  Company  entered— under  the  se- 
cond section  of  the  "act  to  amend  an  act  entitled  'an  act  to  incorporate 
the  Hannibal  and  St  Joseph  Railroad  Company,' "  approved  February 
28,  1868,  (Sess.  Acts,  1858,  p.  821,)— upon  the  land  of  plaintilS'  and  cut 
timber  for  the  construction  of  their  raiboad ;  held,  that  the  plaintiff  was 
not  entitled  to  treble  damages  under  the  "  act  to  prevent  certain  tres- 
passes." (R.  C.  1845,  p.  1068.)  Lindell  v.  Hanmbal  and  St,  Jo9q)h 
BaUroad  Co.,  550. 

DEED. 

See  Contetancb. 
DEFAULT. 

See  JuiMiMSNT  BY  Default. 
DELIVERY. 

1.  Five  hogsheads  of  sugar  lying  on  the  wharf  of  St  Louis  were  purchased 
by  sample ;  hdd,  that  a  delivery  to  the  purchaser  of  the  city  weigher's 
certificate  and  a  bill  of  the  price  constituted  a  sufficient  delivery  <tf  the 
sugar.     Glasgow  v.  Nicholson,  29. 
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DEMAND. 

1.  In  order  that  a  conftable  may,  under  section  2  of  article  7  of  the  act 
to  provide  for  the  organization,  support  and  goyemment  of  common 
schools,  (Sess.  Acts,  1858,  p.  169,  and  R.  »C.  1855,  p.  1489,)  lawAillj 
leyj  upon  a  delinquent's  goods  and  chattels,  he  must  first  demand  the 
payment  of  the  assessment    Aiktstm  t.  Amkk,  404. 

2.  In  a  suit  to  recorer  the  yalue  of  property  wrongftilly  conrerted,  it  is 
too  late  to  object  for  the  first  time  in  the  Supreme  Court  tiiat  no  de- 
mand was  made.    Fdden  t.  Hendrick,  411. 

DEMURRER. 

1.  A  demurrer  should  be  resorted  td  to  raise  the  defence  of  the  statute  of 
limitations,  if  at  all,  only  where  it  clearly  appears  that  the  plaintifi*s 
case  has  been  fully  stated,  and  that  being  so  stated  no  recovery  can  be 
had.    McNair  t.  Lott,  182. 

2.  Where  an  answer  improperly  blends  and  defectively  states  matters  set 
forth  therein  as  a  defence  and  as  a  counter  claim,  the  proper  mode  of 
taking  advantage  of  the  defect  is,  not  by  demurrer  to  the  whole  an- 
swer, but  by  motion  to  strike  out  either  the  whole  of  it  or  such  por- 
tions as  are  defectively  pleaded.    Kinney  v.  MiUer,  576. 

DEPOSITIONS. 

1.  The  fiu^  that  depositions  oflfered  in  evidence  may  contain  incompetent 
and  illegal  evidence  will  not  justify  the  rejection  of  them  altogether. 
The  court  should  point  out  and  exclude  the  inadmissible  portions. 
BamUUm  v.  Schua'9  Adm'r,  165. 

DESCENT  CAST. 
See  Curtesy. 
DETAINER. 

See  FoRoiBLB  Entbt  and  Detaines. 
DISTURBING  PUBLIC  WORSHIP. 

See  Crimes  and  Punishments,  11,  18. 
DIVORCE. 
1.  The  complainant  in  an  action  for  divorce  must  be  a  resident  of  this  state, 
otherwise  the  petition  may  be  properly  dismissed.    Kiruae  v.  Shtse,  68. 

DOMAIN,  EMINENT. 

See  Condemnation  and  Appropriation  op  Private  Propbrtt  to 
Public  Uses. 
DRAM-SHOPS. 

See  Pardoning  Power.    Crimes  and  Punishments. 

E 

EJECTMENT. 

1.  A  person  in  possession  of  premises  at  the  commencement  of  an  action 
of  ejectment,  to  which  he  is  not  made  a  party,  can  not  be  dispossessed  by 
virtue  of  a  writ  of  habere  facias  possessionem  issued  under  a  judgment  for 
plaintiff  in  said  suit.     Garrison  v.  Saviffnac,  47. 
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EMINENT  DOMAIN. 

See  CONDBHNATION    AND    APPBOPSIATION  OF    PbIYATB    PbOPBRTT  TO 

Public  Uses. 
EQUITY. 

See  Partitiok,  1.    Estoppel,  1.    LAin>8  and  1jlsi>  Titles. 

1.  Where  a  purchaser  of  hind  accepts  firom  his  vendor  a  conveyance  with 
full  warranty  of  title,  there  heing  no  fraud  in  the  sale,  and  the  posses- 
sion of  the  purchaser  remaining  undisturbed,  he  can  not  be  relieved 
against  the  payment  of  the  purchase  money  on  the  mere  ground  of  a 
defect  of  title.     Connor  v.  Eddy,  72. 

2.  Equitable  relief  can  not  be  given  in  a  suit  asserting  a  legal  right  and  seek- 
ing its  enforcement.     Walker^s  AdmW  v.  Walker,  867. 

8.  At  law  the  husband  can  not  make  a  gift  direct  to  the  wife ;  and  though 
equity,  where  the  intent  is  clear  that  she  shall  eigoy  the  property  granted 
to  her  separate  use,  will  in  such  case  interfere  and  constitute  the  hus- 
band a  trustee  and  compel  him  to  execute  the  trust,  yet  the  proof  of  the 
trust  must  be  clear  and  unequivocal,    lb. 

4.  One  of  several  cestuis  que  trust  can  not  single  out  a  portion  of  the  trust 
property  and  allege  an  exclusive  right  thereto,  and  assert  that  right 
in  an  action  for  its  possession.    Edioards  v.  Wdton,  879. 

6.  Where  trust  funds  are  misapplied,  the  cestui  que  trust  may  follow  the  pro- 
perty acquired  therewith,  and  assert  the  trust  as  against  any  one  taking 
with  notice.    lb. 

EQUITY  OF  REDEMPTION. 

See  MoRTQAOB. 
ESTOPPEL. 

1.  Where  a  purchaser  of  land  executes  a  deed  of  trust,  with  warrant  of 
title,  to  secure  to  the  vendor  the  payment  of  the  purchase  money,  he  is 
not  estopped  by  his  warranty  to  avail  himself  of  any  relief  to  which  he 
would  otherwise  be  entitled  by  virtue  of  the  vendor's  covenants  to  him- 
self.    Connor  v.  Eddy,  72. 

2.  A  defendant  who  appears  and  files  an  answer  to  a  petition  will  be  pre- 
cluded from  taking  advantage  of  a  defect  in  the  return  of  service  of 
process  upon  himself.    PkilUbart  v.  Evans,  828. 

EVIDENCE. 

See  HusBAKD  awd  Wife.    Statute  op  Frauds,  2.    Limitation,  2,  4. 
Witness. 

1.  In  determining  the  meaning  of  a  written  instrument,  the  acts  of  the  par- 
ties thereto  are  entitled  to  great  weight    Patterson  v.  Camden,  18. 

2.  Where  a  deed  of  conveyance  is  duly  acknowledged  and  recorded,  and 
is  shown  not  to  be  within  the  power  of  the  party  wishing  to  use  the 
same,  a  certified  copy  thereof  is  admissible  in  evidence ;  no  notice  to 
produce  the  original  is  required.     Giibert  v.  Boyd,  27. 

8.  The  appointment  of  trustees  may  be  proven  by  parol  evidence,  where 
it  does  not  appear  that  the  evidence  of  the  appointment  is  in  writiiig. 
76. 
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4.  Olqections  to  the  admission  of  testimony  should  be  specific,  not  general. 

Grimm  v.  Gamache,  41. 

5.  To  make  the  contents  of  a  document — a  periodical  publication^ — ^in  a  for- 
eign language  evidence,  it  must  be  translated,  and  be  brought  home  to 
the  party  against  whom  it  is  sought  to  be  used.    Meyer  v.  Witter,  84. 

6.  S.,  a  cripple,  deformed  from  in&ncy,  was  indicted  for  murder ;  held,  that 
evidence  was  inadmissible  in  his  behalf  to  show  that  by  reason  of  his 
weak  and  crif^led  condition  of  body  he  was  rendered  nervous  and  pecu- 
liarly sensitive  to  fear  from  external  violence.     The  State  v.  Shoultz,  128. 

7.  The  fiict  that  depositions  offered  in  evidence  may  contain  incompetent 
and  illegal  evidence  will  not  justify  the  r^'ection  of  them  altogether. 
The  court  should  point  out  and  exclude  the  inadmissible  portions. 
Hamilton  v.  SchttU'$^Adm*r,  166. 

8.  In  the  case  of  an  indictment  for  adultery,  the  declarations  and  admissions 
of  the  defendant  are  competent  evidence  to  prove  that  he  was  a  married 
man  at  the  time  of  the  alleged  adultery.     The  StaU  v.  McDonald,  176. 

9.  Where  a  &ther  sends  home  with  his  married  daughter  a  slave,  saying 
at  the  time  that  he  had  given  the  slave  to  her,  it  will  not  be  presumed, 
as  a  matter  of  law,  to  be  an  absolute  gift    BeaU*8  Adm*r  v.  Dale,  801. 

10.  Courts  may  regulate  in  their  discretion  the  order  in  which  testimony 
shall  be  received ;  hence  it  is  not  error  to  ref\ise  to  permit  a  plaintiff'  to 
read  to  the  jury  as  evidence  in  chief  portions  of  a  deposition  taken  by 
liimself,  and  to  reserve  the  remainder  as  rebutting  testimony.  Young 
V.  Smith,  841.    ShackUford  t.  Smith,  848. 

11.  Great  latitude  is  allowed  in  the  cross-examination  of  witnesses.    76. 

12.  In  a  suit  against  A.  and  B.  as  partners,  the  declarations  of  A.  are  inad- 
missible in  behalf  of  B.  to  disprove  the  partnership  alleged.    75. 

18.  Though,  in  a  suit  in  behalf  of  persons  claiming  to  be  husband  and  wife 
to  recover  rent  of  the  wife's  land  alleged  to  be  due,  it  is  competent  for 
them  to  prove  the  marriage  by  evidence  of  cohabitation  and  by  gene- 
ral reputation,  yet  the  defendant  may  show  that  the  alleged  marriage  is 
illegal  and  void.    Boatman  v.  CStrry,  488. 

14.  Judicial  notice  will  not  be  taken  of  the  laws  of  a  foreign  country.  Char- 
lotte V.  Chouteau,  465. 

15.  If  the  foreign  law  is  unYritten  it  may  be  proved  by  parol ;  it  will  not 
be  presumed  to  be  in  writing.    76. 

16.  Foreign  written  laws  must  be  proved  by  the  laws  themselves  properly 
authenticated.    76. 

17.  It  is  the  province  of  the  court  to  instruct  the  jury  as  to  the  meaning 
and  effect  of  the  written  foreign  law  adduced  in  evidence ;  and  this  con- 
struction should  be  the  same  which  is  given  to  it  in  the  jurisdiction  in 
which  it  is  in  force.    76. 

18.  The  opinions  of  text  writers,  the  decisions  of  the  courts,  and  the  evi- 
dence of  persons  skilled  in  the  foreign  law,  may  be  resorted  to  and  con- 
sulted to  enlighten  the  court  in  construing  and  expounding  the  foreign 
written  law.    76. 

19.  In  a  suit  for  freedom  the  onus  of  proving  his  right  to  freedom  must  rest 
upon  the  plaintiff;  but  the  law  does  not  couple  the  right  to  sue  with 
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ungenerous  conditions ;  he  may  prove  such  &ct8  as  are  pertinent  to  the 
issue,  and  may  invoke  such  presumptions  as  the  law  raises  from  partic- 
ular facts.    76. 

20.  Where  the  facts  in  evidence  will  warrant  it,  the  court  should  instruct 
the  jury  that  they  may  r^ect  the  whole  of  the  testimony  of  a  witness 
who  has  wilf^y  sworn  fidsely  in  regard  to  any  material  fieuit  The 
State  V.  Dwire,  558. 

21.  A  party  relying  upon  a  sheriff's  deed  to  show  title  in  himself,  must  pro- 

duce the  deed  itself  in  evidence ;  unless  its  absence  be  accounted  for, 
secondary  evidence  of  its  contents  can  not  be  admitted.  SmUh  v.  Phil- 
lips,  555. 

22.  Hearsay  evidence  is  inadmissible,    lb. 

28.  To  entitle  a  party  to  a  suit,  under  the  eleventh  section  of  the  twenty- 
fourth  article  of  the  practice  act  of  1849,  or  the  third  section  of  the  act 
concerning  witnesses  (R.  C.  1855,  p.  1577),  to  examine  as  a  witness  in 
his  behalf  a  party  to  the  suit,  the  party  summoned  must  be  an  advene 
party,  and  not  merely  an  opposing  party  on  the  record.  Harris  v.  Ear- 
ris,  567. 

24.  A  member  of  a  municipal  corporation  will  be  presumed  to  be  aware  of 
its  by-laws  and  ordinances.    Inhabitants  of  Palmyra  v.  Morton,  592. 

EXECUTION. 

See  Sheriff's  Sale.  Justices'  Courts,  4,  6,  7. 
1.  A.  sued  B.  and  C.  in  a  justice's  court,  and  obtained  judgment ;  execu- 
tion issued  and  was  returned  **  nuUa  bona*'  as  to  one  of  the  defendants, 
but  whether  as  to  B.  or  C.  did  not  appear ;  nor  did  it  appear  against 
which  of  said  defendants  said  execution  issued,  nor  whether  it  issued 
against  both  defendants.  A  transcript  of  said  judgment  was  filed  in  the 
Circuit  Court,  and  an  execution  was  issued  thereon,  and  real  estate  be- 
longing to  B.  was  sold  at  a  sheriff's  sale  thereunder.  Held,  that  the  pur- 
chaser at  sheriff's  sale  acquired  no  titie.    Linderman  v.  Edson,  105. 

EXECUTION. 

See  Administration. 
EXECUTOR'S  BOND. 

See  Administration,  2. 

1.  The  bond  required  by  law  of  an  executor  is  broken  if  he  fiul  to  make  a 
complete  and  perfect  inventory  of  the  estate  of  his  testator ;  his  secu- 
rities will  be  liable  for  a  fiiilure  on  his  part  to  inventory  and  account  for 
money  of  the  testator  received  by  him  after  the  death  of  the  testator 
and  before  the  granting  of  the  letters  testamentary.  Sherwood's  Adm'r 
V.  HiU,  891. 

F 

FAYETTE,  CITY  OP. 

1.  The  act  incorporating  the  dty  of  Fayette  confbrs  upon  the  mayor  there- 
of tiie  same  jurisdiction,  in  cases  arising  in  said  aty,  that  justices  of  the 
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FAYETTE,  CITY  OV-^  Continued,) 

peace  hare  in  their  respectiTe  townships ;  (Sets.  Acts,  1866,  Adj.  Sess. 
p.  212,  sec.  11 ;)  he  can  not  entertain  jurisdiction  of  an  action  for  a 
penalty  exceeding  ninety  dollars  imposed  hy  an  ordinance  of  said  city. 
C%  of  Fayette  t.  Sha^roUi,  446. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  A  person  in  possession  of  premises  at  the  commencement  of  an  action 
of  ejectment,  to  which  he  is  not  made  a  party,  can  not  he  dispossessed  hy 
virtne  of  a  writ  of  htJbere  foam  poeteeeianem  issued  under  a  judgment  for 
plaintiff  in  said  suit     Garrison  t.  Savignac,  47. 

2.  If  in  the  execution  of  such  writ  a  person  in  possession  of  the  premises  at 
the  commencement  of  the  suit,  and  not  a  party  thereto,  is  dispossessed, 
and  possession  giren  to  the  plaintiff,  and  upon  the  remoTal  of  the  force 
the  person  dispossessed  returns  to  the  possession,  the  plaintiff  will  not 
therebj  acquire  such  a  possession  by  the  execution  of  the  writ  as  will 
entitle  him  to  sustain  an  action  of  unlawM  detainer  against  the  person 
so  returning  to  the  possession.    B. 

FOREIGN  LAW. 

1.  Judicial  notice  wiU  not  he  taken  of  the  laws  of  a  foreign  countiy.  Char- 
lotte y.  Chouteau,  466. 

2.  If  the  foreign  law  is  unwritten  it  may  be  proved  hy  parol ;  it  will  not  be 
presumed  to  be  in  writing.    4. 

8.  Foreign  written  laws  must  be  proved  hy  the  laws  themselves  property 
authenticated.    lb. 

4.  It  is  the  province  of  the  court  to  instruct  the  jury  as  to  the  meaning  and 
effect  of  the  written  foreign  law  adduced  in  evidence ;  and  this  construc- 
tion should  be  the  same  which  is  given  to  it  in  the  jurisdiction  in  which 
itisinforce.    lb. 

6.  The  opinions  of  text  writers,  the  decisions  of  the  courts,  and  the  evi- 
dence of  persons  skilled  in  the  foreign  law,  may  be  resorted  to  and  con- 
sulted to  enlighten  the  court  in  construing  and  expounding  the  foreign 
written  law.    76. 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 

See  Lanblord  and  Tehant,  1.    Statutb  of  Fbauds,  1,  2. 

1.  Although  a  New  Madrid  certificate  should  be  obtained  through  fraud  or 
mistake,  it  is  not  void ;  it  is  good  as  against  the  United  States  until  it  is 
annulled  or  set  aside.    MitcMl  v.  Barker,  81.    Lee  ir  Gantt  v.  Parker,  86. 

2.  It  is  a  good  defence  to  an  action  on  a  promissoty  note  that  ft  was  given 
to  the  plaintiff  in  furtherance  of  an  attempt  on  his  part  to  defraud  his 
creditors.    HaadUon  v.  ScuWe  AdmW,  166. 

8.  Where  a  purchaser  at  a  sheriff's  sale  practices  any  deceit  or  imposture, 
or  is  equity  of  any  trick  or  device,  the  olgect  of  which  is  to  get  the  pro- 
perty at  an  under  value,  the  sale  may  be  set  aside  in  &vor  of  the  de- 
fendant  in  the  execution.    Stewart  ¥.  N4»(m,  809. 

4.  Thou{^  a  pcomissory  note  given  by  way  of  compromise  of  a  doubtfril 
right  is  valid  and*  binding,  it  is  a  good  defence  that  it  was  obtained 
through  a  fraudulent  suppression  of  the  truth.    St/ef^mM  t.  Sfiert,  886. 
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5.  Where  the  payee  of  a  negotiable  promissory  note  assigns  the  same,  not 
for  yalue,  but  fhiudulently,  with  a  riew  to  prevent  the  maker  from  set- 
ting np  by  way  of  set-off  a  demand  against  the  payee,  the  maker  may 
in  a  suit  against  him  by  such  assignee  or  endorser,  plead  the  fraudu- 
lent assignment,  and  set-off  such  demand.    Martindale  v.  Hudtm,  i22, 

FREEDOM. 

1.  In  a  Stilt  for  freedom  the  onus  of  proying  his  right  to  freedom  must  rest 
upon  the  plaintiff;  but  the  law  does  not  couple  the  right  to  sue  with  un- 
generous conditions ;  he  may  prove  such  fiicts  as  are  pertinent  to  the 
issue,  and  may  invoke  such  presumptions  as  the  law  raises  from  partic- 
ular fJEU^.     Charlotte  r.  Chouteau,  466. 

G 

GUARDIAN'S  SALE. 

1.  The  seventh  section  of  the  "act  concerning  minors,  orphans  and  guar- 
dums,"  approved  February  8, 1825,  (R.  C.  1825,  p.  417,)  conferred  upon 
the  probate  courts  power  to  authorize  guardians  of  minors  to  sell  real 
estate  of  such  minors  at  private  sale  to  complete  their  education. 
Robert  v.  Casey,  585. 

2.  Upon  petition  of  a  guardian,  imder  ^d  act,  to  a  probate  court  for  leave 
to  sell  real  estate  of  his  ward,  the  court  ordered.  May  4,  1885,  that  the 
guardian,  after  an  appraisal  by  three  disinterested  householders,  should 
sell  the  lot  at  private  sale  for  not  less  than  three-fourths  of  its  appraised 
value,  and  should  make  report  of  his  proceedings  at  the  next  term  of  the 
court.  After  the  next  term  of  the  court,  the  guardian  made  a  private 
sale  of  the  lot  for  more  than  the  sum  at  which  the  lot  had  been  apprais- 
ed, and  executed  a  deed,  dated  October  3,  1835,  to  the  purchaser ;  but 
he  nuide  no  report  whatever  to  the  court  of  the  sale  or  of  his  proceed- 
ings imder  the  order.  Held,  that  the  fiulure  of  the  guardian  to  make 
report  of  the  sale  and  proceedings  under  the  order  would  not  invalidate 
the  title  of  the  purchaser,  the  said  act  of  February  8,  1825,  not  requir- 
ing an  approval  of  such  sale  by  the  probate  court;  nor  would  the  &ct, 
that  the  sale  was  made  subsequent  to  the  term  at  which  the  guardian 
was  directed  to  report  his  proceedings  under  the  order,  invalidate  the 
sale.    lb. 

3.  The  original  affidavit  of  the  appraisers,  and  their  written  appraisement, 
and  the  deed  of  the  guardian,  though  never  reported  to  the  court,  are 
admissible  in  evidence  to  show  the  proceedings  of  the  guardian  under 
the  order  of  the  probate  court    lb, 

GIFT. 

See  Pkssumption  ot  Gift. 
GUARANTY. 

1.  An  agreement  guarantying  the  performance  of  a  contract  previously  en- 
tered into  with  another,  though  in  writing,  must  have  a  consideiation 
to  be  valid  and  binding.    P/eifer  y.  JSjngdand,  66. 
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HUSBAND  AND  WIFE. 

See  CuRTEST.    Slaitder,  2,  8. 

1.  A  merchant  fiimishing  goods  to  a  wife  living  apart  and  separated  from 
her  husband  must  ascertain  at  his  peril  whether  the  circumstances  war- 
rant him  in  giving  credit  to  her ;  he  must  take  nooiee  that  there  is  a  se- 
paration.   Porter  v.  Bobb,  86. 

2.  Where  a  negotiable  promissory  note  is  drawn  in  fiivor  of  a  married 
woman,  she  may,  with  the  assent  of  her  husband,  legally  transfer  the 
same  by  an  endorsement  in  her  own  name.  McLain  y.  Weidemeyer, 
864. 

8.  This  assent  is  sufficiently  shown  if  it  appear  tiiat  the  note,  so  endorsed 
by  her  in  her  oiim  name,  was  executed  in  her  £siyor  in  consideration 
of  the  transfer  by  her  to  the  maker  thereof  of  a  bill  of  exchange  trans- 
mitted to  her  by  her  husband,  absent  in  California.    lb. 

4.  At  law  the  husband  can  not  make  a  gift  direct  to  the  wife ;  and  though 
equity,  where  the  intent  is  clear  that  she  shall  ei\joy  the  property  granted 
to  her  separate  use,  will  in  such  case  interfere  and  constitute  the  hus- 
band a  trustee  and  compel  him  to  execute  ^e  trust,  yet  the  proof  of  the 
trust  must  be  clear  and  unequivocal.     Walker's  Adm*r  v.  Walker,  867. 

5.  If  personal  proper^,  other  than  choses  in  action,  be  in  such  a  situation 
that  the  husband  may,  if  he  wiU,  lawfully  take  it  into  his  hands  at  any 
moment,  this  is  a  sufficient  reduction  into  possession,  although  he  should 
not  actually  take  it  into  his  custody.    lb. 

6.  Where  a  husband  is  in  possession  of  personal  properly  bequeathed  to 
his  wife  by  a  former  husband,  as  administrator  of  such  former  husband, 
and  he  makes  a  final  settlement,  and  it  is  ordered  by  the  court  that  he 
and  his  wife  retain  all  the  estate  of  the  deceased  in  their  hands  :  held, 
that  the  husband's  possession  as  administrator  ceases,  and  his  possession 
jure  mariti  commences,  at  the  date  of  such  order ;  this  would  not  how- 
ever be  a  reduction  into  possession  by  him  of  A  bond  or  note  for  the 
wife's  money  taken  by  him  as  administrator,    lb. 

7.  By  the  law  of  Kentucky  in  the  year  1880  slaves  vesting  in  a  wife, 
whether  in  remainder  or  otherwise,  although  not  reduced  to  posses- 
sion by  the  husband,  passed  to  the  husband  upon  her  death  in  case  he 
survived.    Houck  v.  Complin,  878. 

8.  A  wife  may  when  she  becomes  discovert  affirm  and  ratify  a  deed  made 
by  her  during  coverture.    Boatman  v.  CSirry,  488. 

9.  Though,  in  a  suit  in  behalf  of  persons  claiming  to  be  husband  and  wife 
to  recover  rent  of  the  wife's  land  alleged  to  be  due,  it  is  competent  for 
them  to  prove  the  marriage  by  evidence  of  cohabitation  and  by  general 
reputation,  yet  the  defendant  may  show  that  the  alleged  marriage  is 
illegal  and  void.    lb. 

HYPOTHECATION. 
See  MoRTQAOB. 
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INDICTMENT. 

See  Crimes  and  Fdnishmbnts. 
INFANTS. 

See  Guakdiam's  Sale. 
INSTRUCTIONS. 

See  Evidence,  17,  18.    Pbactice,  88,  40. 

1.  It  is  error  to  give  instructions  where  tliere  is  no  evidence  to  support 
them.    Brown  v.  Lewis,  886. 

2.  The  Supreme  Court  will  not  reverse  a  judgment  for  a  refusal  of  a  court 
to  give  an  instimction  to  the  effect  that,  "  admitting  all  the  tesdmonj  to 
be  true,  the  plaintiJOTcan  not  recover."    Folden  v.  Hendrick,  411. 

8.  Where  the  &cts  in  evidence  will  warrant  it,  the  court  should  instruct  the 
jury  that  they  may  reject  the  whole  of  the  testimony  of  a  witness  who 
who  has  wilfUUy  sworn  fidsely  in  regard  to  any  material  &ct.  The  State 
V.  Dwire,  6^. 


JOINDER  OF  ACTIONS. 
See  Slandbk. 

1.  Where  several  causes  of  action  are  joined  in  the  same  petition  they  must 
be  separately  stated.    Doan  v.  Holly,  857. 

2.  It  is  improper  to  join  in  the  same  petition  a  cause  of  action  against  A. 
and  B.  with  one  against  B.  alone.    lb, 

JUDGMENT. 

See  Justices'  Courts,  4,  6,  6,  8.    Practice,  22,  26,  27. 
JUDGMENT  BY  DEFAULT. 

1.  The  &ct  that  the  defendant,  A.  B.,  when  the  cause  was  called  for  trial 
and  he  was  called  into  court,  appeared  and  objected  to  the  court's  pro- 
ceeding with  the  cause  on  the  g^und  that  he  had  not  been  served  with 
process  as  required  by  law,  is  not  such  an  i^pearance  as  would  make  a 
judgment  by  de&ult  against  him  regular.  Smith's  Adm'r  v.  EolUns, 
408. 

2.  Where  there  is  a  defective  service  of  process  upon  one  of  several  de- 

fendants, he  is  entitled  to  have  a  judgment  by  de&ult  against  him  and 
his  co^efendants  jointly  set  aside.  Being  an  entire  thing,  it  must  be 
set  aside  as  to  all  the  defendants,    lb, 

JUDICIAL  DEPARTMENT  OF  GOVERNMENT. 

See  Constitutional  Law,  12,  18. 
JUDICIAL  PROCEEDING. 

See  Condemnation  and  Appropriation  op  Private  Property  to 
Public  Uses,  16. 
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JURORS. 

See  PRACTICB  AND  Pboobbdikgs  in  Criminal  Casbs^  I,  8. 
JURY. 

See  Pbacticb,  6.    Conmitutional  Law,  18.    Evidence,  17.   Instbuc- 

TIONS. 

1.  Although,  as  a  general  rule,  the  inteipretation  of  written  instnunentg 
belongs  to  the  court  and  not  to  the  jury,  the  construction  and  true  inter- 
pretation «f  commercial  correspondence  may,  under  proper  circum- 
stances, be  properly  left  to  the  consideration  of  the  jury.  Fagin  v. 
Qmrtoly,  94. 

2.  Whether  a  weapon  used,  a  stick  or  dub,  is  of  a  character  likely  to  pro- 
duce deatii  or  great  bodily  harm  is  a  question  of  &ct  to  be  passed  upon 
by  the  jury.    ThB  State  v.  NuaUm,  111. 

JUSTICE  OF  ^HB  PEACE. 
See  Justices'  Coubts,  8. 

JUSTICES'  COURTS. 

1.  Strict  conformity  with  technical  rules  of  pleading  should  not  be  en- 
forced in  proceedings  before  justices  of  the  peace.  Holland  y.  Steam- 
boat Winslow,  67. 

2.  A  complaint  filed  before  a  justice  of  the  peace  against  a  steamboat  is 
not  rendered  fiitally  defectiye  by  reason  of  the  &ct  that  the  demand  was 
stated  therein  to  have  "  accrued  against  the  said  steamboat  on  account 
of  the  mate,  the  captain,  or  the  clerk,  agents  thereof,  for  work  and 
labor  done  on  board  of  said  steamboat  as  a  laborer,"  &c.    lb. 

8.  A  justice  of  the  peace  certified  a  transcript  as  follows:  "I  certify  the 
above  and  foregoing  to  be  a  full  and  complete  transcript  of  the  above 
entitled  cause  now  of  record  on  docket  of  David  W.  Doak,  deceased, 
late  justice  of  the  peace  within  and  for  St.  Ferdinand  township,  in  St. 
Louis  coun^.  [Signed]  S.  H.,  Justice  of  the  Peace."  Held,  that  the 
justice  so  certifying  would  be  presumed  to  be  in  the  lawful  possession 
of  the  docket  of  the  deceased  justice.    Linderman  v.  Edson,  105. 

4.  A.  sued  B.  and  C.  in  a  justice's  court,  and  obtained  judgment ;  execution 
issued  and  was  returned  "  ntdla  bona**  as  to  one  of  the  defendants,  but 
whether  as  to  B.  or  C.  did  not  appear ;  nor  did  it  appear  against  which 
of  said  defendants  said  execution  issued,  nor  whether  it  issued  against 
both  defendants.  A  transcript  of  said  judgment  was  filed  in  the  circuit 
court,  and  an  execution  was  issued  thereon,  and  real  estate  belonging  to 
B.  was  sold  at  a  sheriff's  sale  thereunder.  HMf  that  the  purchaser  at 
sheriff's  sale  acquired  no  title,    lb, 

6.  Where  an  action  is  commenced  in  a  justice's  court  by  process,  it  is  not 
necessary  that  a  confession  of  judgment  should  be  in  writing.  Franse 
V.  Owens,  829. 

6.  Where  a  defendant  in  a  justice's  court  appears  at  the  return  day  of  pro- 
cess and  confesses  a  judgment,  and  an  entry  of  such  confession  is  made 
upon  the  justice's  docket,  an  execution  may  lawfidly  issue,  although  no 
entry  is  made  upon  the  docket  of  a  judgment  upon  the  confession.    lb. 

7.  Where  a  defendant  in  a  suit  before  a  justice's  court  is  served  with  process 
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JUSTICES*  CO\mTS-{ Continued.) 

in  the  township  in  which  the  suit  is  hegnn,  it  will  be  presumed,  in  the 
absence  of  eyidence  to  the  contrary,  that  he  resides  in  such  township ; 
the  return  of  a  constable  of  such  township  on  an  execution  directed  to 
him  of  "  no  property  found  of  defendant  in  said  township  whereof  to 
lery/'  is  sufficient  to  warrant  the  issuing  of  an  execution  from  the  office 
of  the  clerk  of  the  circuit  court.    lb, 

8.  An  authentication  of  a  transcript  of  a  judgment  by  a  justice  of  the  peace 
in  the  following  form :  "  I  certify  that  the  foregoing  contains  an  entry 
made  on  my  docket    [Signed]  A.  B.,  J.  P./'  is  sufficient,    lb, 

9.  The  fiict  that  an  instrument,  the  foundation  of  an  action,  is  not  filed  with 
a  justice  of  the  peace,  is  no  ground  for  dismissing  the  suit ;  at  most 
such  failure  is  a  ground  for  a  continuance.     Boatman  r,  Curry,  433. 


LAND  COURT. 

1.  Where  the  St  Louis  Land  Court  rightf\illy  obtains  jurisdiction  in  a 
case,  although  the  facts  afterwards  disclosed  would  have  authorized  a 
proceeding  in  another  court,  the  Land  Court  should  furnish  relief.  Paul 
V.  Fulton,  166. 

LANDLORD  AND  TENANT. 

1.  It  is  no  defence  to  a  suit  for  the  recovery  of  rent,  that  the  defendant  had 
entered  into  the  occupancy  of  the  premises  under  an  agreement  with  the 
plaintiff  that  he  (the  plaintiff)  would  execute  a  lease  therefor  for  the  term 
of  three  years,  and  would  make  certain  repairs,  the  making  of  the  re- 
pairs not  being  a  condition  of  the  leasing,  and  that  the  plaintiff  neglecting 
and  revising  to  do  the  same,  he  (defendant)  repudiated  the  contract  and 
abandoned  the  premises.     Goodfellow  v.  Noble,  60. 

2.  An  affidavit  in  a  proceeding  against  A.  and  B.  under  the  "  Act  concern- 
ing landlords  and  tenants  in  the  county  of  St  Louis,"  (R.  C.  1845,  Ap- 
pendix, p.  1101,)  which  states  a  lease  by  plaintiff  to  A.  and  a  demand  of 
rent  due  of  B.,  the  person  occupying  the  premises,  is  not  rendered  defec- 
tive by  reason  of  its  not  charging  any  privity  between  plaintiff  and  B., 
or  by  its  not  stating  that  the  relations  of  landlord  and  tenant  existed 
between  the  plaintiff  and  B.  (Willi  v.  Peters,  11  Mo.  396,  affirmed.) 
Shepard  v.  Martin,  198. 

3.  An  affidavit  in  a  proceeding  imder  the  "  Act  concerning  landlords  and 

tenants  in  the  county  of  St  Louis,"  (R.  C.  1845,  Appendix,  p.  1101,) 
which  states  that  a  certain  lot  was  let  to  M.,  the  defendant,  for  a  term 
of  twenty  years  at  a  certain  rent ;  that  the  sum  of  $696.60  is  now  due  for 
the  said  rent ;  that  the  same  has  been  demanded  and  payment  has  not 
been  made,  but  which  does  not  state  of  whom  defendant  leased  the  lot, 
or  who  was  his  landlord,  or  to  whom  he  owed  the  debt  due  for  rent,  is 
defective ;  its  defectiveness  may  be  taken  advantage  of  by  a  motion  in 
arrest  of  judgment.  Evans  v.  Miller,  196. 
4.  Although  rent  reserved  be  payable  monthly,  yet,  if  the  letting  be  gen- 
eral and  without  limitation  as  to  time,  it  wiU  be  a  tenancy  from  year  to 
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LANDLORD  AND  TENAST^Omiinued.) 

year,  and  a  month's  notice  to  quit  will  not  tenninate  the  tenancy. 
Ridgdif  V.  StiUweU,  570. 

LANDS  AND  LAND  TITLES. 
1.  A  patent  to  a  fictitious  person  is  a  nullity.     Thomas  v.    Wyatt,  24. 
Thomas  v.  Boemer,  27. 

2.  Although  a  New  Madrid  certificate  should  he  obtained  through  fraud  or 
mistake,  it  is  not  void ;  it  is  good  as  against  the  United  States  until  it  is 
annulled  or  set  aside.  Mitchell  v.  Parker,  81.  Lee  ^  Gcuitt,  v.  Par- 
ker, 86. 

8.  The  act  of  Congress  of  June  18, 1812,  proprio  vigore,  vested  in  the  inhab- 
itants of  the  various  towns  and  villages  designated  in  the  first  section 
of  said  act  the  absolute  legal  title  to  the  common  possessed  and  used 
as  such  by  them  respectively  prior  to  December  20, 1808.  City  of  Ca- 
rondelet  v.  City  of  St.  Louis,  448. 

4.  To  enable  the  inhabitants  of  a  town  or  village  designated  in  said  act  to 
assert  title  to,  and  recover  possession  of,  land  as  common  confirmed  by 
said  act  of  June  18,  1812,  no  United  States  survey  is  required ;  prooi 
of  possession  and  user  as  conmion  prior  to  December  20,  1808,  is  suffi- 
cient   lb. 

6.  The  approved  U.  S.  survey  of  the  common  of  St  Louis  is  not  conclusive 
as  against  the  inhabitants  of  the  adjacent  town  (now  city)  of  Caronde- 
let  It  may  be  shown  in  their  behalf  that  land  embraced  within  said 
survey  was  used  and  possessed  prior  to  December  20,  1808,  as  common 
of  Carondelet,  and  that  too  although  it  is  not  embraced  within  the  U.  S. 
survey  of  the  common  of  Carondelet    lb. 

6.  An  approved  United  States  survey  of  the  common  confirmed  to  the  in- 
habitants of  a  town  or  village  by  the  act  of  June  18, 1812,  is  prima  facie 
evidence  of  the  true  location  and  extent  of  such  common.    76. 

7.  Such  survey  would  not,  however,  be  conclusive  and  binding  upon  the 
inhabitants  of  such  village  unless  accepted ;  it  might  be  shown  that  it 
had  never  been  accepted,  and  that  it  was  incorrect     lb. 

8.  No  formal  act  is  necessary  to  constitute  an  acceptance ;  it  may  be  in- 
ferred from  various  acts  and  circumstances ;  and  it  is  the  province  of 
the  court  to  declare  to  the  jury,  as  a  matter  of  law,  the  legal  effect  of 
such  acts  and  circumstances,    lb. 

9.  In  the  case  of  a  confirmation  under  act  of  Congress  of  March  8, 1807, 
where  the  confirmation  is  accompanied  with  the  condition  that  the  land 
be  surveyed,  if— the  true  location  of  the  tract  confirmed  being  in  doubt — 
the  legal  representative  of  the  confirmee  appropriates  the  land  as  after- 
wards located  and  surveyed  by  the  United  States,  and  receives  a  pa- 
tent therefor  as  thus  located  and  surveyed,  a  person  claiming  the  land 
confirmed  under  the  confirmee  as  elsewhere  located,  by  title  acquired 
subsequent  to  the  appropriation,  can  not  dispute  the  propriety  of  the 
location  as  actually  made.  The  legal  representative  of  the  confirmee, 
prior  in  point  of  time  and  of  right,  would  have  a  prior  right  to  assent 
to  the  location  as  made  by  the  United  States  government ;  there  being 
but  one  confirmation,  one  satisfiu^on  in  &vor  of  the  legal  represents 
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tiTes  of  the  confirmee  exhausts  the  obligations  of  the  government 
(Per  Scott,  Judge.)  Magwirt  v.  T^er,  484. 
10.  Li  the  case  of  a  confirmation  under  act  of  Congress  of  March  Z,  1807, 
where  the  confirmation  is  accompanied  with  the  condition  that  the  land 
confirmed  should  be  surveyed,  such  survey,  when  made  by  the  proper 
executive  officers  of  the  United  States  government,  conclusively  setUes 
the  question  of  the  locali^  of  the  tract  confirmed,  and  the  courts,  either 
of  law  or  equi^,  can  not  locate  the  tract  elsewhere.  (Per  Naptoh, 
Judge.)     lb. 

LEGISLATURE. 

See  Pabdonino  Power,  1,  2. 
LIEN. 

See  Mechakics'  Lieit. 
LIMITATION. 

See  Practice,  10. 

1.  What  will  constitute  an  adverse  possession  of  land  under  the  statute  of 
limitations  must  be  determined  by  the  circumstances  of  each  case. 
Drtyper  v.  Shoot,  197. 

2.  To  support  and  establish  such  an  adverse  possession,  a  less  weight  of 
evidence  is  required  where  the  entry  is  with,  tium  where  it  is  without, 
color  of  title.    Ih. 

8.  The  acts  of  ownership  exercised  must  be  visible  and  notorious,  and  of 
such  a  nature  as  indicate  a  notorious  claim  of  property  in  the  land.    lb, 

4.  In  determining  the  question  of  adverse  possession,  the  payment  of  taxes 
by  the  person  asserting  title  by  adverse  possession  is  a  fiict  that  may, 
with  other  circumstances,  be  considered  by  the  jury.    /6. 

M 

MARRIAGE. 

See  HusBAiTD  and  Wife. 

1.  In  the  case  of  an  indictment  for  adultery,  the  declarations  and  admis- 
sions of  the  defendant  are  competent  evidence  to  prove  that  he  was  a 
married  man  at  the  time  of  the  alleged  adultery.  The  State  v.  McDon- 
ald, 176. 

2.  Where  a  fiither  sends  home  with  his  married  daughter  a  slave,  saying  at 
the  time  that  he  had  given  the  slave  to  her,  it  will  not  be  presumed,  as 
a  matter  of  law,  to  be  an  absolute  gift    BeaU^s  AdmW  v.  DaU,  801. 

MASTER  OF  VESSEL. 

See  Shippiko. 
MAYOR  OF  CITY  OF  FAYETTE. 

1.  The  act  incorporating  the  dty  of  Fayette  confers  upon  the  mayor  there- 
of the  same  jurisdiction,  in  cases  arising  in  said  city,  that  justices  of  the 
peace  have  in  their  respective  townships ;  (Sess.  Acts,  1855,  A^j.  Sess. 
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MAYOR  OF  THE  CITY  OF  'PAYETTE-^  Continued,) 

p.  212,  Bee.  11 ;)  he  can  not  entertain  jurisdiction  of  an  action  for  a 
penalty  exceeding  ninety  dollars  imposed  by  an  ordinance  of  said  city. 
City  of  Fayette  v.  Shajroth,  446. 

MEASURE  OF  DAMAGES. 

See  Damaobs. 
MECHANICS'  LIEN. 

1.  The  mechanics'  lien  act  of  1845  (R.  C.  1845,  p.  788)  regulated  proceed- 
ings instituted  in  St  Louis  county  to  enforce  a  mechanic's  lien  in  cases 
where  the  materials  were  flimished  or  the  work  performed  imder  a  con- 
tract with  the  owner.     Clark  ^  Lemon  ▼.  Browne  559. 

2.  Where  the  owner  of  a  building,  upon  which  there  is  a  mechanic's  lien 
for  materials  fiimished  under  a  contract  with  himself,  conveys  the  prem- 
ises to  a  purchaser  before  the  institution  of  a  suit  to  enforce  the  lien,  no 
judgment  can  be  rendered,  in  a  suit  to  enforce  the  lien  commenced  by 
icire  facias,  imless  the  purchaser  be  made  a  party  to  the  record ;  nor  if, 
in  such  case,  suit  be  brought  in  the  ordinary' form  against  the  vendor, 
could  an  execution  issue  against  the  property  unless  a  rnnre  facias  shall 

•      hare  first  issued  and  been  served  upon  such  purchaser.    76. 

8.  A  material  man  instituted  proceedings  by  scire  facias,  under  section  8  of 
the  "act  for  securing  liens  to  mechanics  and  others,"  (R.  C.  1845,  p. 
785,)  to  enforce  a  lien;  the  original  debtor— the  contractoiv- and  the 
owner  of  the  building  were  made  parties  to  the  proceeding ;  the  plaintiff 
d^missed  the  proceeding  as  to  the  debtor ;  held  that,  having  dismissed 
the  proceeding  as  to  the  debtor,  there  was  no  party  on  the  record  to 
defend  the  suit,  and  the  cause  could  not  proceed  against  the  owner  of 
the  building  alone.     Wibbing  v.  Power,  599. 

4.  The  general  mechanics'  lien  law  of  1845  was  in  force  in  St.  Louis  county 
as  fkr  as  it  was  not  inconsistent  with  the  local  act  of  1848.    lb. 

MINORS. 

See  Guabdian's  Sale. 
MORTGAGE. 

1.  To  extinguish  or  bar  an  equity  of  redemption,  where  lapse  of  time  alone 
is  relied  on,  twen^  years  must  have  elapsed  sinc^  the  last  recognition 
of  the  mortgage.    McNair  v.  IJott,  182. 

2.  A.,  in  the  year  1819,  to  secure  the  repayment  of  a  loan  of  money,  execu- 
ted an  instrument  in  the  French  language  in  the  form  of  a  French  hypo- 
thecation and  containing  the  words,  *'Mig€,  engag€,  aUien^,  affect€  et 
hfpoihequ^:  held,  that  this  was  a  mortgage  within  the  act  of  October  20, 
18M)7,  concerning  ^^ortgages.    (1  Terr.  Laws,  p.  182.)    2b, 

MOTION  IN  ARREST  OF  JUDGMENT. 

See  Pbacticx.  ^ 

MURDER. 

See  Cbimes  and  Pctnisbxbnts. 
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NEW  MADRID  CERTIFICATE. 

1.  Although  a  New  Madrid  certificate  should  he  ohtained  through  fraud  or 
mistake,  it  is  not  void ;  it  is  good  as  against  the  United  States  until  it 
is  annulled  or  set  aside.  Mitchell  v.  Parker f  81.  Lee  fc  Gantt  t.  PcW' 
her,  85. 

NEW  TRIAL. 

See  Practice,  4. 
1.  Where,  during  the  pending  of  a  motion  for  a  new  trial  on  the  ground 
that  the  yerdict  is  against  the  weight  of  eyidence,  a  cause  is  removed  to 
another  circuit  by  an  act  of  the  legislature  transferring  the  county  in 
which  the  suit  is  pending  to  such  other  circuit,  the  judge  of  such  other 
circuit  should  not  decline  disturbing  the  verdict,  and  revise  to  grant  a 
new  trial,  on  the  ground  that  the  judge,  not  having  heard  the  evidence 
as  delivered  by  the  witnesses  on  the  stand,  had  not  had  the  opportu- 
nity which  the  jury  had  of  deciding  upon  the  credibility  of  the  wit- 
nesses. If  embarrassed  from  such  cause,  the  court  should  grant  a  new 
trial.     WooljoUc  v.  Tate,  697. 

NOTICE. 

1.  To  constitute  a  person  a  hona  fide  purchaser  for  value  without  notice 
within  the  rule  that  protects  such  a  purchaser  the  purchase  money 
should  be  paid  before  notice  is  received.    PavX  v.  I\dton,  156. 

2.  Possession  of  real  property  under  an  unrecorded  deed,  though  brought 
home  to  a  subsequent  purchaser,  does  not  constitute,  as  a  matter  of  law 
actual  notice  of  such  prior  deed  within  the  meaning  of  our  registry  act. 
Vaughn  v.  Tracy,  818. 

8.  Possession  and  apparent  ownership  are,  however,  &cts  ttom  which  a 
jury  will  be  warranted  in  inferring  actual  notice,    lb, 

4.  Where  the  evidence  relied  on  to  bring  home  to  a  subsequent  purchaser 
actual  notice  of  a  prior  unrecorded  deed  is  a  declaration  of  such  subse- 
quent purchaser  to  the  efiect  that  his  grantor  had  told  him  before  his 
purchase  that  the  plaintiff  (the  prior  purchaser)  **  had  a  mill  on  the  land 
and  would  have  to  move  it  away  now,"  it  is  error  to  instruct  the  jury 
that  "  if  the  plaintiff  was  on  tlie  acre  of  land  and  mill  thereon  at  the  time 
of  the  defendant's  purchase,  and  that  fact  was  then  known  to  defendant, 
it  was  a  sufficient  notice  in  law  of  the  plaintiff's  previous  purchase  so  as 
to  affect  the  defendant  with  notice  of  the  plaii^ff's  title."    lb, 

NOTICE  TO  QUIT. 

1.  Although  rent  reserved  be  payable  monthly,  yet,  if  the  letting  be  gene- 
ral and  without  limitation  as  to  time,  it  will  be  a  tenancy  &x)m  year  to 
year,  and  a  month's  notice  to  quit  will  not  terminate  the  tenancy. 
Ridgdif  v.  StiUtveU,  570. 
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OBSCE^TY. 

See  Cbimes  and  Punishments,  8. 
OPENING  STREETS. 

See  Condemnation  and  Appropriation  of  Private  Property  to 
Public  Uses. 

ORDEB  OF  REFERENCE, 

See  Practice,  27. 
ORDINANCES. 

See  Palmyra. 
ORPHANS. 

See  Guardian's  Sale. 


PALMYRA. 

1.  The  trustees  of  the  town  of  Palmyra  had  power,  tinder  the  tenth  section 
of  the  act  incorporating  said  town,  (Local  Acts,  1845,  p.  161,)— if  the 
owner  or  occupier  of  lots  acfjacent  to  the  streets  of  said  town  should  fiiil 
to  pave  the  same  as  directed  by  the  ordinances — ^to  pave  the  same  and 
recover  the  fiill  expense  thereof  from  such  owner  or  occupier.  The 
charter,  authorizing  such  assessments,  is  In  conformity  to  the  constitu- 
tion.    Inhabitcmts  of  Palmyra  v.  Morton^  692. 

2.  Such  a  suit  is  properly  brought  in  the  name  of  the  corporation,    lb. 

8.  A  member  of  a  municipal  corporation  wiU  be  presumed  to  be  aware  of 
its  by-laws  and  ordinances.    76. 

PANEL. 

See  Practice  and  Proceedings  in  Criminal  Cases,  1,  8. 
PARDONING  POWER. 

1.  The  pardoning  power  belongs  exclusively  to  the  executive  department 
of  the  government  and  can  not  be  exercised  by  the  legislative  depart- 
ment.    The  State  v.  5/om,  291. 

2.  The  "act  to  relieve  certain  persons  from  the  penalties  of  an  act  entitled 
'  an  act  to  regulate  dram-shops,'  approved  December  18, 1866,  (R.  C. 
1866,  p.  682,)"  approved  February  12,  1867,  (Sess.  Acts,  1867,  p.  60,) 
releasing  all  persons,  then  indicted  for  violations  of  the  said  act  to  regu- 
late dram-shops  committed  before  December  16, 1866,  from  prosecution, 
provided  each  individual  shall  pay  aU  the  costs  and  a  fise  of  two  dol- 
lars to  the  circuit  attorney — and  declaring  tiiat  whenever  any  person  so 
Indicted  shall  pay  said  costs  and  fee,  it  shall  be  the  duty  of  the  circuit 
judge  to  order  said  case  to  be  dismissed — is  unoonstitutioiial,  it  being 
an  attempted  exercise  of  the  pardoning  power,  and  also  an  interference 
with  the  judicial  department  of  the  government    Ih. 
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PART  PERFORMANCE. 

1.  The  possession  that  will  be  deemed  such  a  part  performance  of  a  parol 
contract  fbr  the  sale  of  land  as  will  take  the  case  oat  of  the  statute  oi 
frauds  is  an  actual  possession  taken  bj  the  rendee  under  the-  contract, 
with  the  consent  of  the  Tender,  and  with  a  view  to  the  performance  ot 
the  contract,  and  not  the  constructiye  possession  which  the  law  imputes 
to  the  owner  when  there  is  no  actual  adverse  possession  in  a  stranger. 
CharpiU  T.  Sigenon,  68. 

2.  In  order  to  take  a  case  out  of  the  statute  of  frauds  on  the  ground  of  a 
part  performance  of  a  parol  contract  for  the  sale  of  land,  the  acts  relied 
on  should  be  definite  and  referable  exdusively  to  the  contract,  and  the 
oonlxact  itself  should  be  ftiUj  established  in  all  its  essential  terms.    lb, 

PARTIES. 

See  Plbadino.    Slander. 
PARTITION. 

1.  A.  instituted  a  suit  for  specific  performance  of  an  agreement  to  convej 
an  undivided  interest  in  certain  premises,  claiming  also  compensation 
for  improvements  made  hj  ^m,  with  the  consent  of  the  vendor,  upon  a 
portion  of  said  premises ;  the  court  rendered  a  decree  vesting  in  A.  an 
undivided  interest  of  one-half,  but  allowing  no  compensation  for  im- 
provements ;  hdd,  that  A.  would  not  be  entitled,  in  a  suit  for  partition, 
to  have  allotted  to  himself  that  portion  of  said  premises  upon  which  said 
improvements  had  been  made  or  to  have  compensation  made  therefor. 

Wainrigkt  v.  Rowland,  68. 

2.  Lands  may  be  subdivided  for  purposes  of  sale,  in  an  action  for  partition, 
as  well  as  for  partition  in  kind.    lb, 

8.  The  first  Judgment  in  an  action  for  partition  is  interlocutory ;  a  writ  of 
error  will  not  lie  thereto.    SUphtnt  v.  Hume,  849. 

4.  In  partition  sales,  in  statutory  proceedings  for  partition,  there  is  no 
warranty  of  title.    Schwartx  v.  Dryden,  572. 

5.  Where  the  parties  to  a  statutory  proceeding  for  partition  have  no  title 
to  a  portion  of  the  land,  a  purchaser,  at  the  partition  sale,  of  such  por- 
tion— ^there  being  no  fraud  or  misrepresentation — ^will  not  be  entitled 
to  have  such  sale  set  aside  as  to  such  portion  on  the  ground  of  this 
want  of  title.    (Scott,  Judge,  dissenting.)    lb. 

PARTNERSHIP. 

1.  Where  a  partnership  is  dissolved  and  a  new  partnership  formed,  the 
debts  of  the  old  firm  may,  by  consent  of  all  parties— the  creditors,  the 
old  firm  and  the  new — be  transferred  to  the  new  firm,  and  the  old  firm 
may  be  discharged.    Patterson  v.  Camden,  18. 

2.  In  a  suit  against  A.  and.B.  as  partners,  the  declarations  of  A.  are  inad- 
missible in  behalf  of  B.  to  disprove  the  partnership  alleged.  Young  v. 
Smith,  841.    Skaeki^brd  v.  Smith,  848. 

$.  Persons  may  be  held  liable  as  partners  to  third  pers<ms,  though  not  as 

partners  as  between  themselvea.    /6. 
4.  Where  one  of  two  partners  pays  to  a  creditor  of  the  firm  one^ialf  tiie 

debt  due  from  tha  partnership,  the  poteflrao  paying  will  not  be  aniitlad' 
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to  recover  of  the  other  partner  the  sum  bo  paid  unless  it  should  ap- 
pear, upon  settlement  of  the  affiurs  of  the  partnership,  that  such  sum  is 
due  to  him  fttim  the  partnership.    Morin  t.  Martin's  Adm'r,  860. 

PATENT. 

1.  A  patent  to  a  fictitiotts  person  is  a  nullity.     Thomas  r.  Wj/aU,  24. 
Thomas  v.  Boemer,  27. 
PLEADING. 

See  JusTiOBs'  Coubts,  2.    Corporatioit,  8.     Cbimbb  and  Pukish- 

MSNT8. 

1.  Strict  conformity  with  technical  rules  of  pleading  should  not  be  en- 
forced in  proceedings  before  justices  of  the  peace.  Holland  v.  Steamboat 
Window,  67. 

2.  A.,  holding  lands  in  trust,  devised  them  to  his  executor  with  direction  to 
sell  and  convert  into  personal  property ;  the  executor  sold  and  conveyed 
the  same ;  hdd,  in  a  suit  against  the  purchaser  and  the  executor  to  es- 
tablish the  trust,  that  the  heirs  of  A.  were  not  necessary  parties.  Paid 
Y.  Fulton,  Ibi. 

8.  A  demurrer  should  be  resorted  to  to  raise  the  defence  of  the  statute  oi 
limitations,  if  at  all,  only  where  it  clearly  appears  that  the  plaintiff's 
case  has  been  fully  stated,  and  that  being  so  stated  no  recovery  can  be 
had.    McNair  y.  Lott,  182. 

4.  Where  several  causes  of  action  are  joined  in  the  same  petition  they  must 
be  separately  stated.    Doan  v.  Holly,  867. 

6.  It  is  improper  to  join  in  the  same  petition  a  cause  of  action  against  A. 
and  B.  with  one  against  B.  alone,    lb. 

6.  Matter  set  up  in  an  answer  as  a  counter  claim  should  be  separately  sta- 
ted.   Kinney  r.  Miller,  676. 

7.  Where  an  answer  improperly  blends  and  defectively  states  matters  set 
forth  therein  as  a  defence  and  as  a  counter  claim,  the  proper  mode  oi 
taking  advantage  of  the  defect  is,  not  by  demurrer  to  the  whole  an- 
swer, but  by  motion  to  strike  out  either  the  whole  of  it  or  such  por- 
tions as  are  defectively  pleaded.    lb, 

8.  In  a  suit  for  slanderous  words  spoken  of  a  wife,  she  should  be  joined 
with  her  husband  as  a  party  to  the  suit;  the  husband  alone  could  not 
recover  unless  he  avers  and  proves  special  damage.  Johnson  v.  Dicken* 
680. 

POSSESSION. 

See  Past  Pbrfobmance,  1,  2.    Limitation.     Statutb  of  Fbauds. 

Yendob  and  Pubchasbb. 
1.  Upon  a  descent  cast  no  entry  or  actual  possession  is  necessary  in  order 
to  entitle  a  husband  to  curtesy.    Stephens  v.  HtmSf  849. 
PRACTICE. 

See  JusTicBs'  Coubts.    Mechanics'  Lien.    Condemnation  and  Ap- 

FBOPBIATION  OF  PbIYATB  PbOPBBTT  TO  PUBLIO  USES,  17. 

1.  A  writ  of  error  will  be  dismissed  fbr  the  reason  that  it  is  left  blank  as  to 
the  names  of  the  partiei  to  the  suit    Fremen  t.  City  of  CarovMet,  62. 
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2.  No  amendment  of  such  writ  can  be  allowed  in  the  Supreme  Court    R. 

8.  The  complainant  in  an  action  for  diYorce  must  be  a  resident  of  this  state, 
otherwise  the  petition  may  be  properly  dismissed.    Knue  y.  Kruse,  68. 

4.  It  can  not  be  assigned  for  error  that  a  new  trial  was  improperly  granted. 

Keating  v.  Bradford,  86. 
6.  The  Supreme  Court  will  not  interfere  with  the  verdicts  of  juries  on  the 

ground  that  they  are  against  the  weight  of  evidence.     The  State  v.  Mc- 

Clure,  888. 

6.  A  failure  to  make  all  the  representatives  of  a  deceased  plaintiff  and  a 
deceased  defendant  parties  to  the  suit  on  or  before  the  third  term  after 
the  suggestion  of  the  deaths,  will  cause  the  suit  to  abate  only  as  to  those 
representatives  not  brought  in  and  made  parties ;  it  is  error  to  order  the 
suit  to  abate  entirely.    Farrell's  Adm*r  v.  Brennan's  Adm*r,  88. 

7.  Where,  upon  the  decease  of  a  party  plaintiff,  his  administrator  is  made 
plaintiff  as  his  representative,  without  the  appearance  of  the  defendant 
or  notice  to  him,  the  irreg^ularity  will  be  cured  by  the  appearance  oi 
both  parties  at  a  subsequent  term,  and  the  granting  of  a  continuance 
on  the  motion  of  defendant,    lb. 

8.  A  writ  of  error  will  lie  to  the  decision  of  a  circuit  court  in  a  proceeding 
under  section  81  of  the  act  concerning  wills  to  set  aside  a  will  (H.  C. 
1845,  p.  1088) ;  the  thirty-second  section  of  said  act  does  not  confine  the 
remedy  of  a  party  aggrieved  to  an  appeal,    lb. 

9.  Judgment  affirmed ;  no  bill  of  exceptions  filed.  The  State  v.  Tinuner- 
berg,  178. 

10.  A  demurrer  should  be  resorted  to  to  raise  the  defence  of  the  statute  oi 
limitations,  if  at  all,  only  where  it  clearly  appears  that  the  plaintiff's 
case  has  been  fully  stated,  and  that  being  so  stated  no  recovery  can  be 
had.     McNair  v.  LoU,  182. 

11.  In  an  action  for  the  possession  of  a  slave,  in  which  the  value  of  the 
slave  was  alleged  to  be  nine  hundred  dollars,  and  the  damages  for  the 
detention  one  hundred  dollars,  the  jury  did  not  find  the  value  of  the 
slave,  but  "assessed  the  damages  at  eight  hundred  dollars."  QMre: 
whether  a  judgment  for  such  sum  could  be  supported  ?  Beale*M  Adm'r 
V.  DaU,  801. 

12.  The  fact  that  the  return  of  service  of  process  is  defective  is  no  ground 
for  dismissing  a  suit     Phillibart  v.  Evans,  823. 

18.  A  defendant  who  appears  and  files  an  answer  to  a  petition  will  be  pre- 
cluded fk-om  taking  advantage  of  a  defect  in  the  return  of  service  of  pro- 
cess upon  himself.    76. 

14.  A  bill  of  exceptions  can  not,  except  by  consent,  be  allowed  and  signed 
subsequently  to  the  term  at  which  the  trial  is  had.  Eilis  v.  Andrews, 
827. 

15.  Where  it  is  agreed  that  the  bill  of  exceptions  may  be  allowed  and  filed 

within  ten  days  after  the  end  of  the  term,  and  it  is  not  allowed  and 
signed  within  the  ten  days,  it  can  not  be  afterwards  allowed  and  signed. 
76. 

16.  Where  a  defendant  in  a  suit  before  a  justice's  court  is  served  with  pro- 
cess in  the  township  in  which  the  suit  is  began,  it  will  be  presumed,  in 
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the  absence  of  evidence  to  the  contrary,  that  he  resides  in  such  town- 
ship ;  the  return  of  a  constable  of  soch  township  on  an  execution  direct- 
ed to  him  of  ''  no  property  found  of  defendant  in  said  township  whereof 
to  levy/'  is  sufficient  to  warrant  the  issuing  of  an  execution  from  the 
office  of  the  clerk  of  the  circuit  court    fhuue  t.  Owent,  829. 

17.  Where  there  is  no  evidence  whatever  tending  to  show  a  liability  on  the 
part  of  one  of  two  defendants,  the  court  should,  when  requested  so  to 
do,  direct  the  jury  to  find  a  verdict  in  his  &vor.    Brawn  v.  Leuns,  885. 

18.  It  is  error  to  give  instructions  where  there  is  no  evidence  to  support 
them,    lb, 

19.  Whenever  instructions  given  to  a  juiy  as  a  whole  fidrly  present  the  law 
of  the  case  to  the  jury,  the  Supreme  Court  will  not  reverse  for  a  de- 
fect or  slight  impropriety  in  any  particular  instruction.  The  State  v. 
McCktre,  888. 

20.  Courts  may  regulate  in  their  discretion  the  order  in  which  testimony 
shall  be  received ;  hence  it  is  not  error  to  refiise  to  permit  a  plaintiff  to 
read  to  the  jury  as  evidence  in  chief  portions  of  a  deposition  taken  by 
himself,  and  to  reserve  the  remainder  as  rebutting  testimony.  Young 
V.  Smith,  841.    Shaddeford  v.  Smith,  84a 

21.  Great  latitude  is  allowed  in  the  cross-examination  of  witnesses.    R, 

22.  Where  a  judgment  is  regularly  rendered  against  a  defendant,  the  court 
can  not  at  a  subsequent  term,  there  being  no  irregularity,  set  the  same 
aside  and  permit  the  defendant  to  file  an  answer.  Brewer  v.  Dinwiddle, 
861. 

28.  The  Supreme  Court  will  not  grant  new  trials  on  the  ground  that  ver- 
dicts are  against  the  weight  of  evidence.    Neams  v.  ffariert,  852. 

24.  Equitable  relief  can  not  be  given  in  a  suit  asserting  a  legal  right  and  seek- 
ing its  enforcement     Walker^s  Adm*r  v.  Walker,  867. 

25.  One  of  several  ceituiM  qm  trust  can  not  single  out  a  portion  of  the  trust 
property  and  allege  an  exclusive  right  thereto,  and  assert  that  right 
in  an  action  for  its  possession.    Edwards  v.  Weltan,  879. 

26.  Where  a  judgment  is  regular^  rendered,  it  can  not  be  set  aside  at  a  sul>- 
sequent  term  of  the  court ;  where  however  it  is  irregular,  the  court 
may  at  a  subsequent  term  correct  the  irregularly.  Stacker  v.  Cooper 
Circuit  Court,  401. 

27.  After  an  order  of  reference  in  a  cause  is  made,  and  while  it  is  still  stand- 
ing unexecuted  and  in  force,  final  judgment  in  the  cause  should  not  be 
rendered ;  if  so  rendered,  the  court  may,  at  a  subsequent  term,  recall  the 
same  and  set  it  aside.    lb, 

28.  The  &ct  that  the  defendant,  when  the  cause  was  called  for  trial  and 
he  was  called  into  court,  appeared  and  olijected  to  the  court's  pro- 
ceeding with  the  cause  on  the  groond  that  he  had  not  been  served  with 
process  as  required  by  law,  is  not  such  an  appearance  as  would  make  a 
judgment  by  defkult  against  him  regular.     Smith's  Adm'r  v.  RcQins, 

29.  Where  there  is  a  defective  service  of  process  upon  one  of  several  de-* 
fendants,  he  is  entitled  to  have  a  judgment  by  defiiult  against  him  and 

41 — ^VOL.  XXV. 
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his  co-defendants  jointly  set  aside.    Being  an  entire  thing,  it  must  be 
set  aside  as  to  all  the  defendants.    lb. 

80.  In  a  suit  to  recover  the  value  of  property  wrongfully  converted,  it  is 
too  late  to  object  for  the  first  time  in  the  Supreme  Court  that  no  de- 
mand was  made.    Folden  v.  Hendrick,  411. 

81.  The  Supreme  Court  will  not  reverse  a  judgment  for  a  reftisal  of  a  court 
to  give  an  instruction  to  the  effect  that,  "  admitting  all  the  testimony  to 
be  true,  the  plaintiff  can  not  recover."    lb. 

82.  The  fiict  that  an  instrument,  the  foundation  of  an  action,  is  not  filed  with 
a  justice  of  the  peace,  is  no  ground  for  dismissing  the  suit ;  at  most 
such  fiiilure  is  a  ground  for  a  continuance.     Boatman  v.  Cuny,  488. 

88.  A  petition  asserted  an  equitable  right ;  the  defendants  filed  their  answer 
thereto ;  when  tiie  cause  was  called  for  trial,  both  plaintiff  and  defen- 
dant having  announced  themselves  ready  for  the  trial  and  hearing  of  the 
causes,  the  court  ex  mero  motu  dismissed  the  petition ;  heldf  that  in  thus 
dismissing  the  petition  the  court  committed  error.  Magwire  v.  Tyler, 
484. 

84.  A  proceeding  instituted  in  a  circuit  court  in  behalf  of  the  North  Mis- 
souri Railroad  Company,  under  its  charter,  to  obtain  a  condemnation  of 
land  upon  which  it  had  located  its  railroad,  is  a  proceeding  in  which  tlie 
court  acts  in  its  judicial  capacity ;  an  appeal  will  lie  to  the  Supreme 
Court  fVom  the  final  judgment  of  the  circuit  court  in  such  proceeding. 
North  Misfouri  Railroad  Co.  v.  Laddcmd,  615. 

S6.  The  North  Missouri  Railroad  Company  instituted  proceedings  under 
its  charter  to  obtain  a  condemnation  of  land  upon  which  its  railroad 
was  located ;  held,  that  said  company  might,  at  any  time  before  final 
judgment  in  such  proceeding,  change  the  route  of  the  railroad  and  dis- 
miss the  proceeding.    76. 

86.  Where  a  ndh-oad  company,  after  having  commenced  proceedings  for  the 
condemnation  of  land  upon  which  its  railroad  is  located,  exercises  its 
right  of  dismissing  the  proceedings  before  the  judgment  of  the  court 
upon  the  report  of  the  viewers  or  commissioners  is  rendered,  the  com- 
pany should  pay  the  costs  and  expenses  growing  out  of  the  suit  North 
Missouri  Railroad  Co.  v.  Reyrud,  584. 

87.  To  authorize  an  appeal  to  the  Supreme  Court,  final  judgment  should 
have  been  rendered  in  the  court  fit>m  whose  decision  &e  appeal  is  taken. 
The  State  v.  Shehane,  565. 

88.  Instructions  to  a  jury  should  be  incorporated  into  a  bill  of  exceptions ; 
otherwise  they  will  be  disreg^arded  by  the  Supreme  Court.    lb. 

89.  Where  an  answer  improperly  blends  and  defectively  states  matters  set 
forth  therein  as  a  defence  and  as  a  counter  claim,  the  proper  mode  of 
taking  advantage  of  the  defect  is,  not  by  demurrer  to  the  whole  an- 
swer, but  by  motion  to  strike  out  either  the  whole  of  it  or  such  por- 
tions as  are  defectively  pleaded.    Kinney  v.  Miller,  576. 

40.  Instructions,  to  become  a  part  of  record,  must  be  incorporated  into  a  bill 
of  exceptions.    Johnson  v.  Dicken,  580. 

41.  Where  in  a  suit  for  slander — ^in  which  slanderous  words  against  the  plain- 
tiff and  also  against  tiie  plaintifi^s  wife,  who  is  not  a  party  to  the  suit,  arc 
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charged,  and  evidence  is  received  upon  both  charges  —  the  jury  assess 
entire  damages,  it  will  be  presumed  th|it  some  part  of  the  damages  was 
assessed  upon  the  count  or  cause  of  action  for  words  spoken  against  the 
wife,  although  this  count  or  cause  of  faction  may  have  been  defective ; 
in  such  case  the  judgment  shall  be  arrested.    76. 

42.  Where,  during  the  pending  of  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence,  a  cause  is  removed  to 
another  circuit  by  an  act  of  the  legislature  transferring  the  county  in 
which  the  suit  is  pending  to  such  other  circuit,  the  judge  of  such  other 
circuit  should  not  decline  disturbing  the  verdict,  and  reftise  to  grant  a 
new  trial,  on  the  ground  that  the  judge,  not  having  heard  the  evidence 
as  delivered  by  the  witnesses  on  the  stand,  had  not  had  the  opportu- 
nity which  the  jury  had  of  deciding  upon  the  credibility  of  the  wit- 
nesses. If  embarrassed  from  such  cause,  the  court  should  grant  a  new 
trial.     Wooljoik  v.  TaU,  696. 

48.  A.  sued  B.  and  C.  in  a  justice's  court,  and  obtained  judgment ;  execution 
issued  and  was  returned  "  nulla  bona"  as  to  one  of  the  defendants,  but 
whether  as  to  B.  or  C.  did  not  appear ;  nor  did  it  appear  against  which 
of  said  defendants  said  execution  issued,  nor  whether  it  issued  against 
both  defendants.  A  transcript  of  said  judgment  was  filed  in  the  circuit 
court,  and  an  execution  was  issued  thereon,  and  real  estate  belonging  to 
B.  was  sold  at  a  sheriff's  sale  thereunder.  Hdd,  that  the  purchaser  at 
sheriffs  sale  acquired  no  title.    Lmdarman  v.  Edson,  105. 

44.  Where  an  action  is  commenced  in  a  justice's  court  by  process,  it  is  not 
necessary  that  a  confession  of  judgment  should  be  in  writing.  Frante 
V.  Owens,  829. 

45.  Where  a  defendant  in  a  justice's  court  appears  at  the  return  day  of  pro- 
cess and  confesses  a  judgment,  and  an  entry  of  such  confession  is  made 
upon  the  justice's  docket,  an  execution  may  lawAilly  issue,  although  no 
entry  is  made  upon  the  docket  of  a  judgment  upon  the  confession.    lb, 

PRACTICE  AND  PROCEEDINGS  IN  CRIMINAL  CASES. 

1.  In  the  case  of  an  indictment  for  murder  the  defendant  is  entitled  to  a 
panel  of  thirty-six  jurors ;  also  to  have  a  list  ot  such  jurors  delivered  to 
him  forty  eight  hours  before  the  trial.  The  "  Act  to  regulate  and  pay 
grand  and  petit  jurors  in  Stoddard  county,"  approved  February  18, 

1855,  (Sess.  Acts,  1855,  p.  581,)  does  not  in  any  way  affect  these  rights. 
The  StaU  v.  Buchier,  167. 

2.  The  revised  code  of  1855  governs  such  proceedinga  had  after  May  1st,. 

1856,  although  the  indictment  was  pending  previous  to  that  date. 
(See  State  v.  Phillips  &  Ross,  24  Mo.  475.)    76. 

8.  If  a  regular  panel  of  jurors  be  exhausted  before  a  jury  is  obtained,  the 
defendant  is  not  entitled  to  have  any  particular  number  of  by-standers 
or  talesmen  summoned  from  which  to  complete  the  jury-     76. 

4.  Where  an  affidavit  for  a  continuance  is  filed,  the  court  should  not  per- 
mit it  to  be  strengthened  by  other  affidavits  of  the  same  person.    76. 

5.  In  the  case  of  an  indictment  for  murder  it  is  error  to  receive  a  verdict  of 
the  jury  in  the  absence  of  the  defendant.    He  must  be  personally  pre- 
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Bcnty  not  only  during  the  trial,  but  at  the  time  of  the  rendition  of  the 
Terdict    76. 

6.  One  A.  was  put  upon  his  trial  for  an  alleged  misdemeanor ;  after  the 
eyidence  on  both  sides  was  closed,  the  court  reftised  to  submit  the  case 
to  the  jurj  as  requested  bj  A.,  and  against  objection  on  his  part  caUed 
the  next  case  on  the  docket,  being  a  case  of  misdemeanor,  and  empan- 
neling  the  same  jury  heard  the  evidence  in  the  same,  and  submitted 
both  causes  to  the  same  jury  at  the  same  time.  Held,  that  the  court 
committed  error.    The  State  t.  Devlin,  174. 

7.  Where  a  petition  of  a  defendant  in  a  criminal  prosecution  for  a  change 
of  venue  sets  forth  one  of  the  statutory  grounds  for  such  change,  the 
order  removing  the  cause  will  not  be  rendered  null  and  void  bj  reason 
of  an  omission  to  speciQr  therein  the  cause  of  removal.  The  State  v. 
Worrea,  206. 

8.  Where  a  motion  for  a  continuance  on  the  ground  of  the  absence  of  a 
material  witness  is  overruled,  the  Supreme  Court  will  not  hold  it  to 
be  error  if  it  dearly  appear  that  the  testimony  of  the  absent  witness 
would  not  have  affbcted  the  result    lb. 

9.  The  provision  contained  in  section  11  of  article  2  of  the  act  concerning 
costs,  (R.  C.  1866,  p.  461,)  tiiat  if  the  jury  flul  to  declare,  in  the  case  of 
the  acquittal  of  a  person  indicted,  by  whom  the  costs  shall  be  paid— the 
prosecutor  or  the  coun^ — ^the  court  shall  render  judgment  against  the 
prosecutor  for  costs,  is  not  applicable  to  cases  in  which  persons  had  be- 
come prosecutors  under  the  revised  code  of  1846.  Where  the  indictment, 
with  the  prosecutor's  name  endorsed,  was  pending  previous  to  the  taking 
effect  of  the  revised  code  of  1866,  the  tenth  section  of  article  2  of  the  act 
concerning  costs  in  the  revised  code  of  1846  (R.  C.  1846,  p.  249)  is  ap- 
plicable.    The  State  v.  Berry,  866. 

10.  Where  two  are  jointiy  indicted,  and  one  only  applies  for  a  change  of  ve- 
nue, an  order  removing  the  cause  will  be  effectual  only  as  to  the  one  so 
applying ;  if  a  recognizance  be  in  such  case  entered  into  by  both  to  ap- 
pear in  the  court  to  which  the  cause  is  removed,  it  will  be  void  as  to 
the  one  not  applying  for  a  change  of  venue.  The  l^ate  v.  Wether/ord, 
489. 

11.  The  state  is  liable  to  pay  costs  in  a  criminal  prosecution  against  a  slave 
only  in  case  the  slave  is  convicted  of  a  capital  offence  and  is  executed ; 
an  escape  of  the  slave  from  custody  or  his  execution  i[>y  a  mob,  either 
before  or  after  conviction,  would  not  be  sufldent  to  render  the  state  lia- 
ble for  costs.     Ccdhaun  v.  BuffingUm,  448. 

PRESUMPTION  OF  GIFT. 

1.  Where  a  &ther  sends  home  with  his  married  daughter  a  slave,  saying  at 
the  time  that  he  had  given  the  slave  to  her,  it  will  not  be  presumed,  as 
a  matter  of  Uw,  to  be  an  absolute  gift    BeMa  Adm*r  v.  Dale,  801. 

PRINCIPAL  AND  AGENT. 
See  Shippiho. 
1.  A  deed  was  executed  in  the  following  form :  "  This  indenture,  made 
and  entered  into  this,  &c.,   by  and  between  A.  B.  and  C.  D.,  of,  &c.,  of 
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the  first  part,  and  E.  F.,  of,  &c.,  of  the  second  part,  witnesseth,  &c. 
In  testimonj  whereof,  the  said  parties  of  the  first  part  have  hereunto 
set  their  hands  and  seals  the  daj,  &c.  [Signed]  G.  H.  (seal),  I.  J. 
(seal),  attorneys  for  A.  B.  and  C.  D."  Held,  to  be  the  deed  of  the 
principals,  A.  B.  and  C.  D.     Martin  t.  Almond',  818. 

PROBATE  COURT. 

1.  The  probate  court  of  Ray  county  has  jurisdiction  to  entertain  a  motion 
for  an  order  directing  an  executor  to  pay  specific  legacies.  (Sess.  Acts» 
1858,  p.  890.)    Dameal  t.  Reeue$'  Exec*r,  295. 

PROMISSORY  NOTES. 

See  Bills  of  Exchamob  and  P&omissort  Notes. 

publTc  use. 

See  Condemnation  anb  Appropbiation  op  Pritatb  Propertt  to 
Public  Uses. 
PURCHASER. 

See  Vendor  and  Purchaser. 

Q 

QUO  WARRANTO. 

1.  A  writ  of  quo  warranto  is  a  writ  of  right,  and  issues  as  a  matter  of 
course  upon  demand  of  the  proper  officer.  The  State,  on  Rdation  of 
Wathington  Coanty,  y.  Stone,  555. 

R 

RAPE. 

See  Crimes  and  Punishments,  12. 
RAILROAD. 

See  Condemnation  and  Appropriation  of  Pritate  Property  to 
Public  Uses.    Constitutional  Law.    Corporation. 

RAY  COUNTY. 

See  Probate  Court. 
RECOUPMENT. 

1.  In  an  action  for  the  price  of  slaves  sold,  the  defendant  may  recoup  the 
damages  sustained  by  him  by  reason  of  a  breach  of  warranty  of  the 
slaves.    Nelson  t.  Johnson,  480. 

REDUCTION  INTO  POSSESSION. 

See  Chobb  in  Action. 
REFERENCE. 

See  Practice,  27. 
RENT. 

See  Landlord  and  Tenant.    Husband  and  Wife. 
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REVISED  CODE,  1866.  , 

See  Pbacticb  and  Procbbdingb  ik  Crimikal  Casbs,  2.    Cobts,  1. 
Statb  y.  Shbhanb,  666. 


ST.  LOUIS,  CITY  OF. 

1.  The  City  of  St.  Louie  has  power  under  its  charter  (see  Rev.  Ord.  1866, 
p.  188,  618,)  to  provide  hy  ordinance  that  "  no  person,  not  being  the  les- 
see of  a  butcher's  stall,  shall  sell,  or  ofier  for  sale,  in  market  or  in  any 
other  place,  any  fresh  meat  in  less  quantities  than  one  quarter."  Ctty 
of  St.  Louts  V.  Jacksonf  87. 

2.  The  second  section  of  the  act  of  February  28, 1868,  amendatory  of  the 
charter  of  St.  Louis  of  March  8,  1861,  is  constitutional  in  so  fkr  as  it  re- 
quired that  in  paying  the  value  of  land  taken  for  the  opening,  widening 
or  altering  of  a  lane,  alley,  street,  &c.,  the  city  should  pay  the  value  to 
the  public  generally  of  the  proposed  improvement,  and  that  the  balance 
should  be  assessed  "  against  the  owner  or  owners  of  the  property  front- 
ing on  such  lane,  alley,  street,  avenue,  wharf  or  square,  and  in  the 
blocks  next  adjacent,  on  either  side  or  end  thereof,  according  to  ihe 
value  of  the  property  so  assessed  and  in  the  proportion  that  the  owners 
thereof  nmy  be  respectively  benefited  by  the  proposed  improvement" 
GarreU  v.  City  of  St.  Louis,  606. 

8.  Such  assessments  against  adjacent  owners  in  respect  of  the  benefits  re- 
ceived by  them  from  the  opening,  widening  or  altering  a  street,  &c.,  are 
a  constitutional  exercise  of  the  taxing  power.    lb. 

SALE. 

See  Guardian's  Salb. 
1.  Five  hogsheads  of  sugar  lying  on  the  wharf  of  St  Louis  were  purchased 
by  sample ;  hdd,  that  a  delivery  to  the  purchaser  of  the  dty  weigher's 
certificate  and  a  bill  of  the  price  constituted  a  suflident  delivery  of  the 
sugar.     Glasgow  v.  Nicholson,  29. 

SCHOOL  TAX. 

1.  In  order  that  a  constable  may,  under  section  2  of  artide  7  of  the  act 
to  provide  for  the  organization,  support  and  government  of  common 
schools,  (Sess.  Acts,  1858,  p.  169,  and  R.  C.  1866,  p.  1489,)  lawftilly 
levy  upon  a  delinquent's  goods  and  chattels,  he  must  first  demand  the 
payment  of  the  assessment    Atkiaon  v.  Amick,  404. 

SCIRE  FACIAS. 

See  Mechanics'  Lien. 
SERVICE  OF  PROCESS. 

See  Sheriff's  Return. 
SHERIFF'S  RETURN. 

1.  The  fact  that  the  return  of  service  of  process  is  defective  is  no  ground 
for  dismissing  a  suit.    Phillebart  v.  Evans,  828. 
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2.  A  defendant  who  appears  and  flies  an  answer  to  a  petition  will  be  pre- 
cluded from  taking  advantage  of  a  defect  in  the  return  of  serrice  of 
process  upon  himself,    lb, 

8.  A  sheriff  made  the  following  return  of  serrice  of  process :  "  I  do  here- 
hy  certify  that  I  senred  the  within  petition  and  writ  on  the  within  nam- 
ed A.  B.  bj  delivering  a  copy  to  the  wife  of  the  said  A.  B.,  over  sixteen 
years  of  age,  on  this/'  &c.  Beld,  that  the  return  was  defective  in  that 
it  did  not  appear  that  the  copy  was  delivered  at  the  usual  place  of  abode 
of  the  defendant    Smith's  AdmW  v.  Boains,  408. 

SHERIFF'S  SALE. 

1.  A.  sued  B.  and  C.  in  a  justice's  court,  and  obtained  judgment ;  ezecu- 
ticm  issued  and  was  returned  "nuUa  bona"  as  to  one  of  the  defendants, 
but  whe^er  as  to  B.  or  C.  did  not  appear ;  nor  did  it  appear  against 
which  of  said  defendants  said  execution  issued,  nor  whether  it  issued 
against  both  defendants.  A  transcript  of  said  judgment  was  filed  in  the 
Circuit  Court,  and  an  execution  was  issued  thereon,  and  real  estate  be- 
longing to  B.  was  sold  at  a  sherifiTs  sale  thereunder.  Held,  that  the  pur- 
chaser at  sheriff's  sale  acquired  no  title.    Linderman  v.  Edson,  105. 

2.  Where  a  purchaser  at  a  sheriff's  sale  practices  any  deceit  or  imposture, 
or  is  guil^  of  any  trick  or  device,  the  object  of  which  is  to  get  the  pro- 
perty at  an  under  value,  the  sale  may  be  set  aside  in  &vor  of  the  de- 
fendant in  the  execution.    J^ewart  v.  Nelson,  809. 

SHIPPING. 

1.  The  custom  or  usage  authorizing  those  engaged  in  the  transportation 
of  merchandise  to  advance  to  forwarding  agents  the  existing  charges 
thereon,  and  to  hold  the  consignees  and  owners  liable  therefor,  does  not 
extend  to  or  cover  advances  made  on  demands  upon  the  consignees  or 
owners  wholly  foreign  to,  and  disconnected  with,  any  cost  or  charge  for 
transportation.    Steamboat  Virginia  v.  Kraft,  76. 

2.  A  master  of  a  vessel,  as  such,  has  power  to  bind  the  owners  for  necessa- 
ries and  repairs  only :  the  burden  of  proving  the  necessity  lies  upon  the 
creditor,     dark  v.  Htmphreys,  99. 

8.  A  custom  or  usage  of  trade,  to  be  valid  and  binding,  must  be  reasona- 
ble.   2b. 

4.  A  custom  or  usage  among  masters 'and  clerks  of  steamboats  for  the  mas- 
ter to  draw  bills  of  exchange  upon  the  clerk,  and  negotiate  the  same,  is 
an  unreasonable  custom  and  can  not  be  invoked  to  fix  a  liability  upon 
the  owners  to  the  parties  to  whom  such  bills  of  exchange  may  be  trans- 
ferred,   lb. 

SLANDER. 

1.  Words  charging  a  person  with  stealing  in  a  sister  state  are  actionable 
per  se,    Johnson  v.  Dickm,  680. 

2.  In  a  suit  for  slanderous  words  spoken  of  a  wife,  she  should  be  joined 
with  her  husband  as  a  party  to  the  suit;  the  husband  alone  could  not 
recover  unless  he  avers  and  proves  special  damage.    76. 

8.  Where  in  a  suit  for  slander— in  which  slanderous  Fords  against  the- 
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plaintifr  and  also  against  the  pLBintifTs  wifb,  who  is  not  a  party  to  the 
suit,  are  charged,  and  eridence  is  receired  upon  bothcharges-^the  jniy 
assess  entire  damages,  it  will  be  presumed  that  some  part  of  the  dama- 
ges was  assessed  upon  the  count  or  cause  of  action  for  words  spoken 
against  the  wife,  although  this  count  or  cause  of  action  maj  have  been 
defectiye ;  in  such  case  the  judgment  shall  be  arrested,    lb, 

SLAVERY. 

See  Fbbedom. 
1.  If  a  slave  give  a  watch  to  his  wife,  who  is  owned  bj  another  master, 
a  third  person,  who  obtains  possession  of  the  watch  wrongf\ill7,  will 
not  be  permitted  to  deny  the  yaliditj  of  the  transfer  in  a  suit  Iwought 
against  him  hj  the  owner  of  the  wife,  to  recorer  its  ralue — the  owner 
of  the  husband  not  objecting  to  the  disposition  made  by  his  slave  of  the 
watch.    Foldm  r.  Hembrick,  411. 

STATUTE  OF  FRAUDS. 

1.  The  possession  that  will  be  deemed  such  a  part  performance  of  a  parol 
contract  for  the  sale  of  land  as  will  take  the  case  out  of  the  statute  of 
frauds  is  an  actual  possession  taken  by  the  vendee  under  the  contract, 
with  the  consent  of  the  vendor,  and  with  a  view  to  the  performance  of 
the  contract,  and  not  the  constructive  possession  which  the  law  imputes 
to  the  owner  when  there  is  no  actual  adverse  possession  in  a  stranger. 
Charpiot  V.  Sigeraon,  68. 

2.  Li  order  to  take  a  case  out  of  the  statute  of  frauds  on  the  ground  of  a 
part  performance  of  a  parol  contract  fer  the  sale  of  land,  the  acts  relied 
on  should  be  definite  and  referable  exclusively  to  the  contract,  and  the 
contract  itself  should  be  frdly  established  in  all  its  essential  terms.    lb. 

SXHT  FOR  FREEDOM. 

See  Freedom. 
SUPREME  COURT. 

See  Practice,  4,  5,  19,  28,  80,  81. 
SURVEY. 

See  Lands  and  Land  Titles. 

T 

TALESMEN. 

See  Practicb  and  Prooebdinob  in  Criminal  Cases,  8. 
TAX. 

See  School  Tax. 
TAXING  POWER. 

See  Condemnation  and  Appropriation  op  Private  Property  to 
Public  Uses. 
TENANCY  BY  CURTESY. 

See  Curtesy. 
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TREBLE  DAMAGED 
See  Damaobs,  2. 

TRESPASS. 

1.  The  Hannibal  and  St  Joseph  Railroad  Company  entered — ^onder  the  se- 
cond section  of  the  "act  to  amend  an  act  entitled  'an  act  to  incorporate 
the  Hannibal  and  St.  Joseph  Railroad  Company/  ^  approved  February 
28,  1858,  <Se8S/  Acts,  1858,  p.  821,)— upon  the  land  of  plamtiff  and  cut 
timber  for  the  construction  of  their  railroad ;  Jidd,  that  the  plaintiff  was 
not  entitled  to  treble  damages  under  the  **  act  to  prevent  certain  tres- 
passes." (R.  C.  1845,  p.  1068.)  LirMl  v.  Hamdbal  and  St.  Joseph 
BaUroad  Co.,  550. 

TRUST. 

See  Equity.    Husband  and  Wifb,  4.    Lands  and  Land  Titles,  10. 

1.  One  of  several  ceghtis  que  tnut  can  not  single  out  a  portion  of  the  trust 
property  and  allege  an  exclusive  right  tiiereto,  and  assert  that  right  in 
an  action  for  its  possession.    Edwards  v.  Wekon,  878. 

2.  Where  trust  Amds  are  misapplied,  the  cestui  que  trust  may  follow  the  pro- 
perty acquired  therewith,  and  assert  the  trust  as  against  any  one  taking 
with  notice.    lb. 

TRUSTEE. 

See  Palmtba. 
1.  The  appointment  of  trustees  may  be  proven  by  parol  evidence,  where 
it  does  not  appear  that  the  evidence  of  the  appointment  is  in  writing. 
Gilbert  v.  Boyd,  27. 

u 

USAGE  OF  TRADE. 
See  Custom. 


VENDOR  AND  PURCHASER. 

See  Shbriff's  Salb. 

1.  Where  a  purchaser  of  land  accepts  from  his  vendor  a  conveyance  with 
full  warranty  of  title,  there  being  no  fraud  in  the  sale,  and  the  posses- 
sion of  the  purchaser  remaining  undisturbed,  he  can  not  be  relieved 
against  the  payment  of  the  purchase  money  on  the  mere  ground  of  a 
defect  of  title.     Connor  v.  Eddy,  72. 

2.  Where  a  purchaser  of  land  executes  a  deed  of  trust,  with  warranty  of 
title,  to  secure  to  the  vendor  the  payment  of  the  purchase  money,  he  is 
not  estopped  by  his  warrant  to  avail  himself  of  any  relief  to  which  he 
would  otherwise  be  entitled  by  virtue  of  the  vendor's  covenants  to  him- 
self.   76. 

8.  To  constitute  a  person  a  bona  fidt  purchaser  for  value  without  notice 
within  the  rule  that  protects  such  a  purchaser  the  purchase  money 
should  be  paid  before  notice  is  received.    Pad  r.  FdUm,  156. 
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4.  Possession  of  real  property  under  fn  unrecorded  deed,  though  brought 

home  to  a  subsequent  purchaser,  does  not  constitute,  as  a  matter  of  law, 

actual  notice  of  such  prior  deed  within  ^e  meaning  of  our  registry  act. 

Vaughn  v.  Tracy,  818; 
6.  Possession  an^  apparent  ownership  are,  however,  fiu!ts  from  which  a 

jury  will  be  warranted  in  inferring  actual  no^ce.    76. 

6.  Wher^  tlvi  eridence  relied  on  to  bring  home  to  a 'subsequent  purchaser 
aa^al  notice  of  a  prior  unrecorded  deed  is  a^  declaration  of  such  subse- 
quent  purchaser  to  the  effect  that  his  grantor  had  told  him  before  his 
purchase  that  the  plaintiff  (Uie  prior  purchaser)  "  had  a  mill  on  the  land 
and  would  have  to  move  it  away  now,"  it  is  error  to  instruct  the  jury 
that  "  if  the  plaintiff  was  on  the  acre  of  land  and  mill  thereon  at  the  time 
of  the  defendant's  purchase,  and  that  fact  was  then  known  to  defendant, 
it  was  a  sufficient  notice  in  law  of  the  plaintifi*s  previous  purchase  so  as 
to  affect  the  defendant  with  notice  of  the  plaintiff*s  title."    lb. 

7.  In  an  action  for  the  price  of  slaves  sold,  the  defendant  may  recoup  the 
damages  sustained  by  him  by  reason  of  a  breach  of  warrant  of  the 
slaves.    Nelson  v.  Jchntim,  480, 

VENUE. 

See  Chanob  of  Vekub. 

w 

WARRANTY. 

See  Vewdob  ahd  Purchasbb,  1,  2,  7. 

1.  In  partition  sales,  in  statutory  proceedings  for  partition,  there  is  no 
warrant  of  title.    Schwartz  t.  Dryden,  672. 

WILL. 

1.  A  wiU,  after  a  devise  to  the  wife  of  the  testator  of  all  his  property,  con- 
tained tiie  following  cUuse :  "  In  every  other  respect  I  leave  it  entirely 
to  the  will  and  judgment  of  my  said  wife  Catherine,  how  and  in  what 
manner  she  thinks  proper  to  dispose  of  the  estate,  as  well  with  refer- 
ence to  our  child  or  children  as  with  reference  to  the  said  Joseph  Fred- 
erick Beck."  The  testator  left  one  child  him  surviving.  Heldf  such 
child  was  named  in  said  will  within  section  11  of  the  act  concerning  wills ; 
(R.  C.  1845,  p.  1080;)  that  consequently  the  testator  did  not  die  intes- 
tate as  to  such  child.    Beck  t.  Metz,  70. 

WITNESS. 

See  EriDBNCB,  20. 

1.  The  widow  of  a  testator  is  a  competent  witness,  in  a  suit  upon  the  bond 
of  the  executor  of  the  will  of  such  testator,  to  prove  the  receipt  by  the 
executor  of  money  belonging  to  the  estate  that  had  not  been  invento- 
ried or  accounted  for.     Sherwood^ $  AdmW  v.  HiU,  891. 

2.  To  entitle  a  party  to  a  suit,  under  the  eleventh  section  of  the  twenty- 
fourth  article  of  the  practice  act  oT  1849,  or  the  third  section  of  the  act 
concerning  witnesses  (R.  C.  1855,  p.  1577),  to  examine  as  a  witness  in 
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his  behalf  a  party  to  the  suit,  the  party  summoned  must  be  an  adverse 
party,  and  not  merely  an  opposing  party  on  the  record.  Hearts  y.  Har' 
ris,  667. 

WRIT  OF  ERROR. 

1.  A  init  of  error  will  be  dismisseil  for  the  reason  (hat  it  is  Jeft  h\&ak  as  to 
the  names  of  the  p9rties  to  the  suit    Fremon  y.  City  of  Ca^onddetf  62. 

2.  Ko  amendment  of  such  wrif  can  be  allowed  in  the  Supreme  Court    76. 
8.  The  first  judgment  in  an  action  for  partition  is  interlocutory ;  a  writ  of 

error  will  not  lie  thereto.    St^hens  t.  Hume,  849. 

WRIT  OF  Qtro  WARRANTO. 

1.  A  writ  of  ^tio  vxtrmnto  is  a  writ  of  right,  and  issues  as  a  matter  of  course 
upon  demand  of  the  proper  officer.  The  State,  on  Relation  of  Washinjton 
County,  T.  jSirofi«,  555. 
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